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No.  12,547. 

Rausch  v.  The  Trustees  of  the  United  Brethren  in 

Christ  Church. 

QniETiKG  Tttlb. — Adverse  Claim. — Sufficiency  of  ComplainL — Under  section         168  442I 

107  1 
163  126 
163   5ir> 


1070,  R.  S.  1881,  the  allegation  in  a  complaint  to  quiet  title  to  real 
estate,  that  the  defendant's  claim  of  title  is  adverse  to  the  plaintiff,  is 


sufficient  without  averring  that  it  is  untrue,  injurious  or  wrongful.  ^07 

Si^ME. — Oro88  Complaint, — A  cross  complaint  to  quiet  title,  alleging  that 
the  cross  complainant  is  the  owner  of  the  property  in  controversy,  and 
that  the  plaintiff's  claim  thereto  is  a  cloud  upon  his  title,  is  good. 
Same. — Street  Improvement  Lien. — Sale. — ifer^r.— Where,  in  a  suit  to  quiet 
title,  the  defendant  files  a  cross  complaint,  setting  up  a  sale  to  him  of 
the  property  by  the  proper  officer  in  satisfaction  of  an  assessment  in  his 
favor  for  a  street  improvement,  and  seeking  to  hold  a  lien  upon  the 
property,  but  not  alleging  that  the  proceedings  were  not  effectual  to 
convey  title,  or  that  the  plaintiff  claimed  any  interest  in  the  property, 
does  not  state  a  cause  of  action. 
Sams. — Ckwreh  Praperiy. — Liability  for  Street  ImprovemenL — Church  prop- 
erty IS  subject  to  assessment  for  the  improvement  of  a  street  on  which 
it  is  siia&le. 
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8amg. — Deed, —Exhibit, — A  deed  under  which  one  claims  to  be  the  owner 
of  property  is  merely  evidence  of  title,  and  not  a  proper  exhibit  to  a 
complaint  to  quiet  title. 

From  the  Huntington  Circuit  Court. 

J5.  F.  Ibach  and  J.  G,  Ibach,  for  appellant. 

J,  r.  Alexander  and  J,  3L  Hatjieldy  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  appellee  to  quiet  its  title 
to  lot  No.  17,  in  the  original  plat  of  the  town,  now  city  of 
Huntington,  against  appellant's  adverse  claim  of  title  to  such 
lot.  Appellant  answered  by  a  general  denial  of  the  com- 
plaint, and  also  filed  his  cross  complaint,  in  two  paragraphs. 
To  each  of  these  paragraphs  appellee's  demurrer,  for  the 
alleged  insuiSciency  of  the  facts  therein,  was  sustained  by 
the  court.  Thereupon,  appellant  withdrew  his  answer  in  de- 
nial of  appellee's  complaint,  and,  refusing  to  plead  further, 
the  court  rendered  a  decree  quieting  appellee's  title  to  the 
lot  in  controversy  as  against  appellant's  adverse  claim  of 
title  thereto. 

Appellant  has  here  assigned  as  errors,  (1)  the  sustaining 
of  the  demurrer  to  the  first  paragraph  of  his  cross  com- 
plaint, (2)  the  sustaining  of  the  demurrer  to  the  second  para- 
graph of  his  cross  complaint,  and  (3)  that  appellee's  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

1.  In  the  natural  order,  the  last  of  these  errors,  which 
questions  the  sufficiency  of  appellee's  complaint,  should  be 
first  considered.  It  is  claimed  by  appellant's  counsel  that  it 
is  not  sufficient  for  the  plaintiff  to  allege,  in  a  complaint  un- 
der our  statute  to  quiet  his  title  to  real  property,  that  the 
defendant's  claim  of  title  to  such  property  is  adverse  to  him, 
'^  unless  accompanied  by  an  allegation  that  such  claim  is  un- 
true, or  injurious  to  plaintifi^,  or  wrongful."  This  objection 
of  counsel  to  the  sufficiency  of  appellee's  complaint  is  not 
sustained  by  our  statute  (section  1070,  R.  S.  1881),  under 
which  it  is  clear  that  the  plaintifi*  need  only  allege  in  his  com- 
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plaint^  as  the  appellee  has  alleged  in  this  case^  that  the  de- 
fendant's claim  of  title  to  or  interest  in  the  real  estate  in 
controversy  is  "  adverse  to  him."  Nor  is  such  objection  of 
counsel  to  appellee's  complaint  supported  by  our  decisions. 
In  the  recent  case  of  Johnson  v.  Taylor^  106  Ind.  89,  which 
was  a  statutory  suit  to  quiet  the  title  to  real  property,  the 
court  said:  "The  provisions  of  section  1070,  «t/pra,  have 
always  been  liberally  construed  by  this  court.  Of  course,  in 
such  an  action,  the  plaintiff  or  cross  complainant  must  allege 
in  his  complaint  or  cross  complaint  that  he  is  the  owner  of 
certain  real  estate,  or  of  a  certain  interest  therein,  describing 
the  same ;  and  that  the  claim  of  the  defendant  to  his  action 
or  cross  action,  in  or  to  such  real  estate  or  interest  therein, 
is  adverse  to  the  title  asserted  by  the  plaintiff,  or  is  unfounded 
and  a  cloud  upon  plaintiff's  title.''  When  the  complaint  or 
cross  complaint,  in  such  an  action,  substantially  alleges  such 
facts  as  those  stated,  as  does  the  appellee's  complaint  in  the 
case  in  hand,  it  would  be  good  on  a  demurrer  thereto  for  the 
want  of  suflScient  facts,  and  good  beyond  all  room  for  doubt 
when  questioned  for  the  first  time  by  an  assignment  of  error 
in  this  court.  This  is  settled,  we  think,  by  our  decisions. 
Marat  v.  Germania,  etc,  Ass^n,  54  Ind.  37 ;  Jeffersonville,  etc. 
It,  R,  Co,  V.  Oyler,  60  Ind.  383 ;  Second  NcdH  Bank,  etc,,  v. 
(hrey,  94  Ind.  457 ;   Conger  v.  Miller,  104  Ind.  592. 

What  we  have  said,  in  considering  the  question  of  the 
sufficiency  of  appellee's  complaint  herein,  is  practically  de- 
cisive of  the  question  of  the  sufficiency  of  the  first  para- 
graph of  appellant's  cross  complaint,  in  his  favor.  In  that 
paragraph  of  his  cross  complaint,  appellant  alleged  that  he 
was  the  owner  of  the  lot  in  controversy,  and  that  appellee's 
claim  to  such  lot  was  a  cloud  upon  his  title,  and  he  asked 
that  the  title  be  decreed  to  be  in  him,  and  for  such  other  re- 
lief as  law  and  equity  entitled  him  to.  The  facts  stated  in 
this  paragraph,  we  think,  constituted  it  a  good  cross  com- 
plaint under  our  statute  to  quiet  appellant's  title  to  the  lot 
in  controversy,  sufficient  to  withstand  appellee's  demurrer 
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thereto.  It  is  true  that  appellant  attempted  to  make  the 
deed;  under  which  he  claimed  to  be  the  owner  of  the  lot  in 
controversy,  a  part  of  the  first  paragraph  of  his  cross  com- 
plaint by  filing  therewith,  as  an  exhibit,  a  copy  of  such  deed. 
But  it  is  evident  that  such  deed  was  at  most  evidence  merely 
of  appellant's  title  to  such  lot,  and  was  not,  in  any  proper 
sense,  the  foundation  of  the  cause  of  action  stated  in  such 
first  paragraph  of  his  cross  complaint.  It  is  only  where  the 
pleading  is  founded  on  a  written  instrument,  that  the  instru- 
ment can  be  made  a  part  of  the  pleading  by  filing  therewith 
"the  original,  or  a  copy  thereof."  Section  362,  R.  S.  1881 ; 
Anderson  School  2J).  v.  Thompsonj  92  Ind.  556;  Hight  v. 
Taylor,  97  Ind.  392.  But  without  reference  to  the  copy  of 
such  deed,  and  rejecting  it  as  mere  surplusage,  we  think  the 
facts  stated  in  the  first  paragraph  of  appellant's  cross  com- 
plaint were  sufBcient  to  constitute  a  cause  of  *iction  in  his 
favor;  and,  therefore,  that  the  court  cloarly  erred  in  sustain- 
ing appellee's  demurrer  to  such  first  paragraph. 

The  error  assigned  by  appellant,  upon  the  sustaining  of 
appellee's  demurrer  to  the  second  paragraph  of  his  cross 
complaint,  presents  questions  very  different  from  those  we 
have  hitherto  considered  in  this  opinion.  Appellant  claimed 
to  be  the  owner  of  the  lot  in  controversy,  under  a  sale  thereof 
by  the  treasurer  of  the  city  of  Huntington  upon  a  precept 
issued  to  him  by  the  city  clerk,  pursuant  to  an  order  of  the 
common  council  of  such  city,  for  the  collection  of  certain  as- 
sessments against  such  lot  for  the  improvement  of  the  city 
street,  whereon  the  lot  fronted,  by  the  appellant  as  contractor 
with  the  city  for  the  improvement  of  such  street,  at  which 
sale  he  became  the  purchaser  of  such  lot,  and  under  a  deed 
of  the  lot,  subsequently  executed  to  him  as  such  purchaser, 
by  the  city  treasurer  in  pursuance  of  such  sale.  In  the  sec- 
ond paragraph  of  his  cross  complaint  appellant  did  not  al- 
lege, in  hcec  verba,  that  he  was  the  owner  of  the  lot  described 
in  appellee's  complaint;  but  he  alleged  therein  that  the  ap- 
pellee was  the  owner  of  such  lot  on  September  3d,  1879,  and 
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was  then  and  had  since  continued  in  the  possession  thereof; 
that  on  the  d^y  last  named  the  common  council  of  such  city 
of  Huntington,  then  and  there  composed  of  six  members  and 
no  more,  adopted  an  ordinance  to  grade  and  macadamize 
Poplar  street,  and  boulder  the  gutters  on  each  side  thereof 
through  its  entire  length,  from  Market  street  north  to  Ger- 
man street,  at  the  cost  and  expenap  of  the  owners  of  the  lots 
bordering  on  Poplar  street ;  that  the  lot  in  controversy  herein 
bordered  on  such  street  for  135  feet;  that  such  ordinance  was 
adopted  by  the  votes  of  all  the  members  of  such  common 
council,  in  favor  of  its  adoption ;  that  thereupon,  by  order 
of  the  common  council,  the  city  civil  engineer  gave  notice 
by  publication  in  a  weekly  newspaper  for  two  consecutive 
weeks,  that  sealed  proposals  would  be  received  by  such  com- 
mon council,  at  the  city  clerk's  office,  until  October  Ist,  1879, 
for  macadamizing  and  gravelling  Poplar  street,  and  for  boul- 
dering  the  gutters  on  each  side  thereof,  the  bids  for  such 
macadamizing,  and  the  bids  for  bouldering  the  gutters,  to  be 
made  separately,  and  that  joint  bids  would  not  be  entertained ; 
that  in  the  notice  so  published  each  lot  and  parcel  of  land, 
bordering  on  Poplar  street,  was  particularly  described  and 
the  names  of  the  respective  owners  thereof  were  given,  ftnd 
they  were  therein  notified  that  the  improvement  of  such  street, 
in  the  manner  specified,  would  be  done  at  the  cost  and  ex- 
pense of  the  owners  of  the  property  abutting  thereon,  and 
the  street  and  alley  crossings  only  would  be  paid  by  such 
city ;  and  that  the  lot  in  controversy  was  described,  and  the 
appellee  as  owner  and  occupant  thereof,  and  the  then  trustees 
of  such  church  were  named  in  the  aforesaid  notice. 

And  appellant  further  alleged  that,  pursuant  to  such  no- 
tice, on  October  1st,  1879,  the  common  council  of  such  city 
in  regular  session,  with  all  the  members  present,  opened  all 
the  bids  received  for  the  improvement  of  such  street,  and  ap- 
pellant was  found  to  have  been  the  best  bidder  for  bouldering 
the  gutters  of  such  street;  that  thereupon,  on  October  16th, 
1879,  such  city  entered  into  a  written  contract  with  appel- 
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lant  for  the  bouldering  of  sucK  gutters  for  33  cents  per  lineal 
foot,  in  accordance  with  his  bid;  that,  in  pursuance  of  such 
contract,  appellant  entered  upon  and  performed  his  work,  ac- 
cording to  such  ordinance'  and  in  bompliance  with  his  con- 
tract;  and  that,  from  the  commencement  until  the  completion 
of  his  work,  and  during  all  such  time,  the  appellee,  by  its 
trustees,  stood  by  and  saw  the  same  done,  well  knowing  that 
it  was  being  done  by  appellant  under  a  written  contract  with 
such  city,  and  that  the  owner  of  the  lot  in  controversy  would 
be  liable  to  appellant  for  the  proportion  of  the  costs  of  such 
improvement,  in  the  ratio  of  the  front  line  of  the  lot  owned 
by  appellee  to  the  whole  improved  line;  and  that  at  no  time 
did  the  appellee  or  any  of  its  trustees  make  any  objection  to 
appellant  against  the  construction  of  such  improvement  un- 
der his  aforesaid  contract. 

Appellant  has  then  alleged  at  great  length,  in  this  second 
paragraph  of  his  cross  complaint,  his  completion  of  the  im- 
provement of  Poplar  street,  according  to  his  contract  and 
within  the  time  stipulated  therein,  the  subsequent  order  of 
the  common  council,  of  about  the  1st  day  of  April,  1880,  di- 
recting the  city  civil  engineer  to  give  appellant  an  estimate 
of  |he  whole  cost  of  such  improvement,  with  an  assessment 
against  each  lot  and  parcel  of  land  fronting  on  such  street^ 
of  its  proportionate  part  of  such  whole  cost,  the  amount  as- 
sessed against  appellee's  lot,  to  wit,  $88.69,  the  appellant^s 
demand  of  such  sura  and  appellee's  failure  and  refusal  to  pay 
it,  appellant's  affidavit  and  application  to  the  common  council 
for  a  precept,  the  granting  and  issue  of  the  precept  to  the  city 
treasurer,  the  treasurer's  advortisonient  and  sale  of  the  lot  to 
appellant  for  $102.97,  and  the  subsequent  execution  by  the 
city  treasurer  of  a  deed  of  such  lot  to  the  appellant,  which 
deed  is  set  out  as  a  part  of  such  second  paragraph  of  cross 
complaint. 

The  prayer  for  relief  in  this  paragraph  is,  "that  the  title  in 
said  realty  be  not  quieted  in  said  plaintiff,  but  that  this  de- 
fendant have  and  hold  his  lien  upon  said  realty,  for  the  said 


MAY  TERM,  1886. 


Bausch  v.'The  Trastees  of  the  United  Brethren  in  Christ  Chnrch. 

improvement  made  thereon^  in  the  sum  of  $102.97,  with  fiAy 
per  cent,  damages,  or  for  such  sum  as  the  court  may  find  to 
be  a  proper  lien  and  charge  against  such  real  estate,  and  that 
the  court  appoint  a  receiver  to  take  charge  of  such  real  es- 
tate, and  apply  the  rents  and  profits  to  •the  payment  of  such 
lien  and  costs  of  this  suit,  and  give  such  other  and  further 
relief  as  law  and  equity  demand.'' 

If  the  facts  stated  in  this  paragraph  of  croas  complaint  had 
been  pleaded  &s  an  answer,  it  is  possible  that  they  would  have 
constituted  a  good  defence  in  bar  of  appellee's  suit ;  but  we 
decide  nothing  on  this  point,  as  the  question  is  not  before  us. 
We  may  properly  remark,  however,  in  this  connection,  that 
church  property  is  subjiect  to  assessment  for  the  improvement 
of  a  street  whereon  it  may  be  situate ;  and  that  what  was  said 
to  the  contrary  in  Lowe  v.  Board,  etc.,  94  Ind.  553,  was  said 
inadvertently,  and  is  not  sustained  by  the  case  there  cited  of 
First  Presbyterian  Church  v.  City  of  Fort  Wayne,  36  Ind.  338 
(10  Am.  R.  35). 

It  is  settled  by  our  decisions  that  a  single  pleading  can  not 
be  made  to  perform  the  two-fold  function  of  an  answer  in  bar 
and  a  counter-claim  or  cross  complaint,  asserting  a  cause  of 
action.  Campbell  v.  RouU,  42  Ind.  410 ;  Thompson  v.  Toohey^ 
71  Ind.  296 ;  Anderson,  etc.,  Ass'n  v.  Thompson,  88  Ind. 
405 ;  Conger  v.  Miller,  supra.  The  paragraph  under  consid- 
eration was  regarded  below,  by  court  and  counsel,  as  a  cross 
complaint^  and  it  must  be  so  considered  here.  As  a  cross 
complaint  we  think  the  facts  stated  therein  were  clearly  in- 
sufficient to  constitute  a  cause  of  action  in  favor  of  appellant, 
or  to  entitle  him  to  the  relief  prayed  for,  or  to  any  other 
equitable  relief.  It  is  certain  that  after  he  withdrew  his  an- 
swer in  denial  of  appellee's  complaint,  thus  leaving  such  com- 
plaint to  be  taken  pro  confesso  for  the  want  of  an  answer,  he 
was  in  no  condition  to  ask,  as  he  did  in  his  cross  complaint, 
that  the  title  to  the  lot  in  controversy  should  not  be  quieted 
in  appellee.  If  the  facts  stated  in  appellee's  complaint  were 
true,  and  thev  were  not  controverted  after  the  withdrawal  of 
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appellant's  answer,  and,  therefore,  as  provided  in  section  383, 
R.  S.  1881,  they  "  shall,  for  the  purpose  of  the  action,  be  taken 
as  true,"  the  appellee  was  clearly  entitled  to  the  decree 
prayed  for  in  such  complaint,  quieting  and  determining  its 
title  to  the  lot  in  colitroversy  against  the  appellant. 

If  the  facts  stated  by  appellant  in  his  cross  complaint  are 
true,  and  he  can  not  complain,  we  think,  if  we  take  them  as 
true,  and  if  all  the  proceedings,  which  were  connected  with 
and  precedent  to  the  sale  and  conveyance  to  him  of  the  lot 
in  controversy  were  regular,  legal  and  valid,  then  he  did  not 
have  or  hold  any  lien  upon  such  realty  for  such  street  im- 
provement in  any  sum  whatever.  For,  in  such  case,  his  al- 
leged lien  was  extinguishes!  by  or  merged  in  such  sale  and 
conveyance  to  him  of  the  lot  in  controversy,  for  the  sum 
claimed  to  be  due  him  for  the  improvement  of  sdch  lot  and 
str^t.  It  was  not  alleged  by  appellant  that  any  of  the  pro- 
ceedings for  the  improvement  of  Poplar  street  were  defective 
or  illegal,  in  any  particular,  either  before  or  after  he  was  al- 
lowed an  estimate  and  assessment  for  the  amount  of  work 
done  by  him  under  his  contract  with  the  city.  We  have  no- 
where found  in  the  second  paragraph  of  his  cross  complaint 
any  facts  stated  which  would  seem  to  justify  or  authorize  his 
appeal  to  a  court  of  equity,  or  which  constitute  any  sufficient 
ground  for  equitable  relief.  In  this  paragraph  he  has  not 
alleged  any  facts  sufficient  to  show  that  he  has  any  cause  or 
right  of  action,  either  at  law  or  in  equity,  against  the  appel- 
lee in  relation  to  the  lot  in  controversy.  He  has  not  allesred 
therein  that  after  the  sale  and  conveyance  of  the  lot  to  him 
by  the  city  treasurer,  the  appellee  or  its  trustees  had  ever 
claimed  any  title  to  or  interest  in  such  lot,  adversely,  to  him 
or  otherwise.  Under  our  code,  the  rule  of  pleading  is  well 
established,  which  requires  each  paragraph  of  complaint  or 
cross  complaint,  when  questioned  by  demurrer,  to  be  good 
within  and  of  itself,  without  aid  from  any  other  pleading  in 
the  cause.     Conger  v.  MiUer,  supra. 
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The  demurrer  to  the  second  paragraph  of  cross  complaint 
was  correctly  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
first  paragraph  of  cross  complaint,  and  for  further  proceedings. 

Filed  June  18, 1886. 


No.  12,941. 

The  Westebn  Union  Telegraph  Company  v.  Locke, 

Administrator. 

Appeal. —  Will  not  Lie  from  Order  Requiring  Pi'oduelvon  of  Document, — An 
appeal  will  not  lie  from  an  order  requiring  a  party  to  produce  a  4<oca- 
ment  for  inspection,  or  to  be  used  as  evidence.  Seption  646,  B.  S.  1881| 
does  not  apply. 

From  the  Huntington  Circuit  Court. 

(7.  B.  Stuart  and  W.  V.  Stuart,  for  appellant. 
H.  J.  Shirk,  J.  Mitchelly  J,  L,  Farrar  and  J.  Farrar,  for 
appellee. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from 
an  order  directing  it  to  produce  a  written  instrument,  and 
the  appellee  denies  that  an  appeal  will  lie.  The  question, 
therefore,  is,  will  an  appeal  lie  from  an  order  requiring  a 
party  to  produce  a  document? 

It  is  declared  by  the  very  great  weight  of  authority,  that 
an  appeal  will  lie  only  from  final  judgment*?,  unless  the  stat- 
ute otherwise  expressly  provides.  Mr.  Powell  says :  "  The 
rule  that  an  appeal  only  lies  upon  a  final  decree,  judgment 
or  order,  seems  to  prevail  throughout  the  States ;  and  that 
it  can  not  be  taken  upon  an  interlocutory  order  unless  ex- 
pressly allowed  by  statute.  A  judicial  decision  is  essential  as 
the  foundation  of  an  appeal."     Powell  App.  Proceed.  367. 
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Ereeman  says :  '^  The  policy  of  the  laws  of  the  several  States 
and  of  the  United  States^  is  to  prevent  unnecessary  appeals. 
The  appellate  courts  will  not  review  cases  by  piecemeal.  The 
interests  of  litigants  require  that  cases  should  not  be  prema- 
turely brought  to  the  higher  courts.  The  errors  complained 
of  might  be  corrected  in  the  court  in  which  they  originated ; 
or  the  party  injured  by  them  mighty  notwithstanding  the  in- 
jury, have  final  judgment  in  his  favor.  If  a  judgment^  in- 
terlocutory in  its  nature,  were  the  subject  of  appeal,  each  of 
such  judgments  rendered  in  the  case  could  be  brought  before* 
the  appellate  court,  and  litigants  harassed  by  useless  delay 
and  expense,  and  the  courts  burdened  with  unnecessary 
labor.'^  Freeman  Judg.,  section  33.  Another  author  says : 
^'  To  authorize  an  appeal,  there  must  be  a  judgment,''  and 
adds:  '^  In  addition  to  this  requisite,  appeal,  like  a  writ  of 
error,  is  generally  confined  to  a  final  judgment.  It  can  not  be 
taken,  unless  expressly  authorized  by  statute,  from  a  judg- 
ment merely  interlocutory  or  provisional."  Hilliard  New 
Trials  (2d  ed.),  712. 

We  do  not  think  it  necessary  to  refer  to  the  numerous  cases 
cited  by  these  authors,  for  there  is  no  diversity  of  opinion, 
and  our  own  cases  have  recognized  as  correct  the  rule  stated 
by  them.  Miller  v.  State,  8  Ind.  325 ;  Reese  v.  State,  8  Ind. 
416;  Reese  v.  Beek,  9  Ind.  238;  Hamrick  v.  Danville,  etc., 
G.  R.  (h.,  30  Ind.  147;  State  v.  Ely,U  Ind.  313;  NoHhcM 
V.  Buckles,  60  Ind   577. 

It  is  indeed  settled  that  the  general  rule  is,  that  parties  can 
not  by  agreement  take  a  case  by  appeal  to  the  Supreme  Court, 
unless  there*  is  a  final  judgment.  Shroyer  v.  Lawrence,  9 
Ind.  322 ;  Wingo  v.  State,  99  Ind.  343.  We  affirm,  there- 
fore, that  the  general  rule  is  that  appeals  will  lie  only  from 
final  judgments. 

The  order  directing  the  production  of  the  contract  between 
the  appellant  and  the  railroad  company  is  an  order  made  in 
the  progress  of  the  cause  and  is  not  a  final  judgment.  If  it 
should  be  conceded  that  such  an  order  is  final,  then  it  must 
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be  80  held  in  every  case  where  a  written  instrument  is  or- 
dered  to  be  produced,  whether  it  be  a  promissory  note,  a  re- 
ceipt^ a  deed,  a  lease  or  any  other  written  instrument,  and 
such  a  holding  would  enable  litigants  to  vex  their  adversa- 
ries in  the  simplest  eases  by  groundless  and  expensive  delays. 
The  spirit  of  our  cases  and  the  principles  of  our  law  are 
against  the  practice  here  contended  for  by  the  appellant,  and 
upon  a  careful  search  we  have  found  no  case  recognizing  such 
an  order  as  that  appealed  from  as  a  final  judgment.  It  is 
not  a  final  judgment  within  any  definition  that  we  have  seen. 
A.  final  judgment  was  thus  described  in  one  of  our  own 
-^ases:  "A  final  judgment  is  the  ultimate  determination  of  the 
court  upon  the  whole  matter  in  controversy  in  the  action.  An 
order  of  the  court,  made  in  the  progress  of  the  cause,  requiring 
something  to  be  done  or  observed,  but  not  determining  the 
controversy,  is  an  interlocutory  order,  and  is  sometimes  called 
an  interlocutory  judgment."  Pfeiffer  v.  Orane,  89  Ind.  485. 
Mr.  Freeman  says:  "The  general  rule  recognized  by  the 
courts  of  the  United  States,  and  by  the  courts  of  most,  if 
not  of  all  the  states,  is  that  no  judgment  or  decree  will  be  re- 
garded as  final  within  the  meaning  of  the  statutes  in  reference 
to  appeals,  unless  all  the  issues  of  law  and  of  fact  necessary 
to  be  determined  were  determined,  and  the  case  completely 
disposed  of,  so  far  as  the  court  had  power  to  dispose  of  it." 
Freeman  Judg.,  section  34.  At  another  place  this  author 
says:  *^So  far  as  any  general  distinguishing  test  can  be 
gathered  from  the  numerous  decisions,  it  is  this:  That,  if  after 
a  decree  has  been  entered,  no  further  questions  can  come  be- 
fore the  court,  except  such  as  are  necessary  to  be  deter- 
mined in  carrying  the  decree  into  effect,  the  decree  is  final ; 
otherwise  it  is  interlocutory."  Freeman  Judg.,  section  36* 
It  is  said  by  another  author,  citing  many  cases,  that  "  The 
idea  of  an  appeal  is,  that  it  is  for  the  purpose  of  a  rehearing 
of  the  whole  case  upon  its  merits."  Powell  Appellate  Pro- 
ceedings, 369.  We  are  referred  to  several  cases  decided  by  the 
Supreme  Court  of  New  York,  but  we  find  on  examination 
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that  they  are  founded  on  a  statute  of  a  peculiar  character, 
and  that  there  is  a  direct  conflict  in  the  decisions  of  that  court, 
so  that  the  decisions  referred  to  can  not  be  regarded  as  au- 
thority elsewhere  than  in  New  York,  even  if  they  can  be  so 
regarded  in  that  jurisdiction.  Wait  Annotated  Code,  685,  688. 
The  case  of  Oummer  v.  Kent  Judge,  38  Mich.  351,  was  an 
application  for  a  mandate  to  compel  a  judge  to  vacate  an  order 
of  discovery,  and  in  two  essential  respects  it  differs  from  the 
present:    1st.  It  was  not  an  attack  upon  an  interlocutory 
order  made  upon  a  party  to  produce  instruments  of  evidence. 
2d.  The  opinion  proceeds  upon  the  theory  that  the  trial  court 
had  no  jurisdiction  to  make  the  order,  for  it  is  said  in  the 
conclusion  of  the  opinion  that  "  The  order  was  not  a  legiti- 
mate exercise  of  jurisdiction."     Whatever  may  be  thought 
of  the  correctness  of  the  decision,  it  is  evident  that  it  is  not 
of  controlling  authority  in  our  State  where  there  is  a  statute 
expressly  authorizing  the  court  to  make  an  order  to  produce 
papers  and  documents.     R.  S.  1881,  sections  479,  480.     It  is 
to  be  kept  in  mind  that  in  this  instance  the  court  had  juris- 
diction of  the  subjoct-mattcr  and  of  the  person,  and  although 
it  may  have  erred  the  error  can  only  be  corrected  on  an  ap- 
peal properly  taken,  so  that  the  question  here  is  not  one  of 
jurisdiction.     The  decision  in  Taylor  v.  J^eet,  40  Mich.  736, 
is  not  in  point,  for  there  the  judgment  fully  and  finally  set- 
tled the  fights  of  litigants  to  a  fund  claimed  by  them.     We 
do  not  regard  the  decision  in  Drury  v.  Young,  58  Md.  546, 
as  favorable  to  the  appellant,  for  the  court  there  said :    "  It 
was  at  the  option  of  the  defendants  to  have  refused  to  pro- 
duce the  paper  at  the  trial,  and  take  the  risk  of  a  judgment 
by  default,  and  if  the  court  brlow  should  have  determined 
to  render  one  aprainst  them,  and  upon  an  appeal  from  such  judg- 
ment, th<-  question  would  have  been  properly  before  us."    To 
us  it  seems  clear  that  this  language  will  justly  bear  but  one 
construction,  and  that  is,  that  the  opinion  of  the  court  was 
that  the  only  way  in  which  the  question  can  eome  before  the 
appellate  court  is  by  appeal  after  final  judgment.     It  is  per- 


MAY  TERM,  1886.  13 

The  Western  Union  Telegraph  Compuny  r.  Locke,  Administrator. 

haps  but  just  to  appellant's  counsel  to  quo!  3  their  own  ex- 
pression of  opinion.  After  reviewing  the  authorities,  they 
say :  "  We  confess  to  some  doubts  as  to  this  being  a  final 
judgment  within  the  meaning  of  our  statute,  from  which  an 
appeal  will  lie,  and  yet  if  the  decision  of  the  Supreme  Court 
of  Michigan  lays  down  the  correct  rule,  this  order  is,  it  seems 
to  us,  for  the  reasons  stated,  a  final  judgment.'' 

The  second  position  occupied  by  appellant's  counsel  is  thus 
stated  by  them :  "  2d.  But,  however  tlie  court  may  determine 
that  question,  we  do  submit  that  the  order  in  the  case  at  bar 
is  an  interlocutory  order  within  the  meaning  of  section  646 
of  the  statute."  So  far  as  that  section  is  material  to  the 
present  discussion  it  reads  thus :  '^ Appeals  to  the  Supreme 
Court  may  be  taken  from  an  interlocutory  order  of  any  cir- 
cuit court  or  judge  thereof,  in  the  following  cases :  Firsts 
For  the  payment  of  money,  to  compel  the  execution  of  any 
instrument  of  writing,  or  the  delivery  or  assignment  of  any 
securities,  evidences  of  debt,  documents,  or  things  in  action." 
£.  S.  1881,  section  646. 

It  is  quite  clear  that  this  provision  can  not  be  construed 
to  refer  to  the  production  of  documents  to  be  used  as  instru- 
ments of  evidence,  since  no  delivery  in  the  sense  intended  by 
the  statute  is  required  by  an  order  directing  the  production 
of  a  document  for  inspection  or  for  use  as  evidence  upon  the 
trial.  The  delivery  of  a  document  is  more  than  the  produc- 
tion of  it,  for  delivery  imports  a  surrender  or  parting  with 
possession  for  a  permanent  purpose.  A  familiar  illustration 
of  the  meaning  of  the  word  "  delivery  "  is  found  in  the  law 
upon  the  subject  of  the  execution  of  deeds,  as  well  as  in  the 
law  of  contracts.  Of  Sts  meaning  in  the  law  of  contracts 
Judge  Bouvier  gives  this  definition  :  '*  The  transfer  of  the 
possession  of  a  thing  from  one  person  to  another."  Bouvier 
Diet.,  Title  Delivery.  But  the  meaning  of  words  is  to  be  de- 
termined from  those  with  which  they  are  associated,  or,  as  the 
maxim  is,  '^Noacitur  a  soctiSy'^  and  the  words  with  which  the 
word  '^  delivery  "  is  associated  very  plainly  show  that  it  was 
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not  used  as  meaning  the  production  of  an  instrument  of  ev- 
idence for  the  purposes  of  the  trial. 

The  statutory  provision  quoted  refers  to  an  order  com- 
pelling the  person  against  whom  it  is  directed  to  do  an  act 
divesting  himself  of  possession  and  title^  for  no  other  mean- 
ing can  be  justly  assigned  to  the  words  "execution,"  "as- 
signment" or  "delivery,"  and  these  are  the  words  which 
control  the  provision.  It  can  not  be  even  plausibly  main- 
tained that  these  words  refer  to  the  mere  production  of  doc- 
uments for  inspection,  for  this  would  be  to  wrench  them 
from  their  well  known  and  long  accepted  meaning.  We  can 
not  bring  our  minds  to  the  conclusion  that  this  statute  was 
intended  to  give  the  right  of  appeal  in  every  case  where  there 
is  an  order  for  the  productfon  of  a  document  for  use  as  evi- 
dence on  the  trial,  and  unless  this  right  of  appeal  exists  in 
every  case,  whether  the  instrument  directed  to  be  produced 
be  a  promissory  note,  a  receipt,  a  lease  or  a  deed,  it  exists  in 
none.  It  is  easy  to  see  that  the  administration  of  justice 
might  be  seriously  embarrassed  and  vexatious  delays  secured, 
if  appeals  could  be  taken  in  every  case  where  a  written  in- 
strument is  ordered  to  be  produced  for  use  as  evidence  on 
the  trial  of  the  cause. 

It  is  very  ingeniously  and  ably  argued  that  great  hardship 
might  often  result  from  the  error  of  a  trial  court  in  directing 
the  production  of  a  document,  but  there  are  many  cases  in 
which  the  erroneous  ruling  of  the  trial  court  on  a  question 
arising  in  the  course  of  the  proceeding  may  produce  great 
hardship,  yet  this  consideration  supplies  no  reason  for  allow- 
ing an  appeal.  The  truth  is,  that  in  every  case  much  must 
necessarily  be  left,  in  the  first  instAce,  to  the  sound  judg^ 
ment  of  the  trial  judge,  and  although^  he  may  err  and  thus 
cause  serious  injury  to  the  party,  still  no  appeal  will  lie  until 
after  the  final  judgment,  for  the  case  can  not  be  cut  up  into 
parts  and  tried  by  piecemeal.  An  error  in  compelling  a 
party  to  give  oral  testimony  may  be  as  injurious  as  one  made 
in  directing  the  production  of  written  instruments  of  evi- 
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dence,  but  certainly  in  such  a  ease  there  can  be  no  appeal 
until  after  final  judgment.  So,  an  error  may  be  committed 
in  compelling  the  disclosure  of  confidential  communications, 
or  in  compelling  a  party  to  submit  to  a  personal  examination, 
and  yet  there  can  be  no  appeal  from  such  a  ruling.  So,  also, 
great  hardship  may  arise  from  erroneously  compelling  a  party 
to  produce  a  letter,  a  receipt,  a  promissory  note,  a  lease  or  a 
deed,  bat  the  hardship  of  the  case  will  not  entitle  the  party 
to  an  appeal.  On  the  other  hand,  to  allow  appeals  from  such 
rulings  before  final  judgment,  would  be  a  great  hardship  to 
the  party  rightfully  demanding  the  production  of  the  instru- 
ment ;  it  would  also  be  a  great  injustice  to  the  public  and  a 
burden  to  the  courts,  for  it  would  enable  litigants  to  take 
many  appeals  in  a  single  cause. 

It  is  safer  to  trust  the  trial  judge  than  the  interested  par- 
ties. It  is  consistent  with  experience  and  in  harmony  with 
sound  principle  to  trust  to  the  judge  rather  than  to  the  par- 
ties having  important  interests  at  stake  and  oflen  angered  by 
controversy.  It  is  far  better  to  presume  that  the  judge  will 
not  unjustly  require  the  production  of  a  written  document, 
than  to  presume  that  a  party  will  not  abuse  the  right  of  ap- 
peal. It  is,  therefore,  important  that  the  right  of  appeal 
from  all  interlocutory  orders  should  be  carefully  guarded, 
and  the  statutes  conferring  it  strictly  construed.  On  this 
point  the  authorities  agree. 

Appeal  dismissed. 
Filed  Jane  15, 1886. 
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fpectiye  statutes,  and  snch  legislation,  of  a  curative  character,  which  is 


107 

15 

138 

689 

107 

15 

142 

804 

148 

315 

143 

408 

107 

15 

144 

3S3 

145 

fl09 

107  15 

151  166 

152  817 
159  219 
152  226 

ioT^iB 

156  14? 

156  701 


16  SUPREME  CX)URT  OF  INDIANA, 

Johnson  v.  The  Board  of  Commissioners  of  Wells  Countj  et  oL 

W     161 ^~~ 

r  J  in  accord  with  justice,  equity  and  sound  public  policy,  and  which  doea 
|161  828  ^^^  materially  interfere  with  or  overthrow  vested  rights,  imposes  no 
lib:  15  new  burdens,  and  does  not  infringe  upon  the  judicial  department  of  the 
'  ^ — ^         government,  will  be  upheld. 

Same.— Such  statutes  will  not  be  sustained  where  they  purport  to  legalise 
proceedings  had  without  jurisdiction  over  the  subject-matter  or  the  per- 
son, and  where  there  was  an  entire  lack  of  power  on  the  part  of  the 
court,  body,  or  officer,  whose  proceedings  are  sought  to  be  legalized. 

Same. — Legislative  Discretion. — Xjleneral  Rule, — Where  the  thing  omitted  or 
irregularly  done  in  the  proceedings  sought  to  be  legalized  by  a  curative 
statute,  is  something,  the  necessity  for  which  the  Legislature  might 
have  dispensed  with  or  made  immaterial  by  a  prior  statute,  it  is  com- 
petent  to  dispense  with  it  or  declare  it  immaterial  by  subsequent  legisla- 
tion. 

Samb. — Special  Legislation, — Except'where  the  case  falls  within  the  casea 
enumerated  in  section  23,  article  4,  of  the  Constitution,  the  Legislature 
is  the  sole  judge  as  to  whether  or  not  a  general  law  can  be  made  appli- 
cable, and  when  in  such  cases  the  legislative  judgment  is  expressed  that 
special  legislation  is  required,  and  a  special  curative  or  retrospective 
statute  is,  under  such  circumstances,  enacted,  it  will  be  upheld. 

Same. — An  uctof  tlie  Legislature,  legalizing  the  action  of  a  board  of  com- 
missioners in  the  establishment  of  a  free  gravel  road,  is  in  no  sense  a 
special  law  "for  laying  out,  opening,  and  working  on,  highways,** 
within  the  meaning  of  section  22,  article  4,  of  the  Constitution. 

Same. — In  an  action  by  F.  to  enjoin  the  collection  of  an  assessment  made 
in  a  proceeding  for  the  establishment  of  a  free  gravel  road,  the  Supreme 
Court  held  that  the  action  of  the  board  of  commissioners  in  such  estab- 
lishment and  all  subsequent  proceedings  in  the  matter  were  void.  Subse- 
quently, a  valid  curative  statute  was  enacted,  legalizing  all  such  pro- 
ceedings of  the  board,  and  all  assessments  made  under  the  same.  After 
the  taking  effect  of  this  statute,  J.,  who  was  not  a  party  to  F.'s  action, 
attempted  by  injunction  to  escape  the  payment  of  assessments  made 
against  his  land  in  such  proceeding. 

Heldf  that  J.  is  bound  by  the  law  as  it  stood  when  he  commenced  his  ac- 
tion, and  that  he  is  not  entitled  to  the  relief  prayed. 

Same. — Legalizing  Act  of  April  lliky  18S5,  OonstitutianaL — The  act  of  April 
11th,  1885,  legalizing  the  action  of  the  board  of  commissioners  of  Wells 
county,  in  relation  to  the  construction  of  the  Blufflon  and  Rockford 
gravel  road,  etc.  (Acts  1885,  p.  178),  is  constitutional  and  valid. 

From  the  Wells  Circuit  Court. 

N.  Burwelly  for  appellant. 

J.  S.  Dailey,  L.  Mock,  A.  Simmons,  J.  J.  Todd  and  E.  R. 
WUson,  for  appellees. 
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ZoLLABS,  J. — The  board  of  commissioners  of  Wells  county 
were  in  session  on  the  first  Monday  after  tlie  second  Tuesday 
in  October,  1881,  for  the  purpose  of  receiving  reports  from 
school  trustees,  as  provided  by  section  4441,  R.  S.  1881,  and 
for  no  other  purpose.  They  adjourned  from  day  to  day  until 
the  subsequent  Thursday,  being  the  20th  day  of  October, 
1881.  On  that  day  a  petition  was  presented  to  the  board, 
signed  by  the  requisite  number  of  proi)er  persons,  as  required 
by  section  5092,  R.  S.  1881,  asking  for  the  construction  of  a 
free  gravel  road,  known  as  the  Bluifton  and  Rockford  Gravel 
Road.  A  proper  bond  was  also  filed  with  the  petition.  The 
board  appointed  the  requisite  number  of  viewers  and  an  en- 
gineer, and  fixed  the  21st  day  of  November,  1881,  as  the  day 
upon  which  they  should  examine,  view,  and  lay  out  the  road. 
After  this  action  by.  the  board,  the  proceedings  were  all  reg- 
ular to  the  final  construction  and  completion  of  the  road,  and 
the  issue  and  negotiation  of  the  bonds,  as  required  by  the  act. 
Appellant's  lands  were  assessed  f 348,  to  be  paid  in  five  years, 
in  equal  semi-annual  instalments.  The  amount  charged  against 
his  lands  for  the  years  1882  and  1883  he  has  paid. 

All  proceedings  by  the  county  board  subsequent  to  the  20th 
day  of  October,  1881,  as  above  stated,  were  had  and  taken 
at  regular  sessions  of  that  body,  as  fixed  by  law. 

The  only  infirmity  in  the  proceedings  is  the  initial  steps 
taken  on  the  20th  day  of  October,  1881.  On  that  day  the 
board  was  not  sitting  in  regular  or  special  session  for  the 
transaction  of  general  business,  but  only,  as  above  stated,  for 
the  one  purpose  of  receiving  reports  from  school  trustees. 

This  proceeding  was  before  this  court  in  the  case  of  Fahlor 
V.  Boardf  etc.,  101  Ind.  167,  and  it  was  there  held  that  a 
complaint  by  Fahlor  to  enjoin  the  collection  of  an  assessment 
against  his  land  was  good,  because  it  showed  that  the  pro- 
ceedings and  orders  of  the  county  board  had  and  made  on 
the  20th  day  of  October,  1881,  were  a  nullity,  the  board  not 
being  in  regular  or  special  session,  for  the  transaction  of  such 
Vol.  107.— 2 
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business.    The  decision  in  that  case  was  made  on  the  13th  day 
of  March,  1885. 

Upon  the  authority  of  that  case,  and  the  averments  in  the 
complaint  in  the  case  before  us,  we  assume  that  the  proceed- 
ings of  the  county  board,  on  the  20th  day  of  October,  1881, 
were  irregular,  and  for  that  reason  a  nullity,  as  well  as  all  of 
the  subsequent  proceedings  resting  thereon. 

On  the  11th  day  of  Aprjl,  1885,  an  act  was  passed,  with 
an  emergency  section,  the  purpose  of  which  was  to  legalize 
the  proceedings  of  the  county  board  in  relation  to  the  gravel 
road.  There  is  a  lengthy  preamble,  reciting  the  facts,  fol- 
lowed by  the  following:  "  Therefore,  section  1.  Be  it  enacted 
*  *  *  That  all  the  sessions  of  the  board  of  commissioners 
of  Wells  county,  in  the  State  of  Indiana,  and  all  the  acts  of 
said  board  in  relation  to  the  Blufilon  and  Rockford  Gravel 
Road,  *  *  are  hereby  legalized  and  declared  valid ;  that  all 
the  assessments  and  charges  made  for  the  construction  of  said 
Blufil6n  and  Rockford  Gravel  Road,  *  *  and  all  the  bonds 
issued  or  sold  in  aid  thereof,  and  all  contracts,  assessments 
and  levies  made  in  relation  thereto,  are  hereby  legalized  and 
declared  valid."     Acts  1885,  p.  178. 

By  this  action,  commenced  on  the  1st  day  of  May,  1885, 
appellant  seeks  a  perpetual  injunction  against  the  collection 
of  the  unpaid  assessment  against  his  land. 

The  above  act,  if  it  is  constitutional,  is  broad  enough  in 
its  terms  to  cover  and  legalize  all  of  the  proceedings  by  the 
county  board  in  connection  with  the  gravel  road.  We  are 
met,  in  liminey  with  the  important  question,  is  the  act  con- 
stitutional? 

That  question  involves  the  following  inquiries : 

1st.  Is  the  act  unconstitutional,  because  retrospective  in 
terms  and  effect? 

2d.  Is  it  unconstitutional,  as  being  in  conflict  with  section 
23,  of  article  4,  of  the  Constitution,  which  declares  that  in  all 
cases  enumerated  in  section  22  of  that  article,  and  in  all  other 
cases  where  a  general  law  can  be  made  applicable,  all  laws 
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shall  be.  general^  and  of  uniform  operation  throughout  the 
State? 

3d.  Is  the  act  unconstitutional,  a.^  being  in  conflict  with 
49ection  22,  of  article  4,  of  the  Constitution,  which  declares 
that  the  General  Assembly  shall  not  pass  local  or  special  laws 
in  certain  enumerated  cases,  among  which  is,  ^'  For  laying 
out,  opening,  and  working  on,  highways,"  etc.  ? 

4th.  Is  the  act  unconstitutional,  as  being  an  infringement 
upon  the  judicial  department  of  the  State  government  by  the 
legislative  department?  In  other  words,  did  the  Legislature, 
in  the  passage  of  the  act,  assume  and  exercise  judicial  func- 
tions? 

Of  these  in  their  order : 

1st.  There  is  no  inhibition  in  the  Constitution  against  the 
passage  of  retrospective  statutes.  That  such  statutes  may  bd 
passed  by  the  Legislature,  in  the  absence  of  a  constitutional 
inhibition,  is  well  settled. 

And  especially  is  this  so,  if  the  effect  of  the  statute  is  in 
accord  with  justice,  equity  and  sound  public  policy.  And  hence 
such  statutes  have  been  sustained,  where  their  effect  was  to 
render  valid  contracts  which,  but  for  them,  would  have  been 
void.  Andrews  v.  Russell,  7  Blackf.  474 ;  Reed  v.  OocUe,  4 
Ind.  283;  Wood  v.  Kennedy,  19  Ind.  68;  Price  v.  Huey,  22 
Ind.  18;  Sparks  v.  Clapper,  30  Ind.  204;  Perrin  v.  Ly- 
man j  32  Ind.  16;  see,  also,  Henderson  v.  Slate,  ex  rel.,  58 
Ind.  244 ;  Pritchard  v.  Spencer,  2  Ind.  486 ;  Flinn  v.  Par- 
sons, 60  Ind.  573. 

It  mast  be  regarded  as  settled  also,  that  curative  or  retro- 
spective legislation  will  not  be  upheld  if  it  materially  inter- 
feres with  or  overthrows  vested  rights,  creates  and  imposes 
new  burdens,  or  infringes  upon  the  judicial  department  of 
the  government.  The  general  and  better  rule  is,  that  cura- 
tive statutes  will  not  be  sustained  as  legalizing  proceedings 
had  without  jurisdiction  over  the  subject-matter,  or  the  per- 
son, and  where  there  was  an  entire  lack  of  power  on  the  part 
of  the  court,  body  or  officer,  whose  proceedings  are  sought 
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to  be  legalized.  Strosser  v.  City  of  Fori  Wayne,.  \Q0  Ind. 
443,  and  the  cases  there  cited;  see,  also,  Welty  Law  of 
Assess.,  pp.  381,  386;  Lewis  v.  Braekenridge,  1  Blackf. 
220;  Bryson  v.  McCreary,  102  Ind.  1.  Some  of  our  cases, 
however,  at  first  blush,  seem  to  carry  the  rule  further. 

It  is  settled  by  our  decisions,  and  the  authorities  elsewhere, 
that  curative  or  retrospective  statutes  may  cure  defects  and 
irregularities  in  proceedings,  even  though  the  defects  and 
irregularities  are  so  flagrant  as  to  render  the  proceedings,  for 
all  practical  and  enforceable  purposes,  null  and  void. 

During  the  late  War,  the  boards  of  commissioners  of  many 
of  the  counties  in  this  State  made  appropriations  in  different 
forms  in  the  way  of  bounties  to  volunteers.  At  the  time 
those  appropriations  were  made,  they  were  without  authority, 
for  the  reason  that  while  there  was  a  law  authorizing  county 
boards  to  appropriate  money  to  take  care  of  soldiers'  families, 
and  to  arm  and  equip  military  companies  for  home  defence^ 
there  was  no  law  authorizing  such  appropriations  in  the  way 
of  bounties  to  voUmt(H»rs  in  the  service  of  the  armies  of  the 
United  States. 

On  the  3d  day  of  March,  1865,  an  act  was  passed  legaliz- 
ing all  bonds  or  orders  theretofore  issued,  or  appropriations 
made  by  an<l  under  the  authority  of  the  boards  of  commis- 
sioners c)f  the  several  counties,  for  the  purpose  of  procuring 
or  furnishing  volunteers  for  the  armies  of  the  United  States, 
etc.  In  a  number  of  cases  that  came  before  this  court,  it  waa 
held,  that  at  the  time  the  appropriations  were  made,  they  were 
unauthorized  by  law,  but  were  validated  by  the  curative  act 
of  1865,  which  was  a  constitutional  and  valid  statute.  Coff- 
man  v.  Keif/htley^  24  Ind.  509 ;  Board,  etc.,  v.  Bearss,  25  Ind. 
110;  Kinr;  v.  Course,  25  Ind.  202;  Nave  v.  King,  27  Ind. 
356 ;  Miller  v.  Board,  etc.,  29  Ind.  75 ;  Board,  etc.,  v.  Onstotf,. 
29  Ind.  384;  State,  ex  rel,  v.  Buckles,  39  Ind.  272;  Sithin 
V.  Board,  etc.,  66  Ind.  109. 

In  the  case  last  above,  in  speaking  of  the  curative  act  of 
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March  Sd,  1865,  and  the  fact  that  the  appropriation  was  made 
at  a  time  when  the  county  board  was  not  legally  in  session, 
it  was  said:  "  The  act  has  thus  been  held  valid  as  legalizing 
the  orders  of  boards,  which  they  had  no  power,  even  when 
in  regular  session,  to  make.  And  if  the  statute  thus  sup- 
plies the  want  of  power  and  makes  valid  such  orders  made 
without  power,  mucli  more  should  it  supply  any  defect  as  to 
the  regularity  or  legality  of  the  sessions  of  the  boards,  when 
such  orders  were  made.  *  *  *  There  can  be  no  doubt  of  the 
power  of  the  Legislature  to  cure,  by  subsequent  act,  any 
defect  growing  out  of  the  fact  that  the  orders  of  the  board 
were  made  at  a  time  when  it  was  not  in  lejral  session."  As 
in  line  with  the  rulings  in  the  above  cases,  see  Hahtead  v. 
Board,  etc.,  56  Ind.  363. 

It  was  held  in  at  least  two  cases,  that  until  the  election  of 
trustees  of  towns  was  certified  as  required  by  statute,  their 
actions  were  void.  Dinwiddie  v.  President,  etc.,  37  Ind.  66 ; 
Pratt  v.  Luther,  45  Ind.  250. 

In  1875  a  retrospective  statute  was  paased,  validating  all 
actions  of  such  trustees  before  their  elections  were  so  certi- 
fied.     This  act  was  held  constitutional  and  valid. 

In  the  case  of  Gardner  v.  H(tney,  86  Ind.  17,  it  was  said : 
*'  Before  the  enactment  of  this  legalizing  and  curative  stat- 
ute, this  court  held,  with  much  apparent  reluctance,  that  the 
acts  and  ordinances  of  a  board  of  town  trustees,  before  the 
proper  certified  statement  of  their  election  had  been  made  out 
and  filed,  were  invalid  and  void.  Dimoiddie  v.  Premdent,  etc., 
37  Ind.  66;  Pratt  v.  Luther,  45  Ind.  250.  But  it  was  com- 
petent for  the  General  Assembly,  as  the  supreme  and  sov- 
ereign power  of  the  State,  to  legalize  and  validate  the  acts 
and  ordinances  of  the  trustees  de  facto  of  the  town  of  Mon- 
ticello,  and  this  was  done,  we  think,  by  the  aforesaid  act  of 
March  13th,  1875." 

Under  our  general  statutes,  it  is  necessary  that  judgments 
shall  be  entered  up  and  signed  by  the  judge,  in  order  that  a 
valid  execution  may  be  issued  thereon.   Galbraith  v.  Sidener^ 
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28  Ind.  142 ;  Paaawater  v.  Edwards,  44  Ind.  343.  In  such 
case,  however,  the  judgment  is  not  absolutely  void,  but 
simply  not  enforceable  by  execution.  Kent  v.  FuUenlove,  38 
Ind.  522. 

There  is  a  line  of  cases  holding  that  such  signature  by  the 
judge  may  be  dispensed  with,  and  the  judgment,  execution 
and  all  proceedings  thereunder  validated,  by  a  curative  or  ret- 
rospective statute.  Cookerly  v.  Duncan^  87  Ind.  332.  And 
so  it  was  held,  that  no  valid  judgment  could  be  rendered 
against  a  party  without  summons,  and  with  no  other  appear- 
ance than  a  waiver  and  an  appearance  written  upon  the  com- 
plaint.    McComiack  v.  First  NaVl  Bank,  53  Ind.  466. 

Subsequently,  a  retrospective  statute  was  passed  validating 
all  judgments  and  proceedings  under  them,  rendered  upoa 
such  an  appearance.  That  statute  was  held  to  be  constitu- 
tional and  valid.  Muncie  NaVl  Bank  v.  Miller,  91  Ind.  441 ; 
Vanslyke  v.  Shryer,  98  Ind.  126. 

It  has  been  held,  also,  that  judgments  rendered  at  a  special 
term  of  court,  not  held  pursuant  to  law,  may  be  validated  by 
a  retrospective  statute.  Walpole  v.  Elliott,  18  Ind.  258.  la 
that  case  it  was  said :  "  The  Supreme  Court  of  this  State  de- 
cided, in  the  following  cases,  that  it  was  competent  for  the 
Legislature,  by  a  curative  statute,  where  not  restrained  by  a 
constitutional  provision,  to  make  a  void  thing  valid.  *  *  * 
Curative  statutes  are  but  a  species  of  retrospective  legisla- 
tion; and  retrospective  legislation  is  valid  where  not  forbid- 
den by  the  Constitution."  That  case,  in  its  general  scope, 
has  been  cited  and  approved  as  late,  at  least,  as  the  case  of 
Kelly  V.  State,  exreL,  92  Ind.  236,  in  three  of  the  cases  above 
cited.  Sithin  v.  Board,  etc. ;  Gardner  v.  Haney ;  Muncie 
Nat'l  Bank  v.  Miller, 

The  court  quoted  with  approval  the  rule  laid  down  by 
Judge  Cooley,  which  seems  to  be  correct  as  a  general  rule 
applicable  in  all  cases  of  retrospective  legislation,  as  follows : 
"  The  rule  applicable  to  cases  of  this  description  is  substan- 
tially as  follows :    If  the  thing  wanting,  or  which  failed  to 
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be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  the  necessity  for  which  the  Legislature 
might  have  dispensed  with  by  a  prior  statute,  then  it  is  not 
beyond  the  power  of  the  Legislature  to  dispense  with  it  by 
subsequent  statute.  And  if  the  irregularity  consists  in  doing 
some  act,  or  in  the  mode  or  manner  of  doing  some  act  which 
the  Legislature  might  have  made  immaterial  by  prior  law,  it 
is  equally  competent  to  make  the  same  immaterial  by  a  subse- 
quent law.''     Cooley  Const.  Lim.  371. 

In  the  case  of  Muncie  NaVl  Bank  v.  Miller,  supray  it  was 
said :  *'  It  was  competent  for  the  General  Assembly  to  have 
provided  by  law,  before  the  rendition  of  the  judgment  com- 
plained of  by  the  appellee,  that  a  written  waiver  by  the  defend- 
ant of  the  issue  and  service  of  a  summons,  and  of  his  ap- 
pearance in  or  to  the  action,  endorsed  on  the  complaint, 
should  be  equivalent  to  the  issue  and  service  of  a  summons 
on  the  defendant  in  the  action.  This  being  so,  it  was  equally 
competent  for  the  Legislature  to  provide  by  law,  after  the 
rendition  of  the  judgment,  that  any  judgment  rendered  in 
good  faith  upon  such  written  waiver  by  the  defendant  of  the 
issue  and  service  of  a  summons  on  him  in  the  action,  'shall 
be  deemed  legal  and  valid  in  all  respects,  the  same  as  if  a 
summons  had  been  duly  issued  and  served.' " 

Applying  the  above  rulings,  and  the  rule  upon  which  they 
rest,  to  the  case  before  us,  it  may  well  be  said  that  as  the  Leg- 
islature might,  in  the  first  instance,  have  provided  by  general 
law  for  the  location  and  opening  of  free  gravel  roads  by  the 
county  boards  at  any  session,  so  it  can,  by  subsequent  cura- 
tive or  retrospective  general  law  legalize  and  validate  all 
such  proceedings  taken  and  had  at  any  session  of  such  boards. 
The  curative  act  of  1885,  therefore,  is  not  objectionable  on 
the  ground  that  it  is  retrospective. 

The  general  law  authorized  county  boards  to  lay  out,  open 
and  construct  free  gravel  roads.  In  the  case  before  us,  the 
board  of  commissioners  of  Wells  county  attempted  to  pro- 
ceed under  that  law,  but  made  the  mistake  of  taking  the 
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initial  steps,  not  at  a  regular  session,  but  at  a  session  when 
the  board  was  not  authorized  to  do  such  business.  There 
was  not  a  want  of  power,  or  jurisdiction  over  the  subject- 
matter,  because  the  board  had  general  authority  to  lay  out 
and  construct  free  gravel  roads.  There  was  a  defect  and  ir- 
regularity in  the  procedure,  and  that  defect  and  irregularity 
were  such  as  might  be  cured  by  a  legalizing  statute,  and  such 
as  were  cured  by  the  legalizing  act  of  1885,  unless  that  act  is 
invalid  upon  other  grounds  than  simply  being  retrospective. 

2d.  The  curative  statutes  involved  in  the  above  cited  cases, 
were  all  general  in  their  terms.  The  act  of  1885,  involved 
here,  is  special  in  its  terms.  Is  it  for  that  reason  unconsti- 
tutional and  void?  As  we  have  seen,  section  23,  of  article  4, 
of  the  constitution,  declares  that  in  all  cases  enumerated  in 
section  22  of  that  article,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the  State.  Section  23 
recogniz  s  the  fact  that  there  may  be  cases  where  general 
laws  would  be  unnecessary  and  inapplicable,  and  impliedly 
authorizes  the  passage  of  special  laws  to  meet  such  cases. 
And  hence  many  special  and  local  laws  have  been  upheld,  and 
the  rulings  have  been,  that  where  the  case  docs  not  fall  within 
the  cases  enumerated  in  section  22,  it  is  for  the  Legislature 
to  determine  whether  or  not  a  general  law  can  be  made  ap- 
plicable, and  'that  the  legislative  judgment  upon  that  ques- 
tion will  not  be  reviewed  by  the  courts.  Gentile  v.  State,  29 
Ind.  409;  Longworth  v.  Common  Convcil,  etc,  32  Ind.  322; 
State,  ex  rei,  v.  Tucker,  46  Ind.  355 ;  Vinkery  v.  Chase,  50 
Ind.  461 ;  Cash  v.  Auditory  etc.,  7  Ind.  227  ;  Clem  v.  State,  33 
Ind.  418;  Stocking  v.  State,  7  Ind.  326;  Eitel  v.  State,  33 
Ind.  201. 

For  the  same  reason  that,  in  some  cases,  special  statutes 
may  be  enacted  in  the  first  instance,  special  retrospective 
statutes  may  be  enacted.  And  as,  in  some  cases,  the  Ivopisla- 
ture  is  the  sole  judge  as  to  whether  or  not  a  general  law  can 
be  made  applicable  in  the  first  instance,  so,  in  such  cases,  it 
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is  the  sole  judge  as  to  whether  or  not  a  general  retrospective 
statute  can  be  made  applicable.  And  hence  special  curative 
or  retrospective  legislation  has  been  upheld  by  this  court. 
MUlikin  v.  Tovm  of  Bloomingion,  49  Ind.  62. 

The  case  of  Marks  v.  Truaiees  of  Purdue  University ^  37  Ind. 
155,  involved  a  donation  made  by  the  county  board  for  the 
purpose  of  securing  the  location  of  the  university  in  that 
-county.  WoRDEN,  C.  J.,  delivering  the  opinion  of  the  court, 
said :  "  No  statute  has  been  cited,  and  we  are  not  aware  of 
the  existence  of  any,  in  force  at  the  time,  that  authorized  the 
making  of  the  order  (by  the  board).  It  follows  that  the  order 
was  made  without  legislative  authority.  Still  it  was  not  void 
in  that  absolute  sense  that  made  it  incapable  of  ratification. 
If  a  party,  without  authority,  but  professing  to  act  as  the 
agent  of  another,  does  an  act  in  the  name  of  his  supposed 
principal,  the  act  is  not  absolutely  void,  but  may  be  ratified 
by  the  supposed  principal,  and  when  so  ratified  it  is  as  valid 
-as  if  the  pretended  agent  had  had  full  authority  when  the  act 
was  done.  That  an  order  of  the  board  of  coniipissioners,  made 
without  authority  of  law,  may  be  ratified  and  rendered  valid 
and  effectual,  is  established  by  the  numerous  eases  in  this 
court  upholding  the  act  of  March  3d,  1865,  3  Ind.  Stat.  565, 
legalizing  bonds,  orders,  and  appropriations  made  for  the  pur- 
pose of  procuring  or  furnishing  volunteers.^' 

After  holding  that  the  special  act  of  the  Legislature  ac- 
cepting the  donation  operated  as  a  ratification  of  the  action 
of  the  County  board,  it  was  further  held  that  the  acceptance 
was  properly  made  by  special  act,  and  that  it  was  for  the  Leg- 
islature to  judge  whether  or  not  a  general  act  could  be  made 
applicable. 

The  case  oi Kelly  v.  Statej  ex  reL,  sup'a,  involved  the  validity 
of  a  special  curative  statute,  legalizing  certain  acts  of  the 
board  of  commissioners  of  Clinton  county  in  the  purchase  of 
certain  grounds  at  sheriff  ^s  sale,  etc.  In  the  decision  of  the 
case  it  is  said,  that,  conceding,  without  deciding,  that  the  pur- 
chase, etc.,  by  the  county  board  was  unauthorized  by  law, 
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and  technically  void^  it  was  competent  for  the  Greneral  As^ 
sembly  to  legalize  and  validate  all  such  acts^  and  that  that 
was  done  by  the  special  curative  statute.  It  was  held  that 
the  statute  did  not  fall  within  any  of  the  cases  enumerated  in 
section  22^  of  article  4,  of  the  Constitution^  and  that,  therefore^ 
it  was  for  the  Legislature  to  determine  as  to  whether  a  general 
law  could  be  made  applicable.  See^  also^  Mount  v.  State,  ear 
rel.y  90  Ind.  29  (46  Am.  R.  192) ;  State,  ex  rel.,  v.  Sickler,  9 
Ind.  67. 

Upon  the  authority  and  reasoning  of  the  above  cases,  it 
must  be  held  here  that  the  curative  act  of  1885  is  constitu- 
tional and  valid,  unless  it  falls  within  the  cases  enumerated 
in  section  22,  of  article  4,  of  the  Constitution. 

3d.  Section  22,  as  we  have  seen,  inhibits  the  passage  of 
local  or  special  laws  in  certain  enumerated  cases,  among  which 
is,  "  For  laying  out,  opening,  and  working  on,  highways,"  etc.. 

At  the  time  the  Constitution  was  adopted  there  was  no  law 
for  the  laying  out  and  opening  of  free  gravel  roads.  For  the 
purposes  of  this  decision,  however,  we  assume  that  the  lay-^ 
ing  out  and  opening  of  a  free  gravel  road,  is  the  laying  out 
and  opening  of  a  highway,  and  that  hence  a  local  or  special 
statute  for  the  laying  out  and  opening  of  such  a  road  would 
fall  within  the  constitutional  inhibition. 

This  brings  us  to  the  question,  is  the  curative  act  of  1886 
in  any  just  sense  a  local  or  special  act  for  the  laying  out  and 
opening  of  a  highway  ?  After  mature  deliberation,  we  think 
it  is  not.  It  does  not  purport  to  be  such  an  act.  'It  does 
not  provide,  in  any  way,  for  the  laying  out  or  openidg  of  a 
road.  It  was  enacted  upon  the  theory  thai  there  was  a  gen- 
eral law  for  the  laying  out  and  opening  of  such  roads,  and  that 
the  road  in  question  had  been  laid  out  and  opened  under  that 
act,  or,  at  least,  that  it  had  been  laid  out,  opened  and  con- 
structed, and  that  the  county  board  had  attempted  to  layout,, 
open  and  construct  it  under  the  general  law,  and  that  in  so 
doing  there  had  been  an  omission  and  mistake  in  the  pro- 
ceedings.    The  act  is  just  what  it  purports  to  be,  not  an  act 
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for  the  laying  out  and  opening  of  a  gravel  road,  but  an  act 
"to  legalize  the  records  and  action  of  the  board  of  ronimis- 
sioners  of  Wells  county,  Indiana,  in  relation  to  the  construc- 
tion of  the  Blufflton  and  Rockford  Gravel  Road.  *  *  To 
legalize  the  assessments  made  against  certain  real  estatt^  for 
the  construction  thereof.  To  legalize  the  bonds  issued  by  said 
board  in  aid  of  the  construction  of  said  road,  to  legalize  ail 
acts  in  relation  to  said  road,  and  declaring  an  emergency.'' 

This  holding  is  fully  sustained  by  the  case  of  State^  ex  rel.y 
V.  SquireSy  26  Iowa,  340.  The  Constitution  of  Iowa  contains 
two  sections  identical  with  sections  22  and  23,  of  article  4,  of 
our  Constitution. 

The  above  case  was  an  action  by  the  district  attorney,  by 
way  of  quo  warranto^  on  behalf  of  the  State,  to  oust  certain 
persons,  claiming  to  be  the  officers  of  a  corporation  styled 
"The  Independent  School  District  of  Epworth,"  the  exist- 
ence of  which  the  district  attorney  denied,  upon  the  ground 
that  the  district  when  organized  did  not  contain  three  hun- 
dred inhabitants,  and  that  ten  days'  notice  of  its  organization 
had  not  been  given,  as  required  by  the  general  law.  The  de- 
fendants answered,  admitting  the  defects  in  the  organization 
of  the  district,  and  relying  upon  "  an  act  to  legalize  the  or- 
ganization of  the  Independent  School  District  of  Epworth." 
The  question  was  made,  and  insisted  upon  by  the  district  at- 
torney, that  the  curative  act  was  unconstitutional  and  void, 
because  in  conflict  with  the  sections  of  the  Constitution  of  the 
State  which  prohibited  the  creation  of  school  districts  by  spe- 
cial acts,  and  required  all  laws  to  be  made  general,  when  they 
can  be  made  applicable.  In  answer  to  this  contention  the 
court  said:  "  It  is  claimed  by  appellant's  counsel  that  under 
our  Constitution  (article  3,  section  30),  which  provides  that 
the  General  Assembly  shall  not  pass  local  or  special  laws,  etc., 
it  would  not  be  competent  for  the  I^t^gislature  to  pass  a  law 
incorporating  the  *  independent  school  district  of  Epworth.' 
This  proposition  can  not  be  successfully  controverted.  *  * 
In  our  view,  however,  the  act  set  up  in  the  defendant's  an- 
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swer  is  not,  in  any  just  sense,  a  law  creating  a  corporation, 
but  is,  both  in  law  and  fact,  what  its  title  purports,  a  curative 
act  legalizing  tiie  defective  organization  of  an  independent 
school  district."  After  holding  the  special  act  valid,  and  in 
speaking  of  the  requirements  of  the  general  law  for  the  or- 
ganization of  independent  school  districts,  it  was  further  said : 
**  It  was  a  matter  of  discretion  with  the  Legislature  to  require 
the  performance  of  these  precedent  conditions ;  hence,  it  may 
waive  a  failure  to  perform  them.  Nor  is  the  poy^er  of  the 
Legislature  to  cure  defective  or  irregular  proceedings  lim- 
ited by  the  fact,  that,  but  for  such  curative  act,  the  defective 
proceeding  would  be  wholly  invalid  or  inoperative." 

The  holding  here  finds  some  support  also  in  former  cases 
decided  by  this  court,  although  the  exact  question  under  dis- 
cussion here  seems  not  to  have  been  made  in  those  cases. 
Section  22,  supra,  of  the  Constitution,  forbids  the  passage  of 
local  or  special  laws  regulating  county  and  township  busi- 
ness. In  the  case  of  Keilt/  v.  State,  ex  reL,  92  Ind.  236,  al- 
ready cited,  a  special  act,  legalizing  the  purchase  of  grounds 
by  the  board  of  commissioners  of  Clinton  county  at  sheriff's 
sale,  was  held  constitutional  and  valid.  See,  also.  Mount  v. 
Stale,  ex  reL,  aupra. 

If  there  had  been  an  entire  lack  of  power  on  the  part  of 
the  county  board  to  construct  gravel  roads,  and  the  curative 
statute  attempted  to  legalize  their  acts  in  constructing  the 
road  in  question,  we  should  ha\e  an  entirely  different  case. 

4th.  We  come  now  to  the  question  upon  which  appellant 
especially  relies  for  a  reversal  of  the  judgment.  His  conten- 
tion is,  that  in  the  case  of  Fahlor  v.  Board,  etc.,  tsapra,  the 
whole  proceeding  was  held  to  be  null  and  void,  and  that  in 
the  subsequent  enactment  of  the  curative  statute,  the  Legis- 
lature invaded  the  functions  of  the  judicial  department  of 
the  State  government,  and  that  the  act  is,  therefore,  null  and 
void.  In  support  of  this  contention,  he  relies  upon  the  case 
of  Oolumbus,  etc.,  R,  W.  Co.  v.  Board,  etc.,  65  Ind.  427,  and 
the  cases  there  cited.     In  that  ease,  a  complaint  had  been 
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filed  by  a  taxpayer  of  the  township  to  enjoin  the  collection 
of  a  tax  upon  his  land^  levied  fur  the  purpose  c»f  making  a 
donation  to  the  railway  company. 

The  complaint  was  held  good,  because  it  showed  that  the 
county  board  was  not  legally  in  session,  when  the  petition 
was  filed,  and  the  order  for  the  election  made.  Subsequent 
to  the  overruling  of  the  demurrer,  the  Legislature  passed  a 
special  act,  with  a  preamble  reciting  the  facts,  legalizing,  or 
attempting  to  legalize,  all  the  actions  of  the  county  board  or- 
dering the  election,  making  the  donation,  and  levying  the 
special  tax.  After  the  passage  of  this  act,  the  court  below 
changed  its  ruling  and  sustained  the  demurrer  to  the  com- 
plaint. It  was  held  by  this  court,  that  in  the  passage  of  the 
act,  with  its  preamble,  the  Legislature  invaded  and  exercised 
the  functions  of  the  judicial  department  of  the  State  govern- 
ment, in  a  pending  action,  and  that,  for  that  reason,  the  cura- 
tive statute  was  unconstitutional  and  void.  There  are  these 
differences  between  that  case  and  the  case  in  hearing:  In 
that  case,  the  objecting  and  complaining  party  had  a  suit 
pending  when  the  curative  statute  was  passed.  In  the  case 
before  us,  appellant  did  not  commence  his  action  until  after 
the  passage  of  the  curative  statute.  In  that  case,  the  tax 
was  a  general  one  upon  all  the  property  in  the  township,  and 
when  overthrown  as  to  one  taxpayer,  it  might,  with  some 
reason  be  said,  that  it  could  not  be  upheld  as  to  other  tax- 
payers of  the  township,  without  imposing  unequal  taxation. 
Here,  the  burden  is  imposed,  not  by  a  levy  of  a  general  tax, 
but  by  special  assessment  on  account  of  benefits  received.  In 
such  cases,  it  does  not  necessarily  follow  that,  because  an  as- 
sessment against  one  land-owner  is  overthrown,  the  assess- 
ments against  other  land-owners  must  go  down  with  it.  With- 
out questioning  the  correctness  of  the  ruling  in  the  case  last 
above  cited,  it  may  not  be  improper  to  say,  in  passing,  that 
there  is  a  respectable  array  of  authorities,  holding  that  it  is 
not  important  that  the  legislative  act,  which  cures  the  defects 
and  irregularities,  was  passed  after  suit  brought  in  which 
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such  defects  and  irregularities  became  matters  of  importance ; 
that  the  bringing  of  suit  vests  in  a  party  no  right  to  a  par- 
ticular decision^  and  that  his  case  must  be  determined  on  the 
law  as  it  stands,  not  when  the  suit  was  brought,  but  when 
the  judgment  is  rendered.  Cooley  Const.  Li m.  481,  and  cases 
there  cited ;  see,  also,  Millikin  v.  Toidu  of  BloomingtoTiy  supra; 
King  v.  Course^  supra;  Price  v.  Huey,  supra;  Walpole  v. 
Elliott,  supra. 

In  the  case  of  McDaniel  v.  Corrdl,  19  111.  226,  cited  in 
the  case  of  Columbus^  etc.,  R.  W.  Go.  v.  Boards  etc.,  supra, 
the  curative  act  was  held  unconstitutional^  because  it  under- 
took to  validate  a  judicial  proceeding  which  was  void  for 
want  of  jurisdiction  over  the  persons  of  some  of  the  defend- 
ants.    That,  clearly,  is  not  the  case  before  us. 

In  the  case  of  Denny  v.  Mattoon,  2  Allen,  361,  also  cited 
in  the  case  of  Columbus^  etc.,  R.  W.  Co.  v.  Board,  etc,  supra, 
proceedings  in  insolvency  had  been  enjoined  and  adjudged  to 
be  invalid  because  had  before  a  person  who  had  no  right  or 
title  to  act  as  judge.  Afterwards,  an  act  was  passed  by  the 
Legislature  which,  after  reciting  the  tacts,  declared  that  the 
proceedings  in  insolvency  should  be  deemed  good  and  valid 
in  law  to  all  intents  and  purposes  whatever.  It  was  held 
that  that  act  was  unconstitutional  and  void,  because  it  was 
an  attempt  to  declare  good  and  valid,  what  the  court  had  de- 
clared to  be  illegal  and  invalid ;  that  it  was,  therefore,  an 
unwarranted  attempt  on  the  part  of  the  Legislature  to  exer- 
cise judicial  functions,  and,  if  upheld,  would  dissolve  a  per- 
petual injunction  granted  by  the  court.  That  case  differs 
very  materially  from  the  case  before  us.  There,  an  adjudi- 
cation that  the  proceedings  in  insolvency  were  illegal  and 
void,  bound  not  only  the  assignor  and  assignee,  but  all  cred- 
itors, because  they  were  parties  in  interest  and  hence  parties 
in  privity.  They,  and  each  of  them,  were  as  much  bound 
by  the  adjudication  as  if  they  had  been  parties  in  name  to 
the  action  in  which  the  adjudication  was  made.  The  cura- 
tive statute,  therefore,  would  have  overthrown  the  judgment; 
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not  only  as  to  the  parties  named  in  the  action,  but  as  to  all 
creditors  who  were  bound  by  the  adjudication. 

This  court  in  the  case  of  Fahlor  v.  Boards  dc,  supra,  held 
that  upon  the  facts  stated  by  Fahlor  in  his  complaint,  he 
was  entitled  to  an  injunction,  and  reversed  the  judgment  be- 
cause a  demurrer  to  his  complaint  had  been  sustained  below. 
Whether  or  not  Fahlor  has  prosecuted  his  action  to  final 
judgment,  and  procured  an  order  perpetually  enjoining  the 
collection  of  the  assessment  against  his  land,  is  not  shown  by 
the  record  before  us.  Assuming  that  he  has,  it  may  well  be 
said  that  he  will  not  and  can  not  be  affected  by  the  curative 
statute  of  1885.  It  is  well  settled  that  the  Legislature  can 
not  overthrow  judgments  by  legislative  mandate,  curative 
statutes  or  otherwise. 

At  the  time  he  commenced  his  action,  and  at  the  time  his 
case  was  passed  upon  by  this  court,  the  assessment  against 
his  land  could  not  have  been  enforced  by  reason  of  the  in- 
firmities in  the  proceedings  by  the  county  board,  as  stated  in 
his  complaint.  Before  appellant  commenced  his  action,  those 
infirmities  had  been  healed  by  the  curative  act  of  1885.  Ap- 
pellant, therefore,  is  asking  that  his  rights  shall  be  adjudi- 
cated, not  under  the  law  as  it  stood  when  he  commenced  his 
action  and  sought  the  aid  of  the  courts,  but  under  the  law  as 
it  stood  prior  to  that  time.  He  seeks  protection  from  the 
judgment  that  was,  or  might  have  been  rendered  in  favor  of 
Fahlor.  He  was  in  no  way  a  party  to  Fahlor's  action,  nor 
was  he,  as  we  think,  in  any  way  privy  thereto.  Before  the 
passage  of  the  curative  statute  of  1885,  the  proceedings  by 
the  county  board,  by  reason  of  the  irregularities  already 
mentioned,  were  a  nullity  as  to  appellant.  They  were  not 
more  so,  afler  the  adjudication  in  the  Fahlor  case.  That 
Fahlor  may  escape  payment  by  reason  of  the  ruling  and  ad- 
judication in  his  case,  will  not  result  in  unequal  taxation, 
because  the  assessments  were  not  imposed  as  taxes.  They 
were  imposed  as  the  equivalent  of  benefits  received  from  the 
oonstruction  of  the  gravel  road.     Neither  will  the  escape  of 
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Fahlor  increase  appellant's  burdens,  nor  lessen  his  benefits. 
We  know  of  no  principle  or  rule  of  the  law  that  will  ex- 
tend and  apply  the  ruling  in  Fahlor's  case  to  the  case  of  ap- 
pellant, commenced  subsequent  to  the  passage  of  the  curative 
act  of  1885. 

It  results  from  the  above,  that  the  court  below  should  have 
sustained  appellee's  demurrer  to  the  complaint.  The  case  is 
brought  here  by  appellant,  upon  the  ruling  of  the  court  be- 
low in  overruling  his  demurrer  to  appellee's  answer.  We  do 
not  extend  this  opinion  to  inquire  as  to  whether  or  not  the 
answer  is  good^  as  in  any  event,  it  is  good  enough  for  a  bad 
complaint.     Ice  v.  Ball,  102  Ind.  42. 

Judgment  affirmed,  at  appellant's  costs. 

Filed  June  15,  1886. 
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ET  AL. 

Husband  and  Wife. — Action  for  Personal  Injuries  to  Wife.  — Parties, — Plead- 
tw^.— In  an  action  to  recover  damages  for  personal  injnries  to  the  wife, 
the  hasband  is  a  proper  but  not  a  necessary  party. 

Same.— While  the  husband  is  presumptively  entitled  to  maintain  a  sep- 
arate action  to  recover  for  medical  attendance,  loss  of  service  and  of 
the  societv  of  the  wife,  he  can  not  recover  for  these  in  an  action  in 
which  the  wife  is  suing  for  injuries  to  her  person,  nor  can  such  dam- 
ages be  recovered  by  them  jointly. 

Same.— iVttururc  of  Damages. — In  an  action  by  a  married  woman  to  recover 
damages  for  personal  injuries,  she  is  entitled  to  nothing  for  medical  at- 
tendance, or  losti  of  time,  unless  special  circumstances  rebutting  the 
presumptive  right  of  the  husband  to  recover  therefor,  is  averred  and 
proved. 

Same. — Jnstrueticn  to  Jury,— in  such  an  action,  an  instruction  'Hhat  in 
order  to  justify  the  assessment  of  damages  for  future  or  permanent  dis- 
ability, it  must  appear  that  continued  or  permanent  disability  is  rea- 
sonably certain  to  result  from  the  injury  complained  of,"  correctly  states 
the  law. 
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Bill  of  Exceptions. — Delay  qf  Judge  in  Sigwing.^^I^ueiiee. — If  a  proper 
bill  of  exceptions  is  prepared  and  presented  to  the  judge  within  the 
time  allowed,  his  delay  in  signing  and  causing  it  to  be  filed,  will  not 
deprive  the  party  of  its  benefit. 

From  the  Dearborn  Circuit  Court. 

C.  A.  Beecher,  H.  D,  McMullen  and  P.  Werner j  for  ap- 
pellant. 

0.  F.  Roberts,  G,  M,  Roberta  and  C.  W.  Stapp,  for  appellees. 

Mitchell,  J. — Lizzie  Cosby  and  her  husband  joined  in  a 
<K)mplaiDt  against  the  Ohio  and  Mississippi  Railway  Com- 
pany, to  recover  damages  for  an  alleged  injury  to  the  wife. 
The  complaint  charges  that  Mrs.  Cosby,  having  taken  passage 
■on  one  of  the  railway  company's  trains,  arrived  at  Aurora, 
her  place  of  destination,  and  having  left  her  seat  and  stepped 
upon  the  first  step  leading  from  the  rear  platform  of  the  car 
in  which  she  had  been  seated,  while  waiting  there  for  the 
train  to  stop,  the  conductor,  carelessly  and  negligently  seized 
her  by  the  arm,  and  with  force,  while  the  train  was  in  mo- 
tion, without  fault  on  her  part,  pulled  her  violently  on  to  the 
platform  of  the  depot. 

Damages  in  the  sum  of  $5,000  are  alleged  to  have  accrued 
to  the  wife  on  account  of  internal  injuries  sustained  by  the 
misconduct  of  the  conductor. 

A  demurrer  was  overruled  to  the  complaint,  after  which, 
upon  issues  joined,  the  cause  was  tried  by  a  jury,  with  the  re- 
sult that  a  verdict  and  judgment  were  rendered  for  the  plain- 
tiff.    The  ruling  on  the  demurrer  is  complained  of. 

The  appellant  contends,  the  husband  having  joined  his 
wife  in  suing  for  a  personal  injury  to  the  latter,  that  as  the 
complaint  stated  no  cause  of  action  in  favor  of  both,  the  de- 
murrer for  want  of  sufficient  facts  was  well  taken. 

The  general  rule  is,  as  the  appellant  argues,  that  a  com- 
plaint, to  withstand  a  demurrer,  must  state  a  cause  of  action 
in  favor  of  all  the  plaintiffs.  Holzman  v.  Hibben,  100  Ind. 
Vol.  107.- 
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338 ;  Darkies  v.  Bellows,  94  Ind.  64 ;  Parker  v.  Small,  5» 
Ind.  349. 

An  exception  occurs^  when^  as  in  this  case,  the  plaintiffs 
are  husband  and  wife^  and  the  action  relates  to  injuries  to  the 
person  or  character  of  the  latter.  In  such  cases^  while  it 
is  not  necessary,  it  is  not  improper,  to  join  the  husband* 
Hamm  v.  Romine,  98  Ind.  77 ;  Boiler  v.  Blair,  96  Ind.  203 ; 
Rogers  v.  Smith,  17  Ind.  323. 

The  complaint  was  to  recover  for  the  personal  injuries  sus- 
tained by  the  wife.  It  embraced  no  cause  of  action  in  favor 
of  the  husband.  It  was  nevertheless,  under  the  authorities 
cited,  not  subject  to  demurrer  on  that  account.  That  the 
wife  might  have  maintained  an  action  in  her  own  name,  with- 
out joining  her  husband,  as  provided  in  section  5132,  B>.  S» 
1881,  does  not  alter  the  case.  That  a  different  rule  is  held 
by  some  of  the  courts  may  be  conceded.  Michigan  Central 
R.  R,  Co.  V.  Coleman,  28  Mich.  440,  and  cases  cited.  There 
was.no  error  in  overruling  the  demurrer  to  the  complaint. 

The  correctness  of  the  following  instruction,  given  by  the 
court,  is  next  called  in  question : 

"  If  you  find  for  the  plaintiffs,  then  you  will  determine 
from  the  evidence  the  amount  the  plaintiffs  are  entitled  to  re- 
cover, not  exceeding,  however,  the  amount  demanded  in  the 
complaint;  and  in  estimating  the  damages,  if  any  are  proved, 
you  should  take  into  consideration  the  injury  inflicted  upon 
the  plaintiff,  Lizzie  Cosby,  the  pain  and  suffering  undergone 
by  her  in  consequence  of  her  injuries,  if  any  are  ])roved,  and 
also  any  permanent  injury  sustained  by  her,  if  the  jury  be- 
lieve from  the  evidence  that  the  said  plaintiff  has  sustained 
permanent  injury  from  the  wrongful  acts  complained  of,  and 
also  the  expense  of  medical  attendance,  if  any,  and  for  loss 
of  time  occasioned  by  said  injuries,  if  any  is  shown  by  the 
evidence." 

This  instruction  proceeded  upon  the  erroneous  assumption 
that  the  jury  were  authorized  to  include  in  their  assessment 
the  damages  recoverable  by  the  husband,  as  well  as  those 
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which  the  wife  might  recover  for  her  separate  use.  This  was 
a  fatal  error.  Presumptively,  the  husband  was  entitled  to 
maintain  a  separate  action  to  recover  for  medical  attendance, 
lass  of  service  and  of  the  society  of  his  wife.  He  could  not 
recover  for  these  in  an  action  in  which  his  wife  was  suing  for 
injuries  to  her  person,  nor  could  such  damages  be  recovered 
by  them  jointly.  It  was  equally  impossible,  as  the  complaint 
was  framed,  for  the  wife  to  recover  for  medical  attendance,  or 
loss  of  time.  Her  right  was  limited  to  recover  for  the  in- 
juries to  her  person,  including  pain,  anguish  of  mind,  and  all 
such  other  damages  as  were  not  presumptively  injuries  to  the 
husband.  Long  v.  Morrison,  14  Ind,  595;  Puller  v.  Nauga- 
iuck  jR.  R.  Co.,  21  Conn.  667 ;  Baltimore,  etc.,  H.  W,  Co.  v. 
Kemp,  61  Md.  74  (47  Am.  R.  381n) ;  Oregin  v.  Brooklyn, 
etc.,  R.  R.  Co.,  75  N.  Y.  192  (31  Am.  R.  469) ;  2  Wood's 
Railway  Law,  1246. 

In  Iowa,  by  statute,  in  a  suit  by  a  husband  and  wife,  for 
injuries  to  the  wife,  the  husband  •  may  join  thereto  claims  in 
his  own  right.  McDonald  v.  Chicago,  etc.,  R.  R.  Co.,  26 
Iowa,  124. 

In  support  of  the  charge  under  consideration,  it  is  plaus- 
ibly argued  that,  inasmuch  as,  under  the  statute  of  1881,  a 
married  woman  has  power  to  incur  liability  for  medical  at- 
tendance, and  since  she  has  the  right  to  the  profits  of  her  own 
labor,  such  attendance  and  loss  of  time  constituted  proper 
elements  of  damage  in  her  favor. 

That  the  situation  of  a  married  woman  might  be  such  that 
in  an  action  for  an  injury  to  her  person  she  might  also  re- 
cover for  medical  attendance,  and  for  loss  of  time,  may  be 
conceded,  but  to  warrant  such  a  recovery  some  special  cir- 
cumstances, rebutting  the  presumptive  right  of  the  husband, 
must  be  averred  and  proved.  No  claim  is  made  of  any  such 
averments  or  proof. 

The  appellant  requested  the  court  to  instruct  the  jury,  that 
in  order  "to  justify  the  assessment  of  damages  for  future  or 
permanent  disability,  it  must  appear  that  continued  or  per- 
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manent  disability  is  reasonably  certain  to  result  from  the  in- 
jury complained  of/'       ^ 

This  was  a  proper  instruction.  In  Clevdand,  dc.y  R.  R. 
Co.  V.  Newell,  104  Ind..264,  it  is  said  the  jury  may  "  take  into 
consideration  all  the  consequences  of  the  injury,  future  as  well 
as  past,  when  the  proof  before  them  renders  it  reasonably 
certain  that  future  loss  and  suffering  are  inevitable."  That 
an  injury  may  possibly  result  in  permanent  disability,  will 
not  warrant  the  assessment  of  damages  for  a  possible  disa- 
bility,  unless  it  is  also  reasonably  certain  to  follow. 

Rulings  of  the  court  having  relation  to  the  propriety  of 
certain  hypothetical  questions  propounded  on  both  sides  are 
presented  for  consideration.  As  these  rulings  involve  the  frame 
of  the  particular  questions,  rather  than  any  principle,  and  as 
we  think  it  scarcely  possible  that  questions  of  that  character 
could  assume  the  same  shape  on  a  second  trial,  we  do  not 
consider  them.  For  obvious  reasons,  the  ruling  of  the  court 
on  the  motion  for  a  new  trial,  for  newly  discovered  evidence, 
is  not  considered. 

It  only  remains  that  we  notice  the  insistence  of  appellee, 
based  on  LaRose  v.  Logansport  NatH  Bank,  102  Ind.  332,  to 
the  effect  that  the  bill  of  exceptions  containing  the  evidence 
and  instructions  of  the  court  is  not  in  the  record.  The  case 
under  consideration  is  distinguishable  from  that  relied  upon. 
Besides,  it  may  be  considered  that  the  case  cited  and  relied 
upon  is  explained  and  in  a  degree  modified  by  Robinson  v. 
Anderson,  106  Ind.  152,  where  it  is  held  that  if  a  proper  bill 
of  exceptions  is  prepared  and  presented  to  the  judge  within 
the  time  allowed,  his  delay  in  signing  and  causing  it  to  be 
filed  will  not  deprive  the  party  of  its  benefit.  Within  this 
rule  the  bill  of  exceptions  is  properly  in  the  record. 

For  the  reasons  given  the  judgment  is  reversed,  with  costs. 

Filed  June  4, 1886. 
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Will. — DevUe  to  Wife  During  Widowhood^  and  then  to  Hein  of  Testator, — 
Where  a  testator  devises  real  estate  to  his  wife  so  long  as  she  remains 
his  widow,  after  which  it  is  to  be  equally  divided  among  his  heirs,  the 
widow's  estate  ceases  at  her  marriage,  and  she  can  not  claim  as  an  heir 
on  its  termination. 

From  the  Sullivan  Circuit  Court. 

J.  C.  Briggs  and  IF.  C.  HultZy  for  appellants. 
J.  T.  Beaaley,  A .  B.  Williams,  J,  T.  Hays  and  H.  J.  Hays, 
for  appellees. 

Elliott,  J.— The  question  presented  by  the  ruling  on  the 
demurrer  addressed  by  the  appellees  to  the  second  paragraph 
of  the  appellant's  cross  complaint,  is  as  to  the  proper  con- 
struction of  the  following  clause  of  the  will  of  John  Fox- 
worthy,  deceased  :    "  I  give  and  devise  to  ray  beloved  wife, 
Mary  E.  Foxworthy,  the  farm  on  which  we  now  live,  in  Sul- 
livan county,  Indiana,  to  have  and  to  hold  so  long  as  she  re-  1 
mains  my  widow,  after  which  said  real  estate  shall  be  equally/ 
divided  among  my  heirs."     We  regard  the  construction  put/ 
upon  the  will  by  the  trial  court  as  correct,  for  it  seems  to  us 
that  the  will  limits  the  estate  of  the  appellant  to  the  term  of 
her  widowhood.     It  is  now  settled  law  that  a  husband  mayi 
by  limitation  restrict  the  estate  of  his  surviving  wife  so  that 
it  shall  terminate  when  she  marries.  Hibbiis  v.  Jack,  97  Ind. 
570  (49  Am.  R.  478);    (7 Harrow  v.  Whitvey,  85  Ind.  140; 
Tate  V.  ilcLain,  74  Ind.  493 ;    Brown  v.  Harmon,  73  Ind. 
412 ;  Stilwell  v.  Kmipper,  69  Ind.  558  (35  Am.  R.  240) ;  Coon 
V.  Bean,  69  Ind.  474;  Hamion  v.  Brown,  58  Ind.  207. 

It  is  contended  by  appellant's  counsel  that  the  word  "  heirs  '* 
controls  the  will  so  far  as  to  carry  to  the  widow  an  estate  in 
fee  upon  the  termination  of  her  widowhood.  We  think  other- 
wise. Our  construction  of  the  will  is  that  the  testator  in- 
tended to  devise  his  wife  the  limited  estate  specifically  de- 
scribed, and  nothing  more.     It  would  be  a  strained  and  un- 
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natural  construction  that  should  make  the  will  class  with  the 
heirs  one  who  is  expressly  and  clearly  designated  as  the 
widoW;  and  to  whom  a  restricted  estate  is  specifically  devised. 
The  word  "heirs'^  may  be,  and  often  is,  controlled  by  the 
words  with  which  it  is  associated,  and  it  is  so  here.  Midge- 
way  V.  Lanpheavy  99  Ind.  251 ;  Shimer  v.  Mann,  99  Ind.  190 
(50  Am.  R.  82) ;  Fountain  Co.,  etc.,  Co.  v.  Beckleheimer,  102 
Ind.  76  (52  Am.  R.  645) ;  Hadlock  y.  Gray,  104  Ind,  596. 

The  question  was  presented  in  all  material  respects  in 
Brown  v.  Harmon,  73  Ind.  412,  as  it  is  here,  and  it  was  there 
held,  as  we  now  hold,  that  a  widow,  to  whom  such  a  limited 
estate  as.that  created  by  the  will  before  us  is  devised,  can  not 
claim  as  an  heir  upon  its  termination. 

The  third  paragraph  of  the  cross  complaint  is  founded  upon 
an  antenuptial  contract  and  a  deed  executed  pursuant  to  it. 
The  appellees,  after  having  unsuccessfully  demurred  to  this 
paragraph,  answered,  and  to  that  answer  a  demurrer  was 
overruled,  and  on  that  ruling  error  is  now  assigned.  Coun- 
sel for  appellant  say :  "  This  paragraph  of  the  cross  complaint 
was  drawn  upon  the  theory  that  the  antenuptial  contract  and 
conveyance  were  valid,  and  that  the  deed  conveyed  a  life- 
ostate  to  the  widow ;  but  upon  more  mature  deliberation  we 
are  of  opinion  that  the  contract  and  deed  were  absolutely 
void."  Upon  this  concession  the  cross  complaint  is  utterly 
had,  for,  unless  the  contract  on  which  it  was  founded  is  valid, 
it  is  entirely  without  foundation.  As  the  appellant's  counsel 
concede  that  the  cross  complaint  is  without  foundation,  it  is 
unnecessary  to  pass  upon  the  sufficiency  of  the  answer,  as  a 
bad  answer  is  good  enough  for  a  bad  cross  complaint. 

Judgment  affirmed. 

Filed  June  3,  1886. 
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No.  12,890. 

Th£  State,  ex  rel.  The  Boaed  of  Commissioners  of 
Allen  County,  v.  Milleb,  Auditor. 

Chakge  of  \ESVE.—Bepeal  <^StatiUe, — So  much  of  the  act  of  March  10th, 
1873  (section  414,  R.  S.  1881),  relating  to  changes  of  venue,  as  applied 
to  criminal  cases,  was  impliedly  repealed  by  sections  1778  and  1779,  R. 
8.  1881. 

Same. — Allowance  to  Counsel  /or  Defence  and  Proweutwn, — lAabUUy  of  Couniy 
in  whieh  Guue  Originated. — The  court  to  which  a  criminal  cause  is  taken 
on  change  of  venue  may,  in  its  discretion,  appoint  counsel  both  to  de- 
fend and  to  assist  in  the  prosecution  of  such  cause,  and  make  allow- 
aucee  therefor  out  of  the  county  treasury,  which,  under  sections  1778 
and  1779,  may  be  collected  from  the  county  in  which  the  cause  orig- 
inated. 

Same.  —  Oonclruivenees  of  Allowances.  —  The  allowances  made  under  such 
sections,  as  to  their  conclusiveness,  stand  upon  the  same  footing  as 
thoee  made  under  the  sections  of  R.  S.  1843,  construed  in  Boards  etc.y  v. 
JSummerfield,  36  Ind.  543. 

From  the  Adams  Circuit  Court. 

W.  H.  Coombsj  R.  C.  Bell  and  S.  L.  Morris,  for  appellant. 
J.  T,  France^  J.  T.  Merryman,  R,  S.  Peterson  and  E.  A. 
Huffman,  for  appellee. 

XiBLACK,  J. — This  was  an  application  by  the  board  of 
commissioners  of  the  county  of  Allen,  iuN  the  name  of  the 
State,  for  a  writ  of  mandate  against  Lewis  C.  Miller,  as  au- 
<litor  of  Adams»  county,  requiring  him  to  issue  his  warrant 
upon  the  treasurer  of  the  latter  county  for  the  alleged  amount 
of  expenses  incurred  and  paid  by  Allen  county  in  two  trials 
of  Frederick  Richards^  upon  an  indictment  for  murder,  on  a 
change  of  venue  from  said  county  of  Adams. 

The  complaint  was  duly  verified  by  affidavit,  and  stated, 
in  general  terms,  that  at  the  May  term,  1884,  of  the  Adams 
Circuit  Court,  Richards  was  indicted  upon  a  charge  of  mur- 
der in  the  first  degree;  that,  on  June  4th,  1884,  the  venue 
of  the  cause  was  changed  to  the  criminal  court  of  Allen 
county,  and  the  defendant  transferred  to  the  jail  of  that 
county  for  safe-keeping;  that,  on  July  24th,  1884,  Richards, 
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on  application  to  said  last  named  court,  was  by  the  court  per- 
mitted to  defend  as  a  poor,  person,  and  two  attorneys  were 
appointed  to  make  such  defence,  and  that  on  motion  of  the 
prosecuting  attorney  the  court  appointed  two  attorneys  to  as- 
sist in  the  prosecution,  said  attorneys  to  be  allowed  and  j^aicl 
such  sums  for  such  services  as  the  court  might  specify ;  that 
at  the  April  term,  1884,  of  said  court,  the  case  was  tried  and 
resulted  in  a  verdict  of  guilty,  with  punishment  of  death, 
affixed,  whicli  verdict  was  afterwards  set  aside  by  the  court 
and  a  new  trial  granted;  that,  on  October  31st,  1884,  by  or- 
der of  the  court  and  pursuant  to  the  provisions  of  the  act  of 
the  General  Assembly,  approved  February  27th,  1883,  abol- 
ishing said  criminal  court,  said  cause  was  transferred  to  the 
Allen  Circuit  Court,  which  thereafter  appointed  attorneys  to 
assist  to  prosecute  and  defend  the  case  on  a  second  trial ;  that 
the  case  was  tried  at  the  February  term,  1885,  of  the  Alien: 
Circuit  Court,  resulting  in  conviction,  and  a  sentence  of  im- 
prisonment for  life;  that  said  last  named  court  duly  audited 
and  allowed  the  expenses  which  had  been  incurred  by  said 
"Allen  county  in  consequence  of  said  change  of  venue  and 
said  trials,  and  a  certified  coi)y  of  the  order  of  the  court  was 
exhibited  and  made  part  of  the  application,  giving  an  item- 
ized statement  and  total  amount ;  that  the  same  had  been 
paid  by  Allen  county ;  that  such  allowance  had  been  duly 
certified  and  presented  to  the  defendant  as  auditor,  who  re- 
fused to  issue  his  warrant  for  such  allowance,  and  an  alter- 
native writ  of  mandate  was  asked  requiring  him  to  do  so,  or 
show  cause  why  he  should  not  so  issue  his  warrant. 

The  alternative  writ  was  ordered  to  issue,  whereujxjn  the 
defendant  appeared  and  demurred  to  the  complaint. 

The  circuit  court  sustained  the  demurrer  thus  filed  to  the 
complaint,  and  the  relator  of  the  plaintiff  declining  to  plead 
further,  final  judgment  was  rendered  for  the  defendant.  Con- 
sequently the  only  question  presented  by  this  appeal  is,  was 
the  demurrer  to  the  complaint  rightly  sustained? 

We  have  no  brief  from  the  appellee,  and  hence  no  argu- 
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ment  against  the  sufficiency  of  the  complaint.  Nor  is  there 
anything  in  the  record  informing  us  as  to  the  precise  ground 
upon  which  the  demurrer  to  the  complaint  .was  sustained ; 
whether  upon  the  ground,  that  Adams  county  is  not  liable 
to  pay  any  part  of  the  amount  demanded,  or  whether  the  ob- 
jection was  only  to  some  of  the  items,  or. parts  of  the  ac- 
count accompanying  the  complaint.  The  fair  inference,  how- 
ever, from  the  argument  submitted  on  belialf  of  the  appellant 
is,  that  the  objection  was  to  the  allowances  made,  to  the  at- 
torneys appointed  to  assist  in  the  prosecution  of  S.iehards,as 
well  as  to  those  assigned  to  the  duty  of  conducting  his  defence, 
upon  the  assumption  that  there  was  at  the  time  no  law.  in 
force  >yhich  authorized  the  Allen  Circuit  Court  to  make  such 
allowances.  The  act  of  March  10th,  1873,  Acts  1873,  p,  221, 
made  a  comprehensive  provision  for  the  allowance  and  pay- 
ment of  all  costs  and  expenses  incurred  by  reason  of  changes 
of  venue,  whether  in  civil  or  criminal  cases,  and  it  was  under 
that  act  that  the  case  of  Gill.w  State,  ex  rei,  72  Ind.  266, 
cited  and  much  relied  on  by  counsel,  was  decided.  The  body 
of  that  act  is  now  known  as  section  414,  R.  S.  1881,  and  has 
been  so  de^ignat^d  and  republished  as  applicable  to  changes 
of  venue  in  civil  cases.  But  whether  the  act  is  still  in  force 
for  any  purpose  is  a  question  not  now  fully  before  us.  On 
that  subject,  see  repealing  section  1291,  R.  S.  1881.  It  is 
sufficient  for  the  present  emergency  to  hold  that  so  much  of 
the  act  as  applied  to  criminal  causes  wa^  superseded,  and 
hence  impliedly  re|H?aled,  by  sections  1778  and  1779  of  the 
present  criminal  code.     These  latter  sections  are  as  follows: 

"S^^ction  1778.  In  all  changes  of  venue  from  the  county, 
the  county  from  which  the  change  was  taken  shall  be  liable 
for  the  exjjenses  and  charges  of  removing,  delivering,  and 
keeping  the  prisoner,  and  the  per  diem  allowance  and  ex- 
penses of  the  jury  trying  the  cause,  and  of  the  whole  panel 
of  jurors  in  attendance  during  the  trial. 

"  Sec.  1779.  AH  costs  and  charges  specified  in  the  last  pre- 
ceding section,  or  coming  justly  and  equitably  within  its. pro- 
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visions^  shall  be  audited  and  allowed  by  the  court  trying  such 
cause ;  but  where  specific  fees  are  allowed  by  law  for  any  duty 
or  service,  no  more  or  other  costs  shall  be  allowed  therefor 
than  could  be  legally  taxed  in  the  court  from  which  such 
change  was  taken/' 

It  is  now  a  well  settled  legal  proposition  that  a  circuit  or 
a  criminal  court,  as  the  case  may  be,  may  assign  counsel  to 
defend  poor  persons  charged  with  crime,  and  may  make  al- 
lowances for  services  performed  under  such  an  assignment  of 
counsel.  WM  v.  Baird,  6  Ind.  13 ;  Board,  etc.,  v.  Wood, 
35  Ind.  70;  Gordon  v.  Board,  etc.,  52  Ind.  322.  It  is,  also, 
settled  that  a  circuit  or  criminal  court  may,  in  its  discretion, 
appoint  an  attorney  to  assist  in  the  prosecution  of  a  criminal 
offence,  and  make  him  an  allowance  therefor  out  of  the 
county  treasury.  Tull  v.  State,  ex  rel.,  99  Ind.  238.  It  fol- 
lows, as  a  necessary  consequence,  that  the  same  powers  are 
devolved  upon  a  court  to  which  a  criminal  cause  is  taken  by 
a  change  of  venue.  This  was  decided  by  the  case  of  Gordon 
V.  Board,  etc.,  tiipra,  and  was  reaflBrmed  by  the  recent  well 
considered  case  of  Board,  etc.,  v.  Courtney,  105  Ind.  311.  The 
reasonable  inference,  therefore,  is,  that  allowances  regularly 
made  to  attorneys,  either  for  prosecuting  or  defending  in  a 
criminal  cause  by  a  circuit  or  criminal  court,  on  a^hange  of 
venue,  come  "justly  and  equitably  within  '*  the  provisions 
of  section  1778,  above  set  out. 

As  to  the  conclusiveness  of  allowances  made  under  the 
provisions  of  sections  1778  and  1779,  in  question,  we  think 
they  ought  to  stand  substantially  u{X)n  the  same  footing  as 
those  made  under  the  two  sections  of  the  Revised  Statutes 
of  1843,  set  forth  and  construed  in  the  case  of  Board,  etc., 
V.  Summerfield,  36  Ind.  543.  Upon  that  point  the  case  of 
Gill  V.  State,  ex  reL,  supra,  to  which  allusion  has  been  made, 
is  not  now  a  precedent  of  binding  authority,  since  it  was 
decided  under  a  law  different  from  the  statutory  provisions 
both  of  1843  and  1881,  and  no  longer  in  force  in  criminal 
oases. 
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Oar  oonelusion  is,  that  the  complaint  stated  facts  safficient 
to  require  the  appellee  to  show  cause^  if  any  he  can^  why  he 
Bhoald  not  issue  his  warrant  upon  the  treasurer  of  his  county 
for  the  amount  claimed  to  be  due  to  the  relator  of  the  ap- 
pellant, and  that  on  that  account  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  complaint.  State,  ex  reh,  v. 
Morris,  103  Ind.  161. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings. 

ZoLLARS,  J.,  expressed  no  opinion  in  the  cause. 

Filed  June  15, 1886. 
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No.  12,530. 

Bi/x)MiNGTON  School  Township  of  Monroe  County  v. 

The  National  School  Furnishing  Company.  '{^   ^ 

146    475 

School  Towkship. — Conlmels  of  Tnutee,— Notice, — In  dealing  with  the 
trustee  of  a  school  township,  all  persons  are  bound  to  take  notice  of  his 
official  and  fiduciary  character,  and  to  know  that  he  can  only  bind  his 
township  by  contracts  which  are  shown  to  be  authorized  by  law.  ^04   103 

8a.me. — School  Supplies. — Complaint  on  Cont)'cwt  for.^ Necessary  Averments. — 
A  complaint  against  a  school  township,  on  a  contract  for  school  sup- 
plies, to  be  good  must  allege  that  6uch  supplies  are  necessary  and  suit- 
able for  the  use  of  the  public  schools  of  the  township,  and  that  they 
have  been  delivered  to  and  accepted  by  such  township. 

From  the  Monroe  Circuit  Court. 

J.  B.  Mulky  and  J.  F.  Pittman,  for  appellant. 
/.  ir.  Buskirk  and  H.  C.  Duncan,  for  appellee. 

HowK,  C.  J. — In  this  case,  the  first  error  of  which  com- 
|iiaint  is  here  made  by  appellant,  the  defendant  below,  is  the 
overruling  of  its  demurrer  to  appellee's  complaint. 

The  complaint  was  in  two  paragraphs.  In  the  first  para- 
graph, the  appellee  alleged  that  it  was  a  duly  organized  cor- 
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poration;  that^  on  May  Sth,  1883^  appellant  entered  into  a 
written  contract  with  appellee^  a  copy  of  which  contfact  was 
filed  with  and  made  part  of  sach  paragraph,  by  which  con- 
tract appellant  purchased  of  appellee  certain  goods  therein 
named  to  the  amount  of  $155;  that  such  goods,  by  the  t^rms 
of  such  contract,  were  to  be  shipped  to  Frank  R.  Woolley, 
who  was  then  the  trustee  of  appellant,  and  such  amount  was 
to  be  paid  immediately,  on  the  receipt  of  such  goods  in  the 
freight  office  in  Bloomington,  Indiana ;  that,  in  pursuance 
of  such  contract,  appellee  shipped  such  goods,  marked  as 
aforesaid,  and  they  were  received  at  such  freight  office  in 
Bloomington;  and  that  appellant  had  wholly  failed  to  pay 
therefor,  though  requested  so  to  do.     Wherefore,  etc. 

In  the  second  paragraph  of  its  complaint,  appellee  sued 
for  the  recovery  of  the  same  alleged  indebtedness,  under  the 
same  written  contract  declared  upon  in  the  first  paragraph. 
There  is  some  difference  in  the  phraseolo^  of  the  paragraphs, 
but  substantially  the  same  facts  were  stated  in  each  of  the 
paragraphs  of  the  complaint.  We  need  not,  therefore,  give 
the  substance  even  of  the  second  paragraph  of  complaint. 

The  written  contract,  whereof  a  copy  was  filed  with  and 
made  part  of  each  paragraph  of  the  complaint,  was  in  the 
words  and  figures  following,  to  wit: 

"  Contract  for  school  suj)plies,  made  this  3d  day  of  May, 
1883,  between  the  school  trustee  of  Bloomington  township, 
Monroe  county,  Indiana,  and  the  National  School  Furnishing 
Company  of  Chicago,  Illinois,  for  the  following  school  sup- 
plies, the  goods  to  be  shipped  by  freight,  marked  *  Mr.  Frank 
R.  WooUey,  freight  office  at  Bloomington,  Monroe  county. 
State  of  Indiana' : 

"  Lunar  Telluric  Globe; 

"  8  C.  S.  Sets  of  Monteith's  Maps,  U.  S.,  Europe,  etc. ; 

"8  Monteith's  Grand  Map  of  World; 

"Bade's  Reading  Case; 

"8  Montcith's  Pictorial  Charts  and  Hand-books; 

"  Blanchard's  Historical  Map ; 
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"  Extra  book  for  Charts,  by  mail  at  once ;    Total,  $156. 

"  Ship  August  1st,  1883. 

"  For  which  the  school  trustee  of  said  township  agrees  to 
pay  to  the  National  School  Furnishing  Company,  the  sum  of 
one  hundred  and  fifty-five  dollars  cash,  on  receipt  of  goods- 
If  paid  in  a  school  order,  the  same  shall  bear  interest  at  the 
rate  of  8  per  cent,  per  annum.^^ 

Appellant  demurred  to  each  paragraph  of  the  complaint^ 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  overruled  the  demurrer 
as  to  both  paragraphs  of  complaint,  and  this  ruling  is  as- 
signed here  as  error. 

We  are  of  opinion  that  each  paragraph  of  appellee's  com- 
plaint was  insufficient,  and  that  the  demurrer  thereto  ought 
to  have  been  sustained.  We  do  not  doubt  that,  under  the 
statutes  in  force  at  the  time,  appellant's  trustee  was  authorized 
to  purchase  for  the  use  of  the  free  common  schools  of  his 
township,  such  school  supplies  and  furniture  as  were  neces- 
sary and  suitable  for  such  schools;  nor  do  we  doubt  his 
power,  under  such  statutes,  when  such  supplies  and  furniture 
had  been  delivered  to  and  accepted  by  his  township,  to  bind 
the  school  corporation  whereof  he  is  trustee,  for  the  payment 
of  the  fair  and  reasonable  price  or  value  thereof.  In  the  ex- 
ecution of  the  written  contract,  which  is  made  the  basis  of 
the  complaint  in  this  case,  appellee  was  affected  with  notice 
of  the  limited  powers  of  api)ellant's  trustee,  under  our  laws. 
Such  trustee  does  not  and  can  not  act  as  the  agent  merely  of 
his  township.  He  is  a  public  officer,  and  his  relations  to  his 
township,  as  the  name  of  his  office  clearly  imports,  are  all  of 
a  fiduciary  nature.  In  dealing  with  such  trustee,  all  persons 
are  bound  to  take  notice  of  his  official  and  fiduciary  char- 
acter, and  to  know  that  he  can  only  bind  his  township  by  his 
contracts,  verbal  or  written,  when  it  appears,  or  is  shown  by 
proper  averment  and  proof,  that  such  contracts  are  author- 
ized by  law.     This  is  the  doctrine  of  our  decisions  upon  the 
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point  under  consideration.  Pine  Olvil  Tp.  v^  Huber,  etc.y  Oo.f 
83  Ind.  121 ;  Axt  v.  Jackson  School  Tp.y  90  Ind.  101 ;  ifcece 
School  Tp,  V.  Dodaon,  98  Ind.  497 ;  Union  School  2J>.  v.  First 
Nat'l  Bank,  102  Ind.  464;  Summers  v.  Board,  etc.,  103  Ind. 
262  (53  Am.  R.  512) ;  Flatter  v.  Board,  etc.,  103  Ind.  360. 

Upon  the  question  we  are  now  considering,  the  case  in 
hand  can  not  well  be  distinguished  from  Reeve  School  I^.  v. 
Dodson,  supra.  In  the  case  cited^  Dodson  sued  Reeve  school 
township  upon  two  promissory  notes,  executed  by  the  trustee 
of  such  township,  and  each  note  recited  that  it  was  given  for 
certain  tellurians,  purchased  for  the  benefit  of  the  schools  of 
such  township.  The  sufficiency  of  Dodson's  complaint  was 
the  only  question  considered  here ;  and  it  was  held  that,  for 
the  want  of  averments  that  the  tellurians  were  necessary  for 
the  schools  and  suitable  for  use  therein,  and  that  they  had 
been  delivered  to  and  accepted  by  the  school  corporation, 
such  complaint  was  bad  on  a  demurrer  thereto  for  the  want  of 
sufficient  facts.  So,  in  the  case  under  consideration,  for  the 
purpose  of  showing  that  appellant's  trustee,  in  the  execution 
of  the  contract  sued  upon,  was  acting  within  the  scope  of  his 
limited  powers,  appellee  ought  to  have  averred,  in  each  par- 
agraph of  its  complaint,  that  the  school  supplies  mentioned 
in  such  contract  were  necessary  and  suitable  supplies  for  the 
use  of  the  public  schools  of  Bloomington  school  township ; 
and,  for  the  purpose  of  showing  that  such  contract  was  a  valid 
and  binding  obligation  of  the  school  corporation  for  the  pay- 
ment of  the  sum  of  money  mentioned  therein,  appellee  ought 
to  have  averred  that  such  supplies  had  been  delivered  to  and 
accepted  by  such  school  township.  For  the  want  of  such 
averments  as  those  indicated,  each  paragraph  of  appellee's 
complaint  was  clearly  bad,  and  the  overruling  of  the  demur- 
rers thereto  was  erroneous. 

This  conclusion  renders  it  unnecessary  for  us  .now  to  con- 
sider or  decide  any  of  the  questions  arising  under  the  other 
errors  of  which  appellant  complains. 
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The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  each 
paragraph  of  complaint,  and  for  further  proceedings  in  ac- 
cordance  with  this  opinion. 

Filed  Jane  16, 1886. 
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The  Falmouth  and  Lewis villb  Turnpike  Company  \l^  s 

v.  Shawhan. 

TuRKPiKE  C!oMPANY.—  WriHtn  Contract. — AssesismerUs  on  Stock, — SUUvU  of 
lAmiiaiions, — Pleading, — Where  one  signs  the  articles  of  association  of  a 
taropike  company,  formed  under  section  3624,  e(  969.,  agreeing  therein  to 
take  and  pay  for  a  certain  amount  of  stock,  it  is  a  written  contract,  the 
statute  entering  into  and  becoming  a  part  of  it,  and  an  answer  of  the  six 
years'  statute  of  limitations,  to  a  complaint  to  recover  an  assessment  on 
the  stock,  is  bad. 

Same. — May  Uw  Line  Abandoned  by  Another  Company. — Repairs. — A  turn- 
pike company,  organized  to  construct  a  road,  may  take  the  line  aban- 
doned by  another  company,  and  to  keep  its  road  in  repair  it  may  calJ 
in  stock  subscriptions. 

Pleading. — Single  Answer  to  Several  Paingraphs  of  ComplainU — Practice.— 
Where  a  single  answer  is  filed  to  two  paragraphs  of  complaint,  it  is  net 
good  on  demurrer  unless  it  is  sufficient  as  to  both. 

From  the  Rush  Circuit  Court. 

J.  Q.  Thomas  and  J".  /.  Spann,  for  appellant. 
G.  H.  Puntenney  and  A.  B.  Irvin,  for  appellee. 

2iOLLARS,  J. — Appellant  was  incorporated  in  1876,  under 
section  3624,  d  seq,,  R.  S.  1881.  The  purpose  of  the  incor- 
poration, as  declared  in  the  articles  of  incorporation,  was  to 
construct  and  maintain  a  gravel  road.  Appellee  was  one  of 
the  incorporators,  and  a  subscriber  to  the  capital  stock.  He 
subscribed  fot  eight  shares  of  $25  each.  There  is  this  stip- 
ulation in  the  articles  of  incorporation : 

'^And  we,  whose  names  and  residences  are  hereto  affixed. 
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each  severally,  promises  for.  himself  to  pay  to  said  company, 
for  the  purpose  herein  set  forth^  the  amount  of  money  set 
opposite  our  respective  names/' 

Certificates  of  stock  to  the  amount  subscribed  were  issued 
and  delivered  to  appellee.  The  road  was  constructed  as  pro- 
vided in  the  articles  of  incorporation.  In  August,  1883,  the 
board  of  directors  made  an  assessment  upon  the  capital  stock, 
and  entered  an  order  upon  the  books  of  the  company  that 
forty  per  cent,  of  the  amount  subscribed  should  be  paid  by 
the  subscribers.  Thirty  days'  notice  of  the  assessment,  and 
of  the  time  and  place  when  and  where  payments  would  be 
required,  was  given  in  a  newspaper  printed  in  the  county. 

These  are  the  facts,  substantially,  as  set  up  in  the  fourth 
paragraph  of  the  complaint.  The  articles  of  incorporation 
were  made  a  part  of  this  paragraph.  The  other  paragraphs, 
except  the  first,  went  out  upon  demurrer.  The  first  is  upon 
an  account. 

To  these  paragraphs,  appellee  filed  an  answer  in  eight  par- 
agraphs. A  demurrer  was  sustained  to  all  of  them,  except 
the  first  and  eighth.  The  first  was  withdrawn.  The  de- 
murrer to  the  eighth  was  overruled,  appellant  excepted,  and 
declining  to  reply,  judgment  was  rendered  against  it. 

The  eighth  answer  sets  up  that  the  cause  of  action  stated 
in  the  first  and  fourth  paragraphs  of  the  complaint  did  not 
accrue  within  six  years  before  the  bringing  of  the  suit.  The 
plea  is  sufiicient  in  form,  and  is  a  good  answer  to  the  first 
paragraph.  But  as  it  was  filed  as  an  answer  to  both  para- 
graphs, it  is  not  sufficient  to  withstand  the  demurrer  unless 
good  as  an  answer  to  each  one  of  them. 

If  the  contract  set  up  in  the  fourth  paragraph  of  the  com- 
plaint is  a  contract  partially  in  writing  and  partially  in  parol, 
the  six  years'  limitation  applies,  and  the  answer  is  sufficient. 
If  that  contract  is  a  contract  wholly  in  writing,  the  six  years' 
limitation  does  not  apply,  and  the  answer  is  not  good.  We 
think  the  contract  is  clearly  a  contract  in  writing.  The  case 
is  readily  distinguishable  from  the  cases  of  Board,  etc.,  v. 
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Shipley,  77  Ind.  553,  High  v.  Board,  etc.,  92  Ind.  580,  and 
Hackleman  v.  Board,  etc,,  94  Ind.  36,  cited  by  appellee.  Here, 
there  are  two  contracting  parties.  Appellee  became  a  party 
to  the  contract  by  signing  the  articles  of  association,  and  thus 
agreeing  in  writing  to  take  and  pay  for  the  stock.  There  is 
nothing  stated  in  the  articles  of  incorporation  as  to  when  the 
payments  shall  be  made  by  him,  but  the  statute  provides  that 
the  board  of  directors  may  require  payments  from  subscribers 
to  the  capital  stock  of  the  sums  subscribed  by  them,  at  such 
times  and  in  such  proportions,  and  on  such  conditions  as  they 
shall  see  fit;  and  that  they  shall  give  notice  of  the  payments 
thus  required,  and  of  the  time  and  place,  when  and  where  to 
be  made,  at  least  thirty  days  previous  to  the  time  when  such 
payments  are  required,  in  a  newspaper  printed  in  the  county, 
^tc.  B.  S.  1881,  section  3636.  This  section  is  not  only  a 
part  of  the  corporate  being  of  appellant,  but  prescribes  a 
rule  of  action  in  the  transaction  of  its  business.  Appellee 
must  be  held  to  have  contracted  with  reference  to  this  sec- 
tion. Not  only  that,  but  it  entered  as  a  silent  factor  into 
■and  became  a  part  of  the  contract  between  him  and  the  cor- 
poration. He  is  as  much  bound  by  it  as  he  would  have  been 
had  its  terms  been  written  out  and  embodied  in  the  written 
contract.  Bryson  v.  McO^eary,  102  Ind.  1,  and  cases  there 
<5ited.  Appellee's  written  contract,  then,  is,  that  he  will  pay 
for  the  stock  in  such  sums,  and  at  such  times,  as  the  board  of 
•directors  may  require,  they  giving  the  proper  notice.  When 
they  make  such  an  order  and  give  such  a  notice,  therefore, 
nothing  is  added  to  the  contract,  nor  are  its  provisions  in  any 
way  changed  or  affected.  The  making  of  the  order  and  the 
giving  of  the  notice  amount  to  nothing  more  than  a  call  or 
demand  for  the  money  which  appellee,  by  his  written  con- 
tract, has  agreed  to  pay  upon  such  call.  The  contract  is 
analogous  to,  and  is  no  more  a  contract  partially  in  writing 
and  partially  in  parol,,  than  is  a  promissory  note  payable  on 
'demand.  Rom  v.  Lafayette,  etc,,  B.  R.  Co.,  6  Ind.  297; 
Vol.  107.- 
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Hmcland  v.  Edmonds,  24  N.  Y.  307 ;  Bell  v.  YateSy  33  Barb. 
627. 

The  action  here  is  upon  the  written  contract.  See  Fox  v. 
AUensmllej  etc.,  T.  P,  Co.y  46  Ind.  31 ;  Darrell  v.  Hilligoss, 
etc.  Gravel  Road  Oo.^  90  Ind.  264.  The  six  years^  limita- 
tion^ of  course^  does  not  apply^  because,  as  to  such  contracts^ 
the  limitation  is  fixed  by  the  statute  at  ten  years.  As  long 
as  an  action  upon  that  contract  is  not  barred  by  the  statute 
of  limitations,  so  long  may  the  assessments  upon  the  capitaP 
stock,  made  by  the  board  of  directors,  be  collected.  See 
Foulka  V.  Falls,  91  Ind.  316. 

It  is  not  necessary  for  us  to  decide  whether  the  statute  will 
begin  to  run  from  the  date  of  the  contract,  or  from  the  date 
cff  the  order  and  notice  by  the  board  of  directors.  We  hold 
that  the  six  years'  limitation  does  not  apply,  and,  therefore^ 
that  the  answer  is  bad  as  an  answer  to  the  fourth  paragraph 
of  the  complaint. 

Upon  the  cross  assignment  of  errors,  it  is  sufficient  to  say, 
that  we  have  examined  the  answers  to  which  a  demurrer  wasr 
sustained,  and  think  that  there  was  no  error  in  sustaining  the 
demurrer  to  them.  We  know  of  no  reason  why  a  turnpike 
company,  organized  to  construct  a  road,  may  not  take  the 
line  of  road  abandoned  by  another  company,  nor  why  it  may 
not  call  in  stock  subscriptions  to  keep  its  road  in  repair. 

The  first  paragraph  of  the  complaint  is  too  uncertain,  but 
the  court  below  sustained  a  motion  to  make  the  bill  of  par- 
ticulars more  certain.     That  order  may  yet  be  enforced. 

Judgment  reversed  with  costs,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  eighth  paragraph  of  ap- 
pellee's answer. 

Filed  March  2, 1886 ;  petition  for  a  rehearing  oyerruled  June  17, 1886. 
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Negligence. —  Bailroad, — ComplaUU  for  Ii^ury  cU  Orossing, —  Wilfulne». — 

ContrUnUory  NegligeTiee, — A  complaint  against  a  railroad  company  to  re-  ioT  M 
cover  damages  for  an  injury  received  at  a  crossing,  and  alleged  to  have 
been  "caused  by  the  recklesR,  negligent  and  wilful  conduct  of  the  de- 
fendant's employees "  in  propelling  a  locomotive  backwards  over  the 
crossing,  the  track  being  hidden  from  view  by  intervening  buildings,  at 
a  dangerous  rate  of  speed,  without  giving  warning  by  bell  or  whistle,  ia 
not  good  as  charging  a  wilful  injury,  and,  there  being  no  averment  neg- 
ativing contributory  negligence,  it  is  bad  on  demurrer. 


From  the  Clinton  Circuit  Court. 

O.  W.  Easley,  O.  W.  Friedley  and  W.  H.  Bussell,  for  ap- 
pellant. 

J.  B.  Sherwoody  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  Bryan  against 
the  railway  company,  to  recover  damages  for  killing  one 
horse  and  injuring  another,  while  both  were  being  driven  in 
a  buggy,  by  the  plaintiff,  across  the  defendant's  track,  at  a 
street  crossing  in  the  northern  part  of  the  city  of  Lafayette. 

The  complaint  was  in  two  paragraphs,  one  of  which  counted 
upon  the  negligence  of  the  defendant^  while  tlie  other  was  to 
recover  for  an  injury  alleged  to  have  been  purposely  or  wil- 
fully committed.  In  the  one  paragraph  suitable  averments^ 
to  the  effect  that  the  plaintiff  exei'ciscd  due  care,  and  was 
without  fault,  are  found.  In  the  other  no  such  averments 
are  contained. 

By  their  general  verdict,  the  jury  found  for  the  plaintiff 
on  the  latter  paragraph,  and  for  the  defendant  on  the  first. 
Judgment  was  rendered  accordingly. 

One  of  the  errors  assigned  is,  that  the  court  erred  in  over- 
ruling a  demurrer  to  that  paragraph  of  the  complaint  upon 
which  the  verdict  and  judgment  against  the  appellant  rest. 

There  being  no  averment  that  the  plaintiff  was  without 
&ult,  an  inference  arises  that  he  may  have  been  guilty  of 
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contributory  negligence^  and^  therefore^  unless  the  complaint, 
by  the  specific  statement  of  facts,  rebuts  this  inference,  or 
charges  that  the  injury  was  purposely  and  wilfully  committed, 
it  states  no  cause  of  action. 

The  charging  part  of  the  paragraph  is  in  these  words : 

"And  that  said  collision  was  caused  by  the  reckless,  negli- 
gent and  wilful  conduct  of  said  employees  and  servants  of 
said  defendant  in  the  management  of  said  locomotive,  in  this, 
to  wit :  That  said  locomotive  was  being  propelled  at  an  ex- 
ceedingly high  and  dangerous  rate  of  speed,  and  was  being 
propelled  backwards,  and  that  the  whistle  on  said  locomo- 
tive was  not  sounded,  and  the  bell  was  not  rung,  to  give 
warning  of  the  approach  of  said  locomotive,  by  the  employees 
and  servants  of  said  defendant  in  charge  of  said  locomotive; 
that  said  crossing  was  made  extra-dangerous  by  the  track 
being  hidden  from  view  for  some  distance  by  intervening 
buildings,  all  of  which  was  well  known  to  said  defendant, 
and  its  servants  and  employees,  as  aforesaid." 

The  general  charge  is,  that  the  collision  was  caused  by  the 
reckless,  negligent  and  wilful  conduct  of  the  defendant's  em- 
ployees and  servants. 

The  specific  acts  of  wilfulness  charged  are,  that  they  pro- 
pelled the  locotnotive  backwards  over  the  crossing,  the  track 
being  hidden  from  view  by  intervening  buildings,  at  a  dan- 
gerous rate  of  speed,  without  giving  warning  by  ringing  the 
bell,  or  sounding  the  whistle. 

That  the  conduct  imputed  to  the  employees  of  the  railway 
company  was  negligent,  can  not  be  doubted,  but  negligence, 
no  matter  how  gross,  can  not  avail  in  an  action  where  it  is 
necessary,  on  account  of  the  plaintiff^s  contributory  negli- 
gence, to  aver  and  prove  that  the  injury  was  inflicted  by  de- 
sign or  with  an  actual  or  constructive  intent.  In  such  a  case, 
it  is  incumbent  on  the  plaintiff  to  aver  and  prove  that  the 
injury  was  intentional,  or  that  the  act  or  omission  which  pro- 
duced  it  was  wilful  and  of  such  a  character  as  that  the  in- 
jury which  followed  must  reasonably  have  been  anticipated 
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as  the  natural  and  probable  consequence  of  the  act.  Where 
one  person  negligently  comes -into  a  situation  of  peril,  be- 
fore another  can  be  held  liable  for  an  injury  to  him,  it  must 
appear  that  the  latter  had  knowledge  of  his  situation  in  time 
to  have  prevented  the  injury.  Or  it  must  appear  that  the 
injurious  act  or  omission  was  by  design,  and  was  such — c^on- 
sidering  time  and  place — as  that  its  nature  and  probable  con- 
sequence would  be  to  produce  serious  hurt  to  some  one.  To 
constitute  a  wilful  injury,  the  act  which  produced  it  must 
have  been  intentional,  or  must  have  been  done  under  such 
circumstances  as  evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained 
of.  It  involves  conduct  which  is  qtutsi  criminal,  Louisville, 
dc,y  Canal  Co.  v.  Murphyy  9  Bush,  522 ;  Louisville,  etc.,  R.  R, 
Co.  v.  Filbemy  6  Bush,  574 ;  Peoria  Bridge  Assort  v.  Loomis, 
20  IlL  235. 

The  facts  averred  fail  to  bring  the  case  within  either  of  the 
foregoing  conditions,  or  to  indicate  an  actual  or  constructive 
intent  on  the  part  of  the  appellant.  It  does  not  appear  that 
its  employees  knew  of  the  presence  of  the  plaintiff  or  his 
team,  nor  is  there  anything  dverred  from  which  it  can  be  in- 
ferred that  the  crossing  and  its  surroundings  were  such  as 
that  the  natural  and  probable  consequence  of  running  an 
engine  over  the  highway  in  the  manner  described,  would  re- 
sult in  an  injury.  The  facts  are  in  no  wise  different  from 
those  involved  in  the  ordinarv  case,  where  a  locomotive  is 
run  over  a  highway  at  a  high  rate  of  speed,  without  giving 
the  statutory  signals.  These  are  merely  acts  of  non-feasance, 
not  of  aggressive  wrong  The  consequences  of  undenied 
contributory  negligence  can  not  be  avoided  in  such  a  case  by 
the  fact  that  the  track  was  "hidden  from  view  for  some  dis- 
tance by  intervening  buildings.'*  That  the  appellant  may 
have  been  grossly  and  culpably  negligent,  may  be  admitted, 
but  until  the  plaintiff  is  willing  to  assert  that  he  was  him- 
self without  fault,  he  is  not,  upon  the  specific  facts  stated  in 
the  paragraph  under  consideration,  entitled  to  maintain  an 
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action.  Louisville,  etc,  R,  W.  Co.  v.  Schmidt,  106  Ind.  73; 
Ivens  V.  Oindnnati,  etc.,  R.  W.  Go.,  103  Ind.  27 ;  Terre  HauLe, 
etc.,  R.  R.  Co.  V.  Graham,  95  Ind.  286  (48  Am.  R.  719); 
JPennsylvania  Go.  v.  Sinclair,  62  Ind.  301  (30  Am.  R.  185) ; 
Indianapolis,  etc.,  R.  R.  Go.  v.  McClareriy  62  Ind.  566; 
Chicago,  etc.,  R.  R.  Go.  v.  Hedges,  105  Ind.  398. 

The  words  "wilful"  and  "  negligent/^  used  in  conjunction, 
have  not  always  been  employed  with  strict  regard  for  ac- 
curacy of  expression.  To  say  that  an  injury  resulted  from 
the  negligent  and  wilful  conduct  of  another,  is  to  affirm  that 
the  same  act  is  the  result  of  two  exactly  opposite  mental  con- 
ditions. It  is  to  affirm  in  one  breath  that  an  act  was  done 
through  inattention,  thoughtlessly,  heedlessly,  and  at  the 
same  time  purposely  and  by  design.  It  seems  to  be  sup- 
posed that  by  coupling  the  words  together,  a  middle  ground 
between  negligence  and  wilfulness,  between  acts  of  non- 
feasance and  misfeasance,  may  be  arrived  at.  It  is  only  neo- 
essary  to  say  that  the  distinction  between  cases  falling  within 
the  one  class  or  the  other,  is  clear  and  well  defined,  and  cases 
in  neither  class  are  aided  by  importing  into  them  attributes 
pertaining  to  the  other.     Beach  Cont.  Neg.  67,  68. 

What  has  been  said  disposes  of  all  other  pertinent  ques- 
tions arising  on  the  instructions,  given  and  refused. 

The  demurrer  to  the  paragraph  of  the  complaint  under 
c^onside ration  should  have  been  sustained.  For  the  error  in 
overruling  it,  the  judgment  is  reversed,  with  costs. 

Filed  Juae  16, 1886. 


No.  13,030. 

Billing??  i\  The  State. 

Criminal  Law. — DecedcnCa  Eatnf^a  Pemnn.—ThQ  estate  of  ji  decedent  is 
a  person  in  legal  contemplation. 

Same. — Forging  Name  of  Deceased  Prrmn.  -One  who  for<re«  the  name  of  a 
deceased  person  to  an  instrument  pnrportinnf  to  ho  a  promissory  note, 
for  the  purpose  of  defrauding  his  estate,  is  guilty  of  the  crime  of  forgery- 
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Same. — Plea  in  Abai^meni. — OmMons. — Omissions  or  defects  in  a  plea  in 
abatement  can  not  be  supplied  or  cured  by  intendment. 

SAUE.—Ttial  WithmU  Plea  Erroneous,— PixuUice. — The  trial  of  a  criminal 
case  without  a  plea  is  erroneous,  but  the  error  must  be  presented  by  a 
motion  for  a  new  trial,  and  not  by  the  assignment  of  errors  in  the  Su- 
preme Court.  •  • 

>>AME. — In/ormalum. — Mistake. — Motion  in  Airest. — Where  the  whole  infor- 
mation, taken  together,  sliows  that  the  charge  of  the  offence  is  preferred 
by  the  prosecuting  attorney,  the  use,  by  mistake,  of  the  word  '^  affiant" 
in  the  body  of  the  indictment  instead  of  the  words  "  prosecuting  attoiv 
ney,"  is  not  a  defect  available  on  motion  in  arrest  of  judgment 
2(iBi.ACK,  J.,  dissents. 

From  the  Daviess  Circuit  Court. 

J.  Bakei*  and  A.  J.  Padgett,  for  appellant. 
F.  T.  Hardy  Attorney  General,  and  W.  B,  Hord,  for  the 
8tate. 

Elliott,  J. — The  information  charges  that  the  appellant 
forged  the  name  of  Louis  C.  Morgan,  deceased,  to  an  instru- 
ment purporting  to  be  a  promissory  note ;  that  the  forgery 
was  committed  afler  his  death,  and  was  committed  for  the 
purpose  of  defrauding  the  estate  of  Louis  C.  Morgan. 
*  The  objection  urged  against  this  information  is,  that  it 
does  not  aver  that  the  forgery  was  committed  with  the  in- 
tent to  defraud  any  person.  The  reason  advanced  in  sup- 
port of  this  proposition  is,  that  the  law  does  not  regard  the 
<'state  of  a  decedent  as  a  person.  This  cont.ention  can  not 
prevail.  The  estate  of  a  decedent  is  a  person  in  legal  con- 
templation. "  The  word  person,"  says  Mr.  Abbott,  "  in  its 
legal  signification,  is  a  generic  term,  and  includes  artificial  as 
well  as  natural  persons."  2  Abbott  Law  Dictionary,  271; 
Douglass  v.  Pacific^  etc.,  Co.,  4  Cal.  304 ;  Planters'^  etc.,  Bankv, 
Andrews,  8  Porter  (Ala.)  404.  It  is  said  in  another  work  that 
*'  Persons  are  of  two  kinds,  natural  and  artificial.  A  nat- 
ural person  is  a  human  being.  Artificial  persons  include  (1) 
a  collection  or  succession  of  natural  persons  forming  a  cor- 
poration ;  (2)  a  collection  of  property  to  which  the  law  at- 
tributes the  capacity  of  having  rights  and  duties.     The  latter 
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class  of  artificial  persons  is  only  recognized  to  a  limited  ex- 
tent in  our  law;  examples  are — the  estate  of  a  bankrupt  or 
deceased  person."  2  Rapalje  &  Lawrence  Law  Dictionary, 
954. 

Our  •own  cases  inferentially  recognize  the  correctness  of 
the  definition  given  by  the  authors  from  whom  we  have 
quoted,  for  they  declare  that  it  is  sufficient  in  pleading  a 
claim  against  a  decedent's  estate  to  designate  the  defendant 
as  the  estate  of  the  deceased  person,  naming  him.  Ginn  w 
CollinSy  43  Ind.  271.  Unless  we  accept  this  definition  as 
correct,  there  would  be  a  failure  of  justice  in  cases  where,  as^ 
here,  the  forgery  is  committed  afler  the  death  of  the  person 
whose  name  is  forged,  and  this  is  a  result  to  be  avoided  if  it 
can  be  done  consistent  with  principle.  We  perceive  no  dif- 
ficulty in  avoiding  such  a  result,  for,  to  our  minds,  it  seems 
reasonable  that  the  estate  of  a  decedent  should  be  regarded 
as  an  artificial  person.  It  is  the  creation  of  law  for  the  pur- 
pose of  enabling  a  disposition  of  the  assets  to  be  properly  made, 
and,  although  natural  persons  as  heirs,  devisees,  or  creditors^ 
have  an  interest  in  the  property,  the  artificial  creature  is  a 
distinct  legal  entity.  The  interest  which  natural  persons, 
have  in  it  is  not  complete  until  there  has  been  a  due  admin- 
istration, and  one  who  forges  the  name  of  the  decedent  to  an 
instrument  purporting  to  be  a  promissory  note,  must  be  re- 
garded as  having  intended  to  defraud  the  estate  of  the  dece- 
dent and  not  the  natural  persons  having  diverse  interests  in 
it,  since  he  can  not  be  presumed  to  have  known  who  those 
persons  were  or  what  was  the  nature  of  their  respective  in- 
terests. The  fraudulent  intent  is  against  the  artificial  per- 
son, the  estate,  and  not  the  natural  persons  who  have  direct 
or  contingent  interests  in  it. 

The  appellant  filed  a  plea  in  abatement,  but  we  deem  it 
only  necessary  to  say  of  this  plea,  that  an  incomplete  sentence- 
leaves  it  in  such  a  condition  as  to  make  it  fatally  defective*. 
It  is  a  familiar  rule  that  omissions  or  defects  in  a  plea  in 
abatement  can  not  be  supplied  or  cured  by  intendment. 
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The  record  shows  that  the  trial  court  sustained  a  demurrer 
to  the  plea,  and  that,  thereupon,  a  jury  was  called  and  sworn 
and  evidence  heard,  but  it  does  not  show  an  arraignment  or 
a  plea.  No  objection  was  made  below  in  any  form  to  the 
failure  of  the  court  to  armign  the  defendant  or  to  require 
him  to  plead  to  the  indictment.  The  question  is  made  for 
the  first  time  by  the  assignment  of  errors  in  this  court.  If 
the  question  liad  been  properly  saved,  it  would  be  our  duty 
to  reverse  the  judgment,  for  in  criminal  cases  there  must  be 
a  plea,  as  a  trial  without  a  plea  is  certainly  erroneous.  Tm- 
dall  \\  State,  71  Ind.  314,  and  cases  cited;  Weaver  v.  State^ 
83  Ind.  289;  Sanders  v.  J^ate,  85  Ind.  318,  see  p.  332  (44 
Am.  R.  29),  On  the  authority  of  Shoffner  v.  State,  93  Ind. 
519,  it  must,  however,  be  held  that  the  question  is  not  prop- 
erly presented.  It  should  have  been  presented,  as  that  case 
declares,  by  a  motion  for  a  new  trial. 

Judgment  affirmed. 

Filed  April  23,  1886. 

« 

On  Petition  for  a  Reheabing. 

Elliott,  J. — In  the  argument  on  the  petition  for  a  rehear- 
ing  it  is  insisted  that  we  did  not  decide  one  of  the  points  made 
by  counsel  as  to  the  suflSciency  of  the  information.  The  ar- 
gument upon  this  point  in  the  original  brief  was  exceedingly 
meagre,  as  counsel  evidently  relied  upon  other  points  for  the 
reversal  of  tfie  judgment.  As  stated  in  the  original  brief  the 
objection  now  under  discussion  was,  that  "  the  prosecuting  at- 
torney nowhere  charges  the  forgery  of  the  note,  by  making  the 
same  or  causing  it  to  be  done/^  and  this  objection  is  discussed 
at  much  length  in  the  brief  on  the  petition.  We  think  it  with- 
out merit.  The  introductory  clause  of  the  information  reads 
thus :  "  Hiram  McCormick,  the  prosecuting  attorney  of  the 
Forty-ninth  Judicial  Circuit,  prosecuting  the  pleas  of  the 
State  of  Indiana,  gives  the  court  to  know  and  be  informed 
that  heretofore,  to  wit,''  etc.  The  conclusion  of  the  infor- 
mation reads  thus:    '^So  'the  «aid  prosecuting  attorney  says 
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that  said  Jesse  Billings  was  then  and  there  guilty  of  forgery.^' 
In  the  body  of  the  information  the  word  ^'afiBanf  is  used 
where  the  words  "  prosecuting  attorney  ^^  should  be  em- 
ployedy  and  on  this  mistake  is  founded  appellant's  argument^ 
but  the  whole  information  taken  together  clearly  and  un- 
mistakably shows  that  the  charge  was  preferred  by  the  proper 
officer.  As  this  appears,  we  can  not  hold  that  there  was  any 
defect  in  the  information  available  on  a  motion  in  arrest  of 
judgment. 

We  do  not  deem  it  necessary  to  again  discuss  the  questions 
considered  by  us  in  our  former  opinion. 

Petition  overruled. 

NiBLACK,  J.,  dissents  from  this  opinion. 

Filed  June  17, 1886. 


No.  12,168, 

Roche  t?.  Mofpitt  et  al. 

MoRTQAOE.— Forcc/osurc— iVsono/ Jttd^mcnt — Pnminory  NoU^-^ChmplainL 
— Exhibit, — Where  a  complaint  to  foreclose  a  mortgage,  and  for  peiBonal 
judgment  on  the  note  secured  by  it,  does  not  set  out  or  exhibit  the  note 
or  a  copy,  it  is  bad  on  demurrer. 

Bame. — Practice, — Where  the  complaint  demands  judgment  for  a  specified 
sum,  and  the  plaintifT  takes  a  personal  judgment  on  the  note  secured 
by  the  mortgage,  he  can  not  claim  on  appeal  that  his  demand  was  for  a 
foreclosure  merely. 

From  the  Huntington  Circuit  Court. 

J,  B.  Kenner,  J.  I.  Dille,  L.  P.  Milligan  and  0.  Whitelockf 
for  appellant. 

-B.  M.  Cobb  and  B.  F.  Ibach,  for  appellees. 

NiBLACK,  C.  J. — This  action,  in  its  original  form,  was 
Himplyand  only  a  proceeding  by  John  Roche  against  Patrick 
W.  Moffitt  and  Ann  R.  Moffitt,  his  wife,  as  mortgagors,  and 
John  Mishler,  Patrick  O'Brien  and  William  Ewing,  as  per- 
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8008  baviDg  some  interest  in  the  mortgaged  lands,  to  foreclose 
a  mortgage  on  certain  real  estate  in  Huntington  county. 

Misbler,  O'Brien  and  Ewing  filed  cross  complaints,  each 
setting  up  and  &ssei*ting  a  separate  interest  in  the  mortgaged 
lands  as  mortgage  creditors  holding  a  lien  thereon.  Upon 
the  proceedings  which  ensued,  the  plaintiff,  Boche,  obtained 
a  decree  of  foreclosure  against  Moffitt  and  wife,  and  Mishler, 
O'Brien  and  Ewing  severally  had  judgment  in  their  favor,  in 
the  nature  of  a  several  decree  of  foreclosure,  upon  their  re- 
s|K3Ctive  cross  complaints.  An  appeal  to  this  court  resulted 
in  a  reversal  of  so  much  of  the  general  decree  entered  in  the 
premises  as  constituted  a  judgment  iu  &vor  of  Mishler, 
O'Brien  and  Ewing  respectively.  Moffitt  v.  Roche,  77  Ind.  48. 
Another  branch  of  some  of  the  matters  involved  in  this  ap- 
peal, was  also  before  this  court  in  the  case  of  Moffitt  v.  Roche, 
76  Ind.  75. 

After  this  cause  was  remanded  to  the  circuit  court,  the 
children  and  heirs  at  law  of  Mishler,  who  had  in  the  mean- 
time died,  as  was  alleged,  intestate  and  without  leaving  any 
unpaid  indebtedness  against  his  estate,  filed  an  amended  and 
substituted  cross  complaint  against  the  plaintiffs,  and  all  their 
co-defendants,  averring  that  they  were  then  the  holders  and 
owners  of  the  note  executed  to  the  said  Mishler  by  Moffitt, 
McCurdy&  Co.,  and  more  particularly  described  in  the  opin- 
ion in  Moffitt  V.  Roche,  77  Ind.  48,  and  praying  judgment  for 
Jl,500,  and  the  foreclosure  of  the  mortgage  given  to  secure  the 
payment  of  that  and  other  notes,  to  which  reference  is  also 
made  in  the  same  opinion.  Like  amended  and  substituted 
cross  complaints  were  severally  filed  by  O'Brien  and  Ewing 
upon  the  notes  held  by  them  respectively.  Several  new  par- 
lies defendants- were  also  made  after  the  cause  was  remanded. 
Demurrers  were  severally  overruled  to  all  the  cross  com- 
plaints, filed  as  above,  and  issues  being  formed  upon  them, 
the  circuit  court  made  a  finding  that  the  cross  complaints 
were  based  upon  the  promissory  notes  respectively  counted 
upon  by  them ;  that  there  was  then  due  and  owing  to  the 
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said  children  and  heirs  at  law  of  Mishler,  upon  the  note  held 
by  them  for  principal,  interest  and  attorney's  fees,  the  sum 
of  $961.27  ;  that  said  children  and  heirs  at  law  were  entitled 
to  a  foreclosure  of  the  mortgage  set  out  in  their  cross  com- 
plaint as  against  the  plaintiffs,  as  well  as  against  all  their  co- 
defendants.  A  judgment  of  recovery  was  thereupon  rendered 
in  favor  of  Mishler's  children  and  heirs,  against  all  the  de- 
fendants to  the  cross  complaint  except  O'Brien  and  Ewing^ 
and  a  decree  of  foreclosure  of  the  mortgage  was  accordingly 
entered.  Like  findings  were  respectively  made,  and  like 
judgments  and  decrees  were  severally  rendered  in  favor  of 
O'Brien  and  Ewing,  excepting  in  each  judgment  of  recovery 
only  the  other  co-cross  complainants. 

Neither  the  note  described,  nor  a  copy  of  it,  was  filed  with 
the  amended  and  substituted  cross  complaint  of  Mishler's 
children  and  heirs,  and  counsel  for  Roche  claim  that  for  that 
cause,  if  for  no  other,  his  demurrer  to  that  cross  complaint 
ought  to  have  been  sustained.  Counsel  upon  the  other  side, 
in  response,  argue  that  the  cross  complaint  in  question  did 
not  really  demand  a  personal  judgment  on  the  note,  but  was 
only,  in  its  legal  effect,  a  complaint  for  the  foreclosure  of  the 
mortgage  executed  to  secure  the  note,  citing  the  cases  of 
Shin  V.  Bosartf  72  Ind.  105,  and  Sperry  v.  Dickinson^  82  Ind* 
132,  as  sustaining  the  position  that,  in  the  case  of  a  demand 
for  a  foreclosure  merely,  neither  the  note,  nor  a  copy  of  it, 
need  be  filed  with  the  complaint. 

We  are  unable  to  place  upon  the  cross  complaint  the  con- 
struction which  counsel  for  the  appellees  thus  seek  to  main- 
tain. As  has  been  seen,  that  pleading  contained  a  general 
demand  for  judgment  for  a  specified  sum  upon  the  facts  al- 
leged by  it,  that  is,  upon  the  indebtedness  evidenced  by  the 
note,  and  that  was  followed  by  a  finding  as  to  the  amount 
due  upon  the  note,  including  attorney's  fees  stipulated  for 
by  it.  Upon  that  finding  counsel  for  the  complainants  in 
the  cross  complaint  took  a  personal  judgment  against  all  the 
remaining  parties  to  the  suit  besides  themselves,  except  two. 
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By  these  proceedings  counsel,  lastly  above  named,  inferen- 
tially  gave  the  9ross  complaint  a  construction  different  from 
that  which  they  now  ask  us  to  place  upon  it — ^a  construction 
from  which  it  is  now  too  late  for  them  to  recede. 

The  demurrer  to  the  cross  complaint  of  Mishler's  children 
and  heirs  ought,  therefore,  to  have  been  sustained,  and  for 
that  reason  the  judgment  entered  upon  that  cross  complaint 
must  be  reversed. 

It  is  neither  practicable  nor  necessary  that  we  shall  enter 
into  a  review  of  all  the  pleadings  upon  which  questions  are 
made,  or  attempted  to  be  made,  at  the  present  hearing.  It 
is  sufficient  for  us  now  to  say  that  enough  was  shown  by  the 
pleadings  in  question  to  indicate  very  clearly  that  the  con- 
troversy which  resulted  in  this  appeal  is  one  in  which  all  the 
panties  interested  in  the  mortgaged  lands  ought  to  be  at  the 
same  time  before  the  court  below,  and  in  which  the  equities, 
as  between  all  such  parties,  ought  to  be  adjusted  in  connec- 
tion with  the  final  decree  of  foreclosure  which  it  may  be  nec- 
essary to  enter  against  any  and  all  of  the  mortgaged  lands. 
For  the  reasons  already  given,  the  personal  judgments  ren- 
dered in  favor  of  O'Brien  and  Ewing  upon  their  respective 
^cross  complaints  were  erroneously  rendered  as  against  all  the 
parties  who  became  defendants  in  such  judgments,  except  the 
surviving  members  of  the  firm  of  Moffitt,  McCurdy  &  Co., 
and,  on  that  account,  those  judgments,  as  they  now  remain 
of  record,  would  stand  in  the  way  of  a  proper  future  and 
final  adjustment  of  the  respective  rights  of  those  interested 
in  or  having  claims  upon  the  mortgaged  lands  in  question. 
Consequently,  those  judgments,  as  well  as  the  decrees  of 
foreclosure  which  were  entered  upon  them,  ought  also  to  be 
reversed.  Works  Ind.  Prac,  sections  417,  418;  2- Jones 
Mortg.,  sections  1283,  1381,  1382,  1435. 

The  respective  judgments  upon  the  cross'complaint»,  herein 
above  named,  are  accordingly  reversed,  with  costs,  one-third 
to  be  taxed  against  Elizabeth  Mishler,  Joseph  Mishler,  Abra- 
ham Mishler,  Jacob  Mishler  and  Mary  Doub,  as  the  chil- 
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dren  and  heirs  at  law  of  John  Mishler,  deceased,  one-third 
against  Patrick  O'Brien,  and  the  remaining  one-third  against 
William  Ewing,  and  the  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
Filed  Dec.  29, 1885 ;  petition  for  a  rehearing  overruled  June  17, 1886.    ' 


No.  13,108. 

Mulreed  v.  The  State. 

Intoxicating  Liquor.— *Sa/c  to  Minor. — Due  Care. — To  relieve  one  from 
the  penalty  provided  by  the  statute  for  selling  intoxicating  liquor  to  a 
minor,  it  is  not  enough  that  t|ie  seller  believed  in  good  faith  from  ap- 
pearances that  the  minor  was  of  legal  age,  but  it  must  also  be  shown 
that  the  former  used  due  care  to  ascertain  his  age. 

8 AUE.Svfficieney  of  Evidenee,— For  evidence  held  sufficient  to  sustain  a 
conviction  for  selling  intoxicating  liquor  to  a  minor,  without  exercising 
proper  caution,  notwithstanding  the  latter  was  apparently  of  l^gal  age» 
see  opinion. 

Criminal  Law. — Jury, — Reading  SUUtUea  While  Considering  VerdieL-^Sem^ 
ble,  that  it  is  not  error,  in  a  criminal  case,  to  permit  the  jury  to  take 
to  their  room  an  annotated  copy  of  the  Revised  Statutes,  and  to  read 
therefrom,  while  deliberating  on  their  verdict,  the  section  of  the  statute 
defining  the  offence  for  which  the  defendant  is  prosecuted,  where  the 
annotations  thereto  consist  merely  of  the  names  of  decided  cases. 

From  the  Delaware  Circuit  Court. 

J.  N,  Templer  and  /.  F.  Sanders,  for  appellant. 
F.  T.  Hord,  Attorney  General,  W.  B,  Hord  and  C.  L. 
Medsher,  Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — In  this  case,  the  appellant  was  indicted, 
tried  and  convicted  for  an  unlawful  sale  of  intoxicating  liquor 
to  a  certain  person,  who  was  then  and  there  under  the  age  of 
twenty-one  years.  From  the  judgment  of  conviction  he  ha» 
appealed  to  this  court,  and  has  here  assigned,  as  errpr,  the 
overruling  of  his  motion  for  a  new  trial. 

A  number  of  causes  for  such  new  trial  were  assigned  by 
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appellant^  in  his  motion  therefor;  and  these  causes  we  will 
consider  and  pass  upon  in  the  same  order  his  counsel  have 
presented  and  discussed  them  in  their  exhaustive  brief  of 
this  case. 

1.  It  is  first  insisted  by  appellant's  counsel,  that  the  ver- 
dict of  the  jury  was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law.  The  indictment  charged  that  appel- 
lant, on  the  11th  day  of  October,  1884,  at  Delaware  county, 
unlawfully  sold  to  one  George  Ross,  who  was  then  and  there 
a  person  under  the  age  of  twenty-one  years,  one  gill  of  in- 
toxicating liquor,  to  wit,  beer,  at  and  for  the  price  of  five 
cents.  The  cause  was  tried  on  April  23d,  1885,  and  only 
two  witnesses  testified  on  the  trial,  namely,  George  Ross,  to 
whom  the  unlawful  sale  w&s  made  as  charged,  ^nd  the  appel- 
lant. There  is  no  conflict  in  the  evidence,  as  it  appears  in 
the  record.  It  is  conclusively  shown  by  the  testimony  of 
both  witnesses,  that,  about  the  time  charged  in  the  indict-  L 
ment,  appellant  sold  George  Ross  a  glass  of  beer  for  the  price  \ 
of  five  cents;  and  Ross  testified  that  he  "was  nineteen  year& 
old  at  that  time,  and  under  twenty-one  years  old.''  In  sec- 
tion 2094,  R.  8.  1881,  it  is  provided  as  follows:  "  Whoever, 
directly  or  indirectly,  sells,  barters,  or  gives  away  any  spirit- 
uous, vinous,  malt,  or  other  intoxicating  liquors  to  any  per- 
son under  the  age  of  twenty-one  years,  shall  be  fined  in  any 
sum  not  more  than  one  hundred  dollars,  nor  less  than  twenty 
dollars." 

It  is  apparent  from  what  we  have  said,  that  the  evidence 
in  the  record  of  this  cause,  without  conflict  therein,  makes  a 
case  against  the  appellant  fairly  within  the  letter  of  our  stat- 
ute. It  is  claimed,  however,  by  appellant's  counsel,  that  the 
verdict  is  not  sustained  by  the  evidence,  because,  they  say,  it 
*  is  shown  thereby  that  appellant  made  the  sale  to  George  Ross, 
as  charged  in  the  indictment,  in  the  honest  and  reasonable 
belief  that  Ross  was  of  the  full  and  lawful  age  of  twenty- 
one  years,  at  the  time  of  such  sale.  If  the  evidence  fairly  \ 
showed^  without  conflict,  that  appellant  made  such  sale  to 
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George  Boss,  after  exercising  proper  caution,  in  the  reaaon- 
able  and  honest  belief  that  Soss,  at  the  time  of  such  sale, 
was  of  full  and  lawful  age,  then  the  verdict  would  not  be 
sustained  by  the  evidence,  and,  for  this  cause,  it  would  have 
been  error  to  have  overruled  the  motion  for  a  new  trial. 

(This  would  be  so,  because,  in  such  case,  there  could  be  no 
criminal  intent  on  the  part  of  appellant,  and,  in  the  absence 
of  such  intent,  there  could  be  no  criminal  violation  of  our 
statute  making  the  sale  of  intoxicating  liquor  to  a  minor  a 
public  offence.  This  is  settled  by  our  decisions.  Ooetz  v. 
State,  41  Ind.  162;  Payne  v.  State,  74  Ind.  203;  Hunter  v. 
State,  101  Ind.  241 ;  Kreamer  v.  ikaie,  106  Ind.  192. 

In  the  case  in  hand,  it  was  shown  by  the  evidence  that  at 
the  time  of  the  sale  charged  in  the  indictment,  George  Ross 
was  five  feet  ten  inches  in  height,  weighed  one  hundred  and 
sixty-five  pounds,  and  had  a  heavy  beard  and  a  man's  voice. 
Appellant  testified  about  Boss  as  follows:  '^I  thought  from 
his  appearance  and  size,  the  beard  on  his  face,  his  voice  and 
his  general  appearance  and  manner,  that  he  was  more  than 
twenty-one  years  old;  and  so  believing  in  good  faith,  I 
didn't  ask  him  his  age,  but  drew  the  glass  of  beer  and  gave 
it  to  him,  and  he  drank  it  and  paid  me  five  cents  for  it,  and 
left.  I  had  no  doubt  of  his  age  being  over  twenty-one  years ; 
he  looked  like  it  and  acted  like  it." 

Notwithstanding  this  strong  showing  in  favor  of  appellant, 
on  the  point  we  are  now  considering,  we  are  of  opinion  that 
the  jury  were  fully  authorized,  by  appellant's  own  testimony, 
to  determine  such  point  against  him.  On  his  cross-examina- 
tion, appellant  testified  as  follows:  '^  I  have  known  the  wit- 
ness, George  Boss,  when  I  would  see  him,  for  ten  or  a  dozen 
years;  have  not  been  much  with  him  during  that  time.  I 
did  some  ditching  for  his  father,  ten  or  a  dozen  years  ago,  * 
and  saw  the  witness  then  at  his  home.  He  was  then  a  lad, 
seemingly  about  ten  or  twelve  years  old."  In  this  testimony, 
appellant  was  speaking  of  and  concerning  ftcts,  and  was  not 
expreaeing  his  belief  merely,  as  a  part  of  his  defence.  As  agaiMt 
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himself,  the  jury  were  justified  in  saying  that,  by  his  testi- 
mony, he  admitted  that  he  knew  the  witness,  George  Boss, 
ten  years  ago,  and  he  was  then  a  lad  ten  years  of  age,  which 
would  make  him  only  twenty  years  old  at  the  time  of  the 
trial  of  this  cause,  or  only  nineteen  years  of  age  at  the  time 
of  the  sale  charged  in  the  indictment.  With  this  testimony 
-of  appellant  before  the  jury,  we  can  not  say  they  were  not 
justified  in  finding,  as  they  must  have  done  under  the  in- 
structions of  the  court-,  that  appellant  did  not  make  the  sale, 
•charged  in  the  indictment,  after  exercising  proper  caution,  in 
the  reasonable  and  honest  belief  that  George  Boss,  at  the 
time  of  such  sale,  was  of  full  and  lawful  age.  We  can  not 
'disturb  the  verdict  on  the  evidence. 

2.  Appellant's  counsel  next  insist,  in  argument,  that  the 
trial  court  erred  in  modifying  three  written  instructions,  re- 
-qnested  by  appellant,  and  in  giving  the  jury  such  instruc- 
tions so  modified,  and  in  refusing  to  give  the  jury  the  in- 
structions asked  for,  without  such  modification  thereof. 

These  instructions,  as  modified  by  the  court  and  given, 
-were  substantially  as  follows : 

"  1,  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant, when  be  sold  thie  beer  in  question,  after  exercising  dur 
<4xre  to  ascertain  his  age,  had  good  reason  to  believe,  and,  in 
^od  &ith,  did  believe,  George  Boss  to  be  then  21  years  old 
or  over,  they  should  find  the  defendant  not  guilty. 

''  2.  One  important  question  in  the  case  is,  whether  the  de- 
fendant was  acting  in  good  faith  in  supposing  George  Boss, 
the  purchaser,  to  have  been  21  years  old  or  over,  at  the  time 
he  sold  him  the  beer.  A  sale  of  intoxicating  liquor  to  a 
minor,  under  the  belief,  entertained  in  good  faith,  after  exer- 
tisiny  dtie  care  to  ascertain  his  age,  that  he  was  21  years  old 
or  over,  at  the  time  of  the  sale,  is  not  a  violation  of  the  law. 

"  3.  If  the  jury  believe  from  the  evidence  that  the  defend- 
.ant  sold  the  beer  in  question  under  the  belief,  entertained  in 
good  faith,  ctfler  having  used  due  care  to  ascertain  his  age,  that 
Vol.  107.— 5 
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Greorge  Ro&s,  the  purchaser,  was  21  years  old  or  over,  they 
should  acquit  the  defendant." 

In  each  of  these  three  instructions  we  have  italicized  the 
court's  modification  thereof.  It  will  be  seen  that  by  such! 
modification  the  court  instructed  the  jury  that  the  defendant^ 
in  such  a  case  as  this,  could  not  escape  the  ])uni.shment  pre- 
scribed by  law  for  the  unlawful  sale  of  intoxicating  liquor  to 
a  minor,  upon  his  bona  fide  belief  that  such  minor  was  of 
lawful  age,  based  solely  upon  appearances,  but  it  must  also 
be  shown  that  he  hacl  used  due  care  to  ascertain  tlie  minor's 
age.  This  is  in  substantial  harmony,  we  think,  with  our  de- 
cisions upon  the  question  under  consideration.  Thus,  in 
Goeiz  V.  State,  supra,  the  court  said :  "A  sale  of  intoxicating 
liquor  to  a  minor  under  the  belief,  entertained  in  good  faith ^ 

/  that  he  was  an  adult,  is  not  within  the  statute.  But  the  bur- 
den of  proof  on  this  subject  is  on  the  defendant ;  and  to  make 
out  this  defence,  such  facts  must  be  shown  as  will  justify  the 

'  inference  of  such  bona  fide  belief."  So,  in  Kreainer  v.  State ^ 
supra,  where  the  defendant  made  a  sale  to  a  minor,  "after 
exercising  proper  caution,  in  the  reasonable  and  honest  be- 
lief that  he  was,  at  the  time  of  such  sale,  of  full  and  lawful 
age,"  it  was  held  by  the  court  that  there  was  no  criminal 

•  violation  of  our  statute,  which  makes  the  sale  of  intoxicat- 
ing liquor  to  a  minor  a  public  offence.  We  conclude,  there- 
fore, that  the  court  did  not  err  in  modifying  the*  instructions 
requested  by  apix?llant,  nor  in  giving  the  jury  the  instruc- 
tions as  modified,  nor  in  refusing  to  give  the  jury  the  instruc- 
tions asked  for  without  modification. 

3.  Finally,  it  is  claimed  the  court  erred  in  permitting  the 
jury  to  take  to  their  room,  and  to  consider,  while  deliberat- 
ing on  their  verdict,  an  annotated  copy  of  the  Revised  Stat- 
utes of  1881.  The  record  before  us  fails  to  show,  however^ 
that  appellant  either  objected  or  excepted  at  the  time  to  the 
action  of  the  trial  court,  of  which  his  counsel  now  here  com- 
plain as  erroneous.  The  question,  therefore,  is  not  properly 
presented  for  our  decision.     If  it  were  so  presented^  it  would 
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seem  to  us  that  as  the  jury  are  authorized  by  our  fundamental 
law,  in  all  criminal  cases  whatever^  to  determine  the  law  as 
well  as  the  facts,  it  could  hardly  be  regarded  as  an  available 
or  reversible  error,  if  any  error  at  all,  for  the  trial  court  to 
permit  the  jury,  in  any  criminal  cause,  to  read  in  their  re- 
tirement the  statute  defining  the  offence  for  which  the  defend- 
ant is  prosecuted  in  such  case.  The  "annotations"  com- 
plained of  are  merely  references  to  decided  cases,  and  could 
afford  the  jury  no  possible  information,  and  could  do  the  de- 
fendant no  possible  harm  in  the  absence  of  the  books  re- 
ferred to. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jane  15, 1886. 


No.  12,222.  jSjS 

Cook  r.  Chambers,  Administrator. 

Decedents'  Estates.  —  Fraudulent  Conveyance. — StaitUe  of  JUmUations. — 
Pleading. — A  complaint  by  an  administrator  to  set  aside  a  fraudalent 
oonvejance  made  by  his  intestate,  which  shows  on  its  face  that  at  the 
time  it  was  filed  the  latter  had  been  dead  more  than  five  years,  is  bad 
on  demurrer.    Section  2334,  B.  S.  1881. 

From  the  Knox  Circuit  Court. 

6.  O.  Reily  and  W.  C.  Niblaeh,  for  appellant. 
W.  H,  De  Wolf  and  8.  N.  Chambers,  for  appellee. 

Mitchell,  J. — The  purpose  of  this  action  was  to  set  aside 
a  conveyance  of  lands,  alleged  to  have  been  fraudulently  made 
by  Matilda  A.  Daniels  to  the  appellant,  Eliza  M.  Cook. 

It  appears  from  the  complaint  that  Mrs.  Daniels  died  in- 
testate on  the  3d  day  of  February,  1877,  and  that,  on  the 
19th  day  of  the  same  month,  Smiley  N.  Chambers  was  ap- 
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pointed  administrator  of  her  estate.  Ajs  such  administrator 
he  commenced  this  suit  on  the  26th  day  of  May,  1882.  Thujg 
it  appears  that  an  administrator,  more  than  five  years  after  the 
death  of  his  intestate,  commenced  a  proceeding  to  avoid  an 
alleged  fraudulent  conveyance  made  in  the  lifetime  of  bis 
decedent. 

An  administrator,  for  the  purpose  of  making  assets  with 
which  to  pay  liabilities  of  an  estate  in  process  of  settlement, 
is  authorized  to  sell  any  lands  fraudulently  conveyed  by  his 
intestate,  whenever  the  personal  property  is  insufficient  for 
the  payment  of  the  debts  of  the  estate.  Before  procuring 
the  order  to  sell,  he  may  maintain  an  action  to  avoid  the 
fraudulent  conveyance.  Low  v.  Mihahy  11  Ind.  227.  He 
can  not,  however,  maintain  a  proceeding  to  sell  lands  so  con- 
veyed unless  the  proceeding  is  instituted  within  five  years 
after  the  death  of  his  intestate.  Section  2334,  R.  S.  1881 ; 
Cox  V.  Hunter,  79  Ind.  590 ;  Buahnell  v.  Bushnell,  88  Ind. 
403. 

As  he  can  only  have  the  deed  avoided  preliminary  to  the 
institution  of  a  proceeding  to  sell,  in  order  to  make  assets  to 
pay  debts,  it  is  manifest,  if  the  preliminary  step  is  delay.ed 
until  after  the  right  to  institute  a  proceeding  to  sell  is  barred 
by  the  statute,  the  right  to  maintain  proceedings  to  avoid  the 
deed  is  also  barred.  Why  should  an  administrator,  whose 
right  to  avoid  a  deed  of  his  intestate  depends  solely  upon  the 
fact  that  the  land  conveyed  is  required  to  make  assets  to  pay 
debts,  be  permitted  to  avoid  the  deed,  aft;er  his  right  to  in- 
stitute proceedings  to  convert  the  land  into  assets  has  been 
barred? 

The  administrator's  right  is  purely  statutory.  The  statute 
requires  that  it  should  be  exercised  within  five  years  after  the 
death  of  the  intestate.  Aft;er  five  years  no  such  right  exists 
so  far  as  the  administrator  is  concerned.  A  complaint  to 
avoid  such  conveyance  must  show  that  the  right  to  sell  con- 
tinues to  exist.     Bruker  v.  Kebey,  72  Ind.  51.     What  the 
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/ights  of  creditors  may  be  in  this  connection  we  need  not 
now  consider.     BoUorff  v.  Covert,  90  Ind.  508. 

Where  a  right  which  is  not  of  common  law  origin  is  given 
by  a  statute  which  prescribes  the  time  within  which  proceed- 
ings to  enforce  the  right  thus  conferred  must  be  commenced, 
a  complaint  to  enforce  such  right,  which  shows  on  its  face 
that  the  time  limited  has  expired,  is  insufficient  on  demurrer. 
Leard  v.  Leard,  30  Ind.  171. 

Where  a  statute  of  limitations  merely  bars  a  remedy,  which  . 
exists  independent  of  the  statute,  it  must  as  a  rule  be  pleaded. 
Where,  however,  it  cuts  off  a  right  created  by  the  same  stat- 
ute, it  may  be  made  available  by  demurrer. 

In  a  case  like  this,  where  the  right  of  action  is  conferred 
by  a  statute,  which  subjects  the  right  to  a  condition  requiring 
it  to  be  exercised  within  five  years,  it  should  appear  by  an 
apt  averment  in  the  complaint  that  the  death  of  the  intestate 
had  occurred  within  a  period  of  five  years  next  before  the 
institution  of  the  proceedings.     Cox  v.  Hunter,  supra. 

The  court  overruled  a  demurrer  to  the  amended  complaint. 
This  complaint  showed  on  its  face  that  it  was  filed  in  the  Oc- 
tober term,  1877,  of  the  Knox  Circuit  Court.  It  contained 
no  averment  that  proceedings  to  sell  the  lands  had  been  in- 
stituted within  five  years  from  the  death  of  the  intestate, 
which  appeared  to  have  occurred  February  3d,  1877.  It  was, 
therefore,  error  to  overrule  the  demurrer  to  the  complaint. 

Judgment  reversed,  with  costs. 

Filed  June  18,  1886. 
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Zexor  v.  Johnson  et  al. 

Ihstructions  to  Jury. — Ekndenee. — Oral  Admimions, — An  instruction  that 
.ipal  admissions  of  a  partj  should  be  received  with  great  caution,  because 
1  witness  may  not  have  correctly  understood  them,  or  may  not  have  cor- 
rectly recollected  and  repeated  them,  is  erroneous. 
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Sa ME.— Oww^rtiction  of  Written  GontraeU. — The  court  mast  construe  all  writ- 
ten contracts,  and  not  leave  the  question  of  construction  to  the  jury,  ex- 
cept in  cases  where  parol  eyidence  is  necessary  to  make  a  contract 
intelligible. 

Same. — Misiahe, --It  is  only  a  mutual  mistake  of  fact,  and  not  a  mistake 
of  law,  that  will  avoid  a  contract,  and  it  is  error  to  instruct  the  jury  in 
general  terms  that  a  mistake  will  have  that  effect. 

From  the  Harrison  Circuit  Court. 

G.  W.  Denbo,  W.  N.  Traeewdl  and  jB.  J.  Tracewell,  for  ap- 
pellant. 

(?.  W.  Selfy  for  appellees. 

• 

Elliott,  J. — The  controversy  in  this  case  is  as  to  the 
ownership  of  personal  property,  and  there  is  much  conflict 
in  the  evidence.  . 

The  appellant  complains  of  the  instructions  of  the  court, 
and  as  we  think  with  just  reason,  for  there  is  much  confusion 
and  material  error  in  them  as  they  appear  in  the  record. 

The  instructions  on  the  subject  of  verbal  admissions  are  in 
direct  conflict  with  the  rule  declared  by  our  decisions.  An 
instruction  that  oral  admissions  of  a  party  should  be  re- 
ceived with  great  caution,  because  a  witness  may  not  have 
correctly  understood  them,  or  may  not  have  correctly  recol- 
lected and  repeated  them,  is  erroneous.  Morris  v.  State,  ex  reL, 
101  Ind.  560;  Newman  v.  Hazelrigg,  96  Ind.  73;  Finch  v. 
Bergim,  89  Ind.  360;  Davis  v.  Hardy,  76  Ind.  272;  Garfield 
V.  S(a(e,  74  Ind.  60. 

It  is  error  for  the  court  to  submit  the  construction  of  a 
written  instrument  to  the  jury,  except  in  cases  where  the  in- 
strument is  so  ambiguous  that  the  court  can  not  give  the  in- 
strument a  reasonable  construction.  The  court  must  construe 
all  written  contracts,  and  not  leave  the  question  of  construc- 
tion to  the  jury,  except  in  a  case  where  parol  evidence  is 
necessary  to  make  the  contract  intelligible.  This  rule  was 
violated  by  the  court  in  this  instance,  for  it  was  the  duty  of 
the  court  to  inform  the  jury  of  the  meaning  of  the  written 
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instrument  given  in  evidence^  and  not  to  leave  that  matter, 
as  was  done,  to  the  judgment  of  the  jury. 

There  was  some  question  as  to  whether  the  instrument  had 
been  altered  by  the  appellant,  and  this,  as  a  question  of  fact, 
ought  to  have  been  submitted  to  the  jury  under  proper  in- 
structions, but  it  was  error  to  leave  the  construction  and 
effect  of  the  contract  to  the  jury. 

It  was  also  error  to  charge  the  jury  in  general  terms,  that, 
if  there  was  a  mistake  in  the  written  instrument,  it  was  with- 
out effect.  The  court  should  have  instructed  the  jury  that 
it  is  only  a  mutual  mistake  of  fact  that  .will  avoid  a  contract. 
Mistakes  of  law  can  not  have  that  effect. 

We  do  not  deem  it  necessary  to  notice  the  other  errors  in 
the  instructions,  as  the  case  must  be  again  tried. 

Judgment  reversed,  with  instructions  to  grant  a  n^w  trial 
to  the  appellant. 


I  Filed  June  18,  1886. 
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No.  13,011. 

Wagner  r.  The  State. 

Crdcikai*  Law. — Supreme  CourL— Conflicting  Evidence.— %K  judgment  will 
not  be  reversed  on  the  evidence  when  it  is  conflicting. 

Bams. — Posgegnon  of  Stolen  Property. — Pirsumptum.—Previotis  Oood  Character. 
— Proof  of  previous  good  character  is  not  sufficient  to  rebut  the  pre- 
sumption of  guilt  which  possession  of  stolen  property  raises. 

From  the  Porter  Circuit  Court. 

jjf.  Nye,  L.  A.  Cole,  D.  J,  Wile  and  F.  E.  Osbom,  for  ap- 
pellant. 

F.   T.  Hordy  Attorney  General,  W.  B,  Hord,  and  E,  7). 

Crumpacker,  Prosecuting  Attorney,  for  the  State. 

NiBi^ACK,  J.— This  was  a  prosecution  against  Lawrence 
Wagner  for  grand  larceny,  based  upon  an  affidavit  made  b,v^ 
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the  prosecuting  witness  and  an  information  filed  by  the  pros- 
ccuting  attorney. 

The  property  charged  to  have  been  stolen  was  a  horse^  of 
the  estimated  value  of  one  hundred  dollars^  belonging  to 
John  Nelson  and  Charles  P.  Nelson. 

The  cause  was,  by  agreement,  tried  by  the  court  without 
a  jury.  The  defendant  was  found  guilty  as  charged,  and,  in 
addition  to  the  assessment  of  a  fine  against  him,  he  was  ad- 
judged to  be  imprisoned  in  the  State's  prison  for  the  term  of 
two  years,  and  to  be  disfranchised  for  a  definite  period  of 
time. 

The  only  question  here  is  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  circuit  court. 

John  Nelson,  the  prosecuting  witness,  testified  that  the 
horse  belonged  to  him  and  Charles  P.  Nelson,  and  was,  with 
a  bridle,  taken  from  his  stable  in  Porter,  county  during  the 
night  succeeding  the  1st  day  of  January,  1886.  Herman 
Stibbc  and  John  Pike,  respectively,  testified  that  they  were 
out  hunting  the  next  morning,  that  is  to  say,  on  the  morning 
of  the  2d  day  of  January,  1886,  and  found  the  horse  tied  to 
a  tree  in  the  woods  in  Porter  county,  about  three  miles  west 
of  Michigan  City,  and  several  miles  from  where  it  was  taken^ 
where  the  undergrowth  was  thick ;  that  a  sack  was  lying  on 
the  ground  near  by  containing  horse  feed  and  marked  ^^  Loran» 
Wagner  " ;  that  there  was  also  a  fire  near  by  at  which  some 
cooking  seemed  to  have  been  done ;  that  as  they  approached 
the  horse  they  saw  the  defendant  walking  rapidly  away  from 
the  opposite  side.  Stibbe  claimed  to  have  been  acquainted 
with  the  defendant  for  several  years  previously,  and  that  he 
recognized  him  when  he  thus  saw  him  walking  away.  Pike 
had  no  previous  acquaintance  with  the  defendant,  but  identi- 
fied him  at  the  trial  as  the  person  he  saw  hastening  away  from 
the  horse  at  the  time  referred  to.  An  hour  or  two  later,  the 
marshal  of  Michigan  City  finding  the  horse  apparently  aban- 
doned, and  still  hitched  in  the  woods,  took  charge  of  it,  and 
on  the  following  day  caused  it  to  be  returned  to  its  owner.  la 
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short,  the  evidence  for  the  State  made  a  well  defiDod  prima 
facie  case  of  grand  larceny  against  the  defendant. 

On  behalf  of  the  defendant  several  witnesses,  more  or  less 
acquainted  in  the  neighborhood  in  which  he  had  lived,  testi- 
fied to  his  previous  good  character,  and  other  witnesses 
claimed  very  positively  to  have  been  with  him,  or  to  have 
seen  him,  as  late  as  midnight  on  the  night  during  which  the 
horse  was  stolen,  and  again  next  morning  at  his  house,  in 
Laportc  county,  fourteen  miles  from  whore  the  horse  was 
found  in  the  woods.  Still  other  witnesses  claimed  to  have 
jKXK>mpanied  him  during  the  forenoon  of  the  2d  day  of  Jan- 
uary, 1886,  to  the  city  of  Laporte,  where  still  others  insisted 
he  remained  until  the  next  day.  As  a  witness  in  his  own  be- 
half, the  defendant  denied  having  been  away  from  his  own 
house  during  the  night  on  which  the  horse  was  alleged  to 
have  been  taken,  or  during  the  next  morning  until  he  started 
to  Laporte,  and  hence  all  connection  with  the  taking,  or  at- 
tempted concealment,  of  the  horse. 

Conceding,  therefore,  the  truth  of  all  that  was  sworn  to 
on  the  subject,  proof  of  an  alibi  on  the  part  of  the  defend- 
ant was  complete. 

The  case  presented  is  in  consequence  one  resting  upon  ir- 
reconcilably conflicting  evidence,  and  is,  for  that  reason,  a  case 
in  which  the  judgment  can  not  be  reversed  upon  the  evidence. 
Counsel,  arguing  in  support  of  this  appeal,  concede  that  the 
possession  of  recently  stolen  property  raises  a  presumption 
against  the  person  so  found  in  possession  of  such  property,  to 
the  extent  of  requiring  him  to  give  at  least  a  reasonable  ac- 
count of  the  manner  in  which  he  came  into  such  possession, 
but  insist  that  proof  of  previous  good  character  is  sufficient 
to  rebut  the  presumption  of  guilt  thus  raised,  and  that,  under 
that  rule  of  evidence,  the  defendant  became  entitled  to  an 
acquittal  in  this  case,  citing  Clackner  v.  State,  33  Ind.  412, 
in  support  of  their  position. 

Whatever  the  case  thus  cited  may  be  construed  as  really 
deciding,  we  regard  the  doctrine  contended  for  as  above  as 
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against  the  great  weight  of  authority.  Proof  of  previous 
good  character  is  admissible  in  this  State  on  behalf  of  the 
defendant  in  all  criminal  prosecutions,  as  tending  to  have,  or 
as  likely  to  have,  at  least  a  mitigating  influence  in  some  re- 
spect favorable  to  the  defendant,  but  the  value  of  such  proof, 
and  especially  its  relative  value,  must  always  depend  upon 
the  circumstances  of  each  particular  case.  Such  proof  may, 
in  some  cases,  create  a  doubt  in  favor  of  the  defendant  where 
the  circumstances  in  other  respects  tend  to  establish  his  guilt, 
but  as  to  when  such  proof  ought  to  be  accepted  as  creating 
such  a  doubt,  no  definite  rule  can  be  stated.  1  Taylor  Evt; 
section  326 ;  Whart.  Crim.  Ev.,  sections  60,  67 ;  Kistler  v. 
Slate,  64  Ind.  400;  RoUiriB  v.  State,  62  Ind.  46  ;  McQueen  v. 
State,  82  Ind.  72, 

In  the  cause  in  hearing,  the  defendant  did  not  admit  his 
possession  of  the  stolen  property,  and  hence  offered  nothing 
in  explanation  of  such  a  possession.  If  in  &ct  he  had  pos- 
session of  the  horse  in  the  woods  as  claimed  by  Stibbe  and 
Pike,  his  hastening  away  and  abandonment  of  the  possession 
of  the  animal  were,  under  the  circumstances,  seemingly  in- 
consistent with  an  honest  possession,  and  with  previous  good 
character.  The  theory  of  his  defence  was  that  as  to  him  the 
case  w^as  one  of  mistaken  identity,  and  in  support  of  that 
theory  evidence  tending  to  prove  an  alibi  was  introduced. 
The  proof  of  previous  good  character  relied  upon  by  coun- 
sel was  not,  consequently,  in  legal  contemplation,  admitted 
to  rebut  the  presumption  arising  from  the  possession  of  the 
stolen  property,  but  was  rather  to  strengthen  the  evidence 
tending  to  prove  an  alibi,  and  in  this  way  to  increase  the 
probabilities  that  the  case  was  one  of  mistaken  identity. 

Unsatisfactory  as  the  case  may  be  in  some  of  its  features, 
and  as  all  cases  resting  upon  irreconcilably  conflicting  evi- 
<lence  upon  a  vital  point  must  be  to  an  appellate  court,  no 
sufficient  reason  has  been  shown  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed  with  costs. 

Filed  June  18,  188(). 
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No.  9889. 

The  City  of  Fort  Wayne  v.  Coombs  "et  al. 

HuNiciPAL  CoRPOBATioN. — Defective  Sewet^ — Contributory  Netjligence, — Com. 
Diaapproved, — In  actions  against  municipal  corporations  for  injuries  re- 
sulting from  the  negligent  construction  or  muintenance  of  sewers,  the 
plaintiff  must  show  that  he  was  free  from  contributory  negligence.  Roll 
y.  diy  (^ IndmnapdUj  o2  Ind.  547,  disapproved. 

Same. —  Die  (^  Ordinary  Careand  Skill. — Notice  ofDefeet». — Pleading. — Where 
a  municipal  corporation  constructs  a  sewer,  it  is  bound  to  use  ordinary 
care  and  skill,  and  it  is  not  necessary  that  it  should  be  averred  in  a 
complaint  for  injuries  resulting  from  the  defective  construction  thereof, 
that  the  corporate  authorities  had  notice  of  defects  caused  by  want  of 
skill  or  care  in  doing  the  work. 

•'Same. — Corporate  AtUhoriliea  3Iiui  Keep  Seioer  in  Repair. — Implied  Notice  of 
DrfeeL — Notwithstanding  the  fact  that  a  sewer  may  ha.ve  been  constructed 
with  care  and  skill,  a  municipal  corporation  is  liable  for  injuries  caused 
by  a  negligent  failure  to  keep  it  in  repair ;  and  where  it  is  sufTered  to  re- 
main out  of  repair  for  such  length  of  time  as  that  it  was  the  duty  of 
the  corporate  authorities  to  take  notice  of  its  condition,  the  law  will 
charge  the  corporate  officers  with  notice. 

.8aM£. —  General  Authority  to  Constinict  Sewem. — The  authority  to  construct 
sewers  is  general,  and  resides  in  all  municipal  corporations  unless  ex- 
pressly denied  them  by  the  Legislature. 

Same. —  CIm  (^Private  Property. — Liability  for  Negligence  in  Constructing  and 
Maintaining  &i(«r.— Where  a  municipal  corporation  makes  use  of  private 
property  for  the  purpose  of  constructing  a  sewer,  and  in  order  to  obtain 
the  privilege  of  using  the  property  submits  to  the  demand  of  the  owner 
to  construct  the  sewer  according  to  plans  and  specifications  prepared  by 
him*  it  is  liable  for  negligence  in  the  construction  and  maintenance  of 
such  sewer. 

Same. — Outlet  for  Sewer. — The  outlet  is  a  neci'ssary  part  of  a  sewer,  and 
whenever  a  municipal  corporation,  by  its  system  of  sewerage,  renders 
an  outlet  necessary,  it  must  provide  one,  and  it  must  be  constructed 
with  ordinarl^  care  and  skill. 

Same. — Liability  to  Citizen  wko  Taps  Sewer^for  NegHf/eul  Construction  or  Main- 
ienanee  Thereof. — A  municipal  corporation  is  liable  to  one  who,  for  his 
private  benefit,  connects  his  premises  with  a  sewer  constructed  by  such 
corporation,  for  injuries  resulting  from  the  negligent  construction  or 
maijitenance  thereof. 

Witness. — Expert  Testimony ^  Competency  of. — Pactice. — It  is  for  the  trial 
court  to  determine  whether  or  not  a  witness  is  qualified  to  testify  as  an 
expert,  and  the  question  of  his  competency  is  so  exclusively  for  the 
court  that  its  action  will  not  be  reviewed,  except  where  there  is -no  evi- 
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deooe  tending  to  prove  the  qualification  of  the  witness,  or  there  is  a 
palpable  abase  of  discretion. 

Same. — Pteliminary  Orom-Examination  of  Expert — If  the  eridence  satisfies 
the  trial  court  of  the  qualification  of  the  witness,  it  is  not  bound  to  per- 
mit a  preliminary  cross-examination  on  the  question  of  competencT, 
though  it  has  a  right  to  do  so,  which  right  should  be  liberally  exercised. 

Same. — QwUifieaiion  of  Expert. — The  study  of  a  profession  or  business, 
without  practical  experience,  will  qualify  a  witnesef  as  an  expert. 

Evidence. — Negligence, — In  an  action  against  a  city  to  recover  for  injuries 
caused  by  a  defective  sewer,  constructed  by  the  corporate  authorities, 
evidence  of  a  break  in  the  sewer  about  100  feet  distant  from  the  point 
where  the  break  occurred  which  caused  the  injury  for  which  recovery 
was  sought,  was  competent  for  the  purpose  of  charging  the  city  with 
knowledge,  as  well  as  for  the  purpose  of  showing  the  defective  character 
of  the  work  and  materials  employed,  and  that  by  reason  of  time  and 
use  the  sewer  had  got  out  of  repair. 

Same. — In  such  case  it  is  not  error  to  permit  the  plaintiff  to  give  in  evi- 
dence the  ordinance,  advertisements,  bids  and  contracts  relating  to  the 
building  of  the  sewer,  as  tending  to  show  that  the  same  was  constructetl 
by  the  city. 

Same. —  Validily  0/  Ot*dinanee  Providing  for  CondrwGtion  €f  Sewer, — In  such 
case  it  is  not  necessary  for  the  plaintiff  to  prove  that  the  ordinance  di- 
recting the  construction  of  the  sewer  was  regularly  adopted.  It  is 
enough  to  show  that  tbe  city  had  assumed  to  adopt  it,  and  under  it  had 
constructed  the  sewer. 

From  the  Allen  Sui)erior  Court. 

H.  Colerick,  for  appellant. 

W,  H.  Coombs,  J,  Morris  and  R.  C.  BeU,  for  appellee. 

Elliott,  J. — There  are  two  paragraphs  in  the  appellees' 
complaint,  both  seeking  a  recovery  for  injuries  caused  by  a 
defective  sewer.  The  difference-in  the  paragraphs  is  that  one 
alleges  negligence  in  constructing  the  sewer,  and  the  other 
alleges  negligence  in  maintaining  it.  We  shall  not  notice  all 
of  the  objections  to  the  complaint  discussed  by  counsel,  for 
we  find  upon  an  examination  of  the  record  that  many  of 
them  are  based  upon  a  mistake  as  to  its  allegations. 

We  concur  with  counsel  that  where  negligence  is  the  issue 
the  plaintiff  must  show  that  he  was  free  from  contributory 
fault,  and  that  this  is  so  whether  the  action  is  for  injuries  to  per* 
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«Qn  or  property.  The  decision  in  Roll  v.  (My  of  Indianapolis, 
•52  Ind.  547,  on  this  point,  is  in  conflict  with  the  rule  which 
has  long  prevailed  in  this  court,  and  it  can  not  he  regarded 
as  well  decided.  While  it  has  not  been  in  terms  overruled 
upon  this  point,  it  has  been  by  decisions  which  broadly  and 
<explaeidy  deny  the  doctrine  which  it  asserts.  Lyons  v.  Terre 
HaviCy^ic^R.  R.  Cb.,  101  Ind.  419;  Wabash,  etc.,  R.  W.  Oo. 
V.  Nioe,  99  Ind.  152 ;  Stevens  v.  Lafayette,  etc.,  G.  R.  Co.,  99 
Ind.  392 ;  Gncinnaiu  ^n  R'  W.  Oo.  v.  Hiltzhauer,  99  Ind. 
486,  see  p.  490 ;  Wabash,  etc.,  R.  W.  Go.  v.  Johnson,  96  Ind. 
40;  LovisfoHky^to.,  R.  W.  Co.  v.  Lockridge,  93  Ind.  191,  and 
cases  ctted,  p.  192 ;  Pennsylvania  Co.  v.  Oallentine,  77  Ind. 
322. 

To  the  cases  we  have  cited  many  might  be  added,  but  it  is 
not  thought  necessary,  as  the  principle  which  they  assert  is  a 
familiar  one,  and  is  decisively  against  the  doctrine  of  Roll  v. 
City  of  Indianapolis,  supra,  for  the  sole  foundation  of  such  an 
action  as  this  is  the  negligence  of  the  municipal  corporation, 
and  the  case  is  a  pure  type  of  actions  for  the  redress  of  in- 
juries resulting  from  negligence.  The  principle  so  long  and 
so  firmly  established  inexorably  demands  the  conclusion  that 
in  actions  against  municipal  corporations  for  injuries  result- 
ing from  the  negligent  construction  or  maintenance  of  sewers, 
the  plaintiff  must  show  that  he  was  free  from  contributory 
negligence. . 

We  can  not  assent  to  counsel's  assumption  that  the  com- 
plaint does  not  aver  that  the  plaintiffs  were  free  from  con- 
tributory fault.  It  is  the  rule  in  this  State  that  a  general 
allegation  upon  this  subject  is  sufficient,  and  there  is  here  such 
an  allegation  so  framed  as  to  cover  all  the  acts,  injuries  and 
losses  described  in  the  complaint.  We  can  find  nothing  in 
the  complaint  which  is  inconsistent  with  the  general  aver- 
ment that  there  was  no  contributory  negligence. 

Where  a  municipal  corporation  constructs  a  sewer,  it  is 
bound  to  use  ordinary  care  and  skill,  and  it  is  not  necessary 
that  it  should  be  averred  that  the  corporate  authorities  had 
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notice  of  defects  caused  by  want  of  can^  and  skill  in  doing  the 
work.  The  doctrine  that  it  must  be  shown  that  the  corpo- 
ration had  notice  of  defects  does  not  apply  to  defects  in  the 
work  of  constructing  a  sewer  where  the  work  is  done  by  the 
corporation  itself.  Where  a  city  undertakes  to  construct  a 
sewer,  and  does  it  negligently,  it  is  liable  for  injuries  result- 
ing from  such  negligence,  without  proof  that  it  had  notice 
oF  the  defects.     2  Dillon  Munic.  Corp.  (3d  ed.),  section  1024. 

Where  a  sewer  is  constructed  with  care  and  skill,  a  munic- 
ipal corporation  is  liable  for  injuries  for  negligently  failing 
to  keep  it  in  repair,  and  where  it  is  suffered  to  remain  out  of 
repair  for  such  a  length  of  time  as  that  it  was  the  duty  of  the 
corporate  authorities  to  take  notice  of  its  condition,  the  law 
will  charge  the  corporate  oflScers  with  notice.  In  this  case 
the  complaint  alleges  that  the  sewer  was  suffered  to  remain 
out  of  repair  for  two  years  prior  to  the  injury  done  to  the 
plaintiffs'  property,  and  there  can  be  no  doubt  that  this  was 
sufficient  to  charge  the  corporation  with  notice.  There  are 
many  cases  holding  that  notice  will  be  implied  where  a  sewer 
or  a  street  is  suffered  to  remain  in  a  defective  condition  for  a 
much  shorter  period  of  time.  OUy  of  Madison  v.  Bakery 
103  Ind.  41 ;  2  Dillon  Munic.  Corp.  (3d  ed.),  section  1025. 

It  is  alleged  in  the  fourth  and  fifth  paragraphs  of  the  ap- 
pellant's answer  that  it  had  no  authority  to  construct  a  sewer 
under  the  Wabash  and  Erie  Canal  without  the  permission  of, 
and  in  the  manner  prescribed  by,  the  officers  of  the  canal  com- 
pany ;  that  it  was  necessary  to  provide  an  outlet  for  the  sewer 
to  cross  under  the  canal ;  that  the  appellant  did  secure  per- 
mission to  carry  the  sewer  under  the  canal,  and  did  construct 
it  according  to  plans  and  specifications  prepared  by  the  canal 
company's  engineer.  To  these  answers  the  appellees  replied 
that  at  the  time  of  the  construction  of  the  sewer  in  Clinton 
street,  that  street  was,  and  had  been  for  more  than  twenty 
years,  a  public  street,  and  that  it  crossed  the  canal  at  right 
angles ;  that  the  sewer  was  constructed  on  the  line  of  the  street 
to  the  canal ;  that  the  city,  at  the  time  of  the  construction  of 
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the  sewer  on  Clinton  street,  had  constructed  other  sewers,  and 
in  order  to  provide  an  outlet  for  these  sewers  it  was  neces- 
sary to  cross  the  canal.  The  court  overruled  a  demurrer  to 
the  reply. 

The  right  of  the  public  in  the  street  was  not  lost  by  the 
occupancy  of  the  land  by  the  canal  company ;  on  the  con- 
trary, the  right  of  the  public  to  make  use  of  the  street  in 
any  lawful  manner  that  did  not  injure  the  canal  company  or 
impair  its  rights  remained  in  the  public}.  City  of  Logansport 
V.  Shirk,  88  Ind.  563;  Shirk  v.  Board,  etc,  106  Ind.  573. 

We  suppose  it  can  not  be  doubted  that  the  city  might  have 
built  a  bridge  over  the  canal  provided  there  was  no  interfer- 
ence with  the  company's  rights,  and  if  it  could  do  this,  surely 
it  might  construct  a  sewer  beneath  the  channel  of  the  canal. 
We  can  not  yield  to  a  doctrine  that  would  lead  to  a  denial 
of  the  right  of  the  public  to  enjoy  and  use  its  highways,  where 
such  use  and  enjoyment  would  work  no  injury  to  the  canal 
company.  While  we  recognize  the  doctrine  of  the  decisions 
following  Water-Works  Company  v.  Burkhart,  41  Ind.  364, 
we  do  not  regard  them  as  going  to  the  extent  of  holding 
that  the  public  lost  its  right  to  use  and  enjoy  its  highways 
in  a  lawful  manner,  although  we  do  regard  them  as  hold- 
ing that  neither  the  public  .nor  a  citizen  can  do  any  act 
that  will  interfere  with  the  use  of  the  canal  property  for  canal 
purposes.  We  should,  therefore,  have  no  hesitation  in  up- 
holding the  reply  on  the  ground  assumed  by  appellee,  that 
the  public  had  not  lost  its  rights  if  it  affirmatively  appeared 
that  the  highway  existed  before  the  canal  was  constructed ; 
but,  as  this  does  not  appear,  a  further  discussion  is  necessary. 

It  is  alleged  that  a  highway  called  Clinton  street  crossed 
the  canal,  and  that  it  had  been  in  use  for  more  than  twenty 
years.  This  establishes  the  important  fact  that  there  was  a 
lawfully  existing  highway,  since  user  for  twenty  years  vests 
an  indefeasible  right  in  the  public.  Strong  v.  Makeever,  102 
Ind.  578.  As  the  city  had  exclusive  authority  over  the  high- 
way, it  had  an  undoubted  right  to  use  it  for  any  purpose  for 
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which  a  highway  might  lawfully  be  used,  and  it  is  well  set* 
tied  that  the  use  of  highways  for  sewerage  purposes  is  a  law* 
ful  one.  Cummins  v.  City  of  Seymour,  79  Ind.  491,  see  p. 
498  (41  Am.  R.  618) ;  2  Dillon  Munic.  Corp.,  sections  656, 
688 ;  Angell  Highways,  section  216.  The  appellant,  there- 
fore, had  authority  to  construct  this  sewer,  and  it  can  not 
escape  liability  to  one  who  has  suffered  an  injury  from  its 
negligence  on  the  ground  that  it  yielded  its  rights  to  the 
groundless  demand  of  the  canal  company. 

The  authority  to  construct  sewers  is  a  general  one,  and  re- 
sides in  all  municipal  corporations  unless  expressly  denied  to 
them  by  the  Legislature.  Leeds  v.  C^ty  of  liichmond,  102 
Ind.  372.  This  authority  is  one  which  may  be  rightfully  ex- 
ercised upon  any  of  the  highways  of  the  municipalities  of 
the  State,  for  they  are  invested  with  exclusive  authority  over 
all  streets  and  highways  within  their  limits.  It  was,  there- 
fore, within  the  power  of  the  city  of  Fort  Wayne  to  have 
built  the  sewer  in  its  own  way,  provided,  of  course,  no  injury 
was  done  the  canal  company.  The  servitude  in  the  streets 
of  a  city  is  much  more  extensive  than  in  rural  highways,  and 
includes  the  right  to  dig  sewers,  lay  pipes,  and  the  like.  As 
there  was  a  lawfully  existing  highway,  the  city  had  all  the 
rights  which  the  urban  servitude  conferred,  and  among  them 
was  the  right  to  construct  and  maintain  the  sewer  described 
in  the  pleadings.  Where  a  municipal  corporation  has  it  in  its 
power,  by  the  exercise  of  ordinary  care  and  diligence,  to  se- 
cure its  rights  and  protect  property-owners  from  an  injury 
that  will  probably  result  from  the  construction  of  a  sewer,  it 
will  be  liable  if  the  failure  to  do  its  duty  results  from  a  wrong- 
ful surrender  of  its  authority.  City  of  Logansport  v.  Didt, 
70  Ind.  65  (36  Am.  R.  166). 

Another  question  is  discussed  by  counsel  on  both 'sides  in 
their  argument,  on  the  ruling  upon  the  demurrer  to  the  reply, 
and  as  the  question  is  elsewhere  presented  in  the  record,  ren- 
dering a  decision  necessary,  we  give  it  attention  here,  although 
what  we  have  said  establishes  the  sufficiency  of  the  reply. 
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The  question  to  whieh  we  here  refer  may  be  thus  stated  :  Is 
a  inuDici})al  corporation^  which  makes  use  of  private  property 
for  the  purpose  of  constructing  a  sewer,  and  in  order  to  ob- 
tain the  privilege  of  using  the  property  submits  to  the  de- 
mand of  the  owner  to  construct  the  sewer  according  to  plans 
and  specifications  prepared  by  him,  liable  for  negligence  in 
•constructing  or  maintaining  the  sewer  ?  A  very  careful  study 
•of  the  authorities  has  convinced  us  that  the  question  must 
jeceive  an  affirmative  answer. 

It  is  the  law  that  if  ii  municipal  corporation,  by  its  system 
of  constructing  sewers,  renders  an  outlet  necessary,  it  must 
provide  one.  City  of  Evansville  v.  Decker y  84  Ind.  326  (43 
Am.  R.  86) ;  Oity  of  Orawfordsville  v.  Bond,  96  Ind.  236 ; 
VanPelt  v.  City  of  Davenport,  42  Iowa,  308;  Byrnes  v. 
iJolioea,  67  N.  Y.  204. 

The  outlet  is,  therefore,  a  necessary  part  of  the  sewer,  and 
if  the  municipal  corporation  enters  upon  the  work  of  con- 
i»tructing  a  sewer  it  assumes  control  over  the  entire  work,  and 
must  construct  and  maintain  it  with  ordinary  care  and  skill. 
This  obligation  extends  to  the  entire  sewer,  not  merely  to 
«uch  parts  of  it  as  are  on  property  owned  by  the  corporation, 
and  it  can  not  escape  the  consequences  resulting  from  negli- 
gence by  asserting  that  part  of  the  sewer  was  constructed  on 
private  property.  A  municipal  corporation  is  not  bound  to 
•constrnet  a  sewei',  except  where  its  own  act  makes  one  neces- 
sary ;  but  if  it  does  undertake  to  do  so,  it  must  exercise  proper 
<>are  and  skill  in  constructing  and  maintaining  it,  no  matter 
where  it  may  be  located.  Cummins  v.  City  of  Seyinour, 
•supra.  As  the  general  duty  of  using  ordinary  care  and  skill 
rests  upon  the  municipality,  it  must  construct  and  maintain 
its  sewers  where  it  can  exercise  that  care  and  skill,  and  if  it 
locaites  them  on  property  where  it  can  not  control  them  the 
fault  is  its  own,  and  it  can  not  escape  liability  to  one  who  has 
suffered  injury  from  its  negligence,  because  it  has  located  a 
«ewer  where  it  can  not  control  its  construction  or  mainte- 
Vol.  107.— 6 
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nance.  To  permit  this  to  bo  done  would  put  it  in  the  power 
of  the  municipality  to  evade  liability  arising  from  a  breach 
of  duty  by  locating  a  sewer  where  it  could  not  exercise  super- 
vision over  it.  The  onlv  conclusion  that  can  be  maintained 
on  principle  or  authority  is,  that  the  corporation  is  liable  for 
negligence,  no  matter  where  it  locates  the  sewer.  It  is  a 
familiar  principle  that  a  municipal  corporation  may,  by  adop- 
tion, make  itself  liable  for  a  negligent  use  of  the  property  thus 
acquired.  This  principle  was  asserted  by  this  court  in  City  of 
Indianapolis  v.  Lawyer,  38  Ind.  348,  and  City  of  Indianapolis 
V.  TatCy  39  Ind.  282,  and  is  well  supported  by  the  authorities. 
In  the  recent  case  of  Kranz  v.  City  of  Baltimore^  2  Atlantio- 
R.  908,  this  doctrine  was  applied  to  a  case  similar  to  the 
present,  and  it  was  said:  "  This  right  of  acquisition  by  adop- 
tion and  dedication,  and  the  consequent  responsibility  on  the 
part  of  a  municipal  corporation  or  the  public,  is  sustained  by 
many  well  considered  cases  where  the  question  has  arisen.'^ 
The  cases  of  Yates  v.  Judd,  18  Wis.  126,  Houfe  v.  Town  of 
Fulton,  34  Wis.  608,  and  Emei'y  v.  City  of  Lowell,  104  Mass. 
13,  assert  a  like  doctrine. 

In  Lowrey  v.  City  of  Delphi,  55  Ind.  250,  it  is  held  that 
a  city  was  responsible  for  negligence  in  maintaining  a  bridge 
across  the  Wabash  and  Erie  Canal,  and  the  principle  on  which 
that  decision  rests  is  the  same  as  the  one  which  rules  here.  In 
City  of  Aurora  v.  Cokhire,  55  Ind.  484,  theVule  is  stated  in 
strong  terms,  for  it  was  there  said  :  "  We  could  not  perceive 
how  the  fact  that  the  wrong  complained  of  was  caused  on  the 
premises  of  another  could  excuse  the  city.  The  city  had 
adopted  the  space  and  used  it  as  a  street.  If  the  whole  street 
had  been  established  over  private  property,  without  au- 
thority, and  used  by  the  city,  it  would  not  have  afforded 
the  least  justification,  excuse,  or  even  palliation  of  the  wrong 
of  which  the  appellee  complained.  *  *  It  was  sufficient 
that  the  city  adopted  the  private  wall  as  a  part  of  the  street, — 
whether  rightfully  or  wrongfully, — to  make  it  liable.*'  A 
like  doctrine  was  declared  in  Sewell  v.  City  of  Cohoes,  75  N» 
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Y.  45,  and  this  doctrine  was  approved  in  Veeder  v.  Little 
Falls,  100  N.  Y.  343. 

It  may  be  said  licre,  as  in  the  case  from  which  we  have 
quoted,  that  the  city  adoj)tcd  the  place  beneath  the  canal  as 
part  of  its  sewer,  and  this  is  enough  to  make  it  responsible 
for  negligence  in  constructing  or  maintaining  that  part  of  the 
sewer.  .  The  part  under  the  canal  was  as  much  part  of  the 
sewer  as  any  other,  and  over  that  the  city  is  charged  with  ex- 
ercising ordinary  care  and  skill. 

Still  another  question  is  presented  by  the  record  and  argued 
by  counsel,  which  may  as  well  be  disposed  of  here  as  else- 
where, although  it  is  more  directly  presented  by  the  evidence, 
the  instructions  and  the  answers  to  intcfrogatories.  That 
question  is  this:  Is  the  municipal  corporation  liable  to  one 
who,  for  his  private  benefit,  connects  his  premises  with  a 
sewer  constructed  by  the  corporation,  for  injuries  resulting 
from  the  negligent  construc^tion  or  maintenance  of  the  sewer? 
We  find  that  the  authorities  settle  this  question  against  the 
corporation,  for  it  is  held,  without  diversity  of  opinion,  that 
the  municipality  is  liable  in  such  cases.  Scmple  v.  Oily  of 
Vicksburg,  62  Miss.  63  (52  Am.  R.  181);  Chlid  v.  City  of 
Boston,  4  Allen,  41 ;  Barton  v.  City  of  Syracuse,  36  N.  Y.  54- 

The  property -owners  along  the  line  of  a  sewer  are  assessed 
for  the  cost  of  its  construction,  and  it  is  but  reasonable  that 
they  should  enjoy  a  special  benefit.  Indeed,  the  whole  theory 
of  special  assessments  rests  on  the  principle  that  the  special 
benefits  are  a  compensation  for  the  special  burdens.  It  is  but 
bare  justice  that  the  property-owners  who  have  a  special 
burden  laid  upon  them  should  reap  a  special  benefit.  But 
another  principle  requires  it  to  be  affirmed  that  the  city  should 
be  held  responsible  to  those  who  tap  its  sewers  by  its  invita- 
tion, for,  by  such  an  invitation,  the  city  impliedly  undertakes 
that  it  will  not  be  guilty  of  negligence  in  maintaining  the 
sewer.  Yet  another  principle  sustains  this  doctrine,  and  that 
is,  that  the  health  and  comfort  of  the  citizens  require  that 
sewers  should  be  so  maintained  as  that  private  property  may 
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be  drained.  It  is  true  that  the  necessity  is  greater  in  large 
cities  than  in  small^  and  the  larger  the  city  the  plainer  the 
principle  seems;  but,  whether  the  city  be  large  or  small^  if  a 
sewer  is  constructed  and  owners  of  adjoining  property  are  in- 
vited to  tap  it,  the  city  impliedly  declares  the  necessity  for  its 
existence,  and  announces  its  purpose  to  do  its  duty  by  using 
ordinary  care  and  skill  in  constructing  and  maintaining  the 
sewer. 

The  decision  in  Roll  v.  City  of  Indianapolia,  supra,  does  not 
conflict  with  the  views  here  expressed,  for  in  that  case  there 
Avas  an  agreement  that  the  city  should  be  absolved  from  all 
liability,  and  it  was  on  this  agreement  that  the  decision  was 
grounded.  That  decision  has  not  escaped  criticism  on  the 
point  here  under  immediate  mention,  and  its  soundness  on 
other  points  has  been  denied.  It  is,  indeed,  doubtful  whether 
a  municipal  corporation  can  stipulate  for  immunity  from  the 
consequences  of  a  breach  of  duty ;  but,  however  this  may  be, 
it  is  quite  clear  that  where  there  is,  as  here,  no  such  stipula- 
tion, it  can  not  escape  the  consequences  of  its  negligence  on 
the  ground  that  the  adjoining  property -owners,  acting  on  its 
invitation,  tapped  the  sewer.  City  of  Loffanaport  v.  Diek, 
supra,  vide  p.  81. 

A  witness  was  introduced  by  the  appellees,  and  testified  to 
facts  showing  that  he  was  qualified  to  testify  as  an  expert. 
The  appellant  asserted  a  right  to  examine  him  as  to  his  qual- 
ifications before  the  appellees  proceeded  with  their  examina- 
tion, but  the  court  denied  the  request.  It  is  for  the  court  to 
determine  whether  the  witness  is  or  is  not  qualified  to  testify 
as  an  expert,  and  the  question  as  to  his  competency  is  exclu- 
sively for  the  court.  Forgey  v.  First  NaVl  Bank,  66  Ind. 
123 ;  McEwen  v.  Bigelow,  40  Mich.  215;  Dole  v.  Johnson,  50 
N.  H.  452 ;  Castner  v.  Sliker,  33  N.  J.  L.  96 ;  Jones  v.  Tucker, 
41  N.  H.  546 ;  Flynt  v.  Bodenhanier,  80  N.  C.  205 ;  Perkins 
V.  Stickney,  132  Mass.  217 ;  Wingkt  v.  Williams,  47  Vt.  222; 
Howard  v.  City  of  Providence,  6  R,  I.  514 ;  Bemis  v.  Central 
Vt.  R.  R.  Co.,  3  Atlantic  R.  531 ;  1  Greenl.  Ev.  (14  ed.),  sec- 
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tion  440,  n. ;    Rogers  Expert  Testi.  23 ;    Lawson  Opinion 
EV..238. 

Some  of  the  cases  go  very  far  upon  this  point,  for  some  of 
tliem  hold  that  the  decision  of  the  trial  court  is  conclusive, 
but  we  think  the  cases  which  hold  that  where  there  is  no  ev- 
idence at  all  tending  to  prove  that  the  witness  is  qualified  to 
testiiy  as  an  expert,  or  where  there  is  a  palpable  abuse  of  dis- 
cretion, the  ruling  of  the  trial  court  is  subject  to  review,  are 
supported  by  the  better  reason.  Southern  Life  In».  Go.  v. 
Wilkinson,  53  Ga.  535;  Wiggins  v.  Wallace,  19  Barb.  338. 
But,  whatever  may  be  the  true  rule  upon  this  point,  it  is  quite 
clear  that  the  court  must  decide  the  question  of  the  qualifi- 
cation of  the  witness,  and  when  it  is  made  to  appear  prima 
Jojoit  that  the  witness  possesses  the  requisite  qualification  the 
court  may  admit  the  testimony,  and  is  not  bound  to  allow  a 
preliminary  cross-examination.  This  was  so  expressly  de- 
cided in  Sarle  v.  Arnold,  7  R.  I.  582.  It  is  indeed  difficult 
to  perceive  how  any  other  conclusion  could  be  reached  when 
once  it  is  granted  that  the  court  need  only  be  satisfied  that, 
prima  facte,  the  witness  is  competent.  Rogers  Expert  Testi. 
50.  No  exact  standard  by  which  to  determine  the  compe- 
tency of  the  witness  exists,  and  much  is  necessarily  left  to  the 
discretion  of  the  trial  court.  Forgey  v.  First  NaVl  Bank, 
supra;  Oolee  v.  Staie,  75  Ind,  511 ;  Sage  v.  State,  91  Ind. 
141;  Goodwin  v.  State,  96  Ind.  550,  see  p.  558;  State  v. 
Maynes,  61  Iowa,  119;  McEiren  v.  Bigelow,  supra;  Rogers 
Expert  Testi.  27. 

If  the  evidence  satisfies  the  court  of  the  qualification  of 
the  witness,  it  is  not  bound  to  permit  a  preliminary  cross- 
examination,  though  it  would,  no  doubt,  have  a  right  to  do 
so,  and  in  our  judgment  this  right  is  one  that  should  be  very 
liberally  exercised.  But  the  question  which  wc  are  compelled 
to  decide  is,  whether  the  court  is  bound  to  check  the  exami- 
nation of  the  witness  and  allow  a  preliminary  cross-examina- 
tion, and  on  that  question  the  law  is  with  the  appellees.  A 
text- writer  says :  "  When  a  witness  has  been  adjudged  com- 
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potent  upon  the  preliminary  examination,  opposing  proof 
going  to  his  incompetency  is  to  be  addressed  to  the  jury  to 
atfect  the  value  of  his  testimony,  and  not  to  the  court  for  the 
purpose  of  excluding  his  testimony."  Rogers  Expert  Testi. 
50.  In  our  own  case  of  Davis  v.  State,  35  Ind.  496  (9  Am. 
R.  760),  it  was  said  of  a  witness,  that,  "  Whether  he  is  com- 
petent to  testify  at  all  as  an  expert,  is  a  question  for  the  court. 
But  after  he  has  been  allowed  to  testify,  the  weight  of  his 
evidence  is  a  question  for  the  jury."  It  is  generally  held  by 
the  courts,  and  uniformly  by  ours,  that  the  regular  cross- 
examination  may  fully  go  into  the  question  of  the  compe- 
tency of  the  witness,  and  if  it  appear  that  he  is  not  a  quali- 
lied  expert  witness,  his  testimony  will  be  weakened  or  entirely 
destroyed.  Davis  v.  State,  supra;  Goodwin  v.  State,  supra; 
Louisville^ etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409.  The  right 
to  a  full  cross-examination  is  thus  secured,  and  if  it  turns 
out  that  the  witness  is  not  qualified  the  jury  may  be  told  that 
his  opinion  is  of  no  weight ;  but,  without  such  a  direction,  it 
must  be  presumed — as  jurors  are  to  be  treated  as  men  of  fair 
intelligence — that  the  opinion  of  one  not  qualified  should 
not  be  given  any  weight  by  them.  Louisville,  etc.,  R.  W. 
Co.  v.  Falvey,  supra;  Washington  v.  Cole,  6  Ala.  212.  This 
plenary  right  of  cross-examination  affords  full  opportunity  to 
discover  the  extent  of  the  qualifications  of  the  witness,  and 
prevents  material  harm  to  the  party  against  whom  he  testifies. 
The  statements  of  the  witness  Ludlum,  both  in  his  exami- 
nation in  chief  and  in  his  cross-examination,  .showed  that  he 
was  competent  to  give  an  opinion.  He  stated  that  he  had 
experience  in  constructing  work  of  a  character  similar  to  the 
appellant's  sewer,  and  that  his  experience  was  such  as  en- 
abled him  to  judge  of  the  liability  of  timbers  placed  under 
ground  to  decay.  This  was  sufficient  at  least  to  carry  his 
testimony  to  the  jury.  House  v.  Fort,  4  Blackf.  293;  City 
of  Indianapolis  v.  Scoft,  72  Ind.  196  ;  Ferguson  v.  Davis  Co., 
57  Iowa,  601 ;  Central  R.  R.  Co.  v.  Mitchell,  63  Ga.  173 ;  Hand 
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V.  Brookline,  126  Mass.  324;  Nelson  v.  Wood,  62  Ala.  175; 
Sheldon  v.  Booth,  50  Iowa,  209. 

It  is  the  doctrine  of  the  authorities  that  study  of  a  busine^^^ 
without  practical  experience  will  qualify  a  witness  as  an  ex- 
pert. Howard  v.  Great  Western,  etc.,  Co.,  109  Mass.  384 ; 
Svoett  V.  Shumway,  102  Mass.  365.  It  is  also  held  that  when* 
a  witness  has  studied  an  art  or  science  he  may  be  deemed  an 
-expert  in  a  kindred  art  or  science.  Barnes  v.  Ingalls,  39  Ala. 
193.  In  this  instance,  the  witness  testified  that  he  was  a  civil 
engineer,  and  had  knowledge  of  the  construction  of  sewers, 
and  of  the  materials  of  which  they  were  constructed,  but  his 
testimony  did  not  stop  with  this  statement,  for  he  also  testi- 
fied that  he  had  a  practical  knowledge  of  sewers  and  culverts. 
There  can  be  no  doubt,  therefore,  that  he  was  qualified  to 
testify  as  an  expert.  It  appears  from  the  record  that  the  ap- 
pellant was  allowed  the  full  benefit  of  cross-examination,  and 
that  the  cross-examination  clearly  developed  the  competency 
<if  the  witness,  so  tliat  if  it  were  conceded  that  the  court  erred 
in  denying  it  the  privilege  of  a  preliminary  cross-examina- 
tion no  harm  resulted,  and,  as  is  well  known,  a  harmless  error 
will  not  reverse  a  judgment. 

The  trial  court  permitted  the  appellees  to  prove  that  there 
^as  a  break  in  the  sewer  about  one  hundred  feet  distant  from 
the  point  where  the  break  occurred  which  caused  the  injury 
for  which  a  recovery  is  sought.  This  evidence  was  compe- 
tent in  connection  with  the  other  testimony  in  the  case,  for 
the  purpose  of  charging  the  city  with  knowledge,  as  well  as 
for  the  purpose  of  showing  that  the  materials  used  were  de- 
fective, or  the  work  of  construction  was  not  well  done,  and, 
also,  for  the  purpose  of  showing  that  the  sewer  had  by  rea- 
son of  time  and  use  got  out  of  repair.  Cleveland,  etc.,  R.  R. 
Co.  V.  Newell,  104  Ind.  264  ;  Nave  v.  Flack,  90  Ind.  205,  see 
p.  214  (46  Am.  R.  205);  City  of  Delphi  v.  Lowery,  74  Ind. 
520  (39  Am.  R.  98) ;  District  of  Columbia  v.  Armes,  107  U. 
S.  519,  see  p.  525;  Darllnr/  v.  Westmoreland,  52  N.  H.  401  ; 
Hill  v.  PoHland,  etc.,  R.  R.  Co.,  55  Maine,  438 ;   aty  of  Chi- 
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eago  v.  Powers,  42  III.  169 ;  Quirdan  v.  City  of  UHeay  74  N» 
Y.  603 ;  Kent  v.  Lincoln,  32  Vt.  591 ;  City  of  Augusta  v. 
Hafers,  61  Ga.  48 ;  Lanning  v.  GhicagOj  etc.,  jB.  iJ.  Q).,  27  N« 
\V.  R.  478. 

There  was  no  error  in  permitting  the  appellees  to  give  in 
evidence  the  ordinance^  advertisements,  bids  and  contracts 
relating  to  the  building  of  the  sewer,  for  these  instruments; 
of  evidence  tended  to  prove  that  the  sewer  was  constructed 
by  the  city. 

It  is  not  necessary  in  such  a  case  as  this  for  the  plaintiff  to 
prove  that  the  ordinance  directing  the  construction  of  the  > 
sewer  was  regularly  adopted.  It  was  enough  to  prove  that 
the  city  had  assumed  to  adopt  the  ordinance,  and  that,  acting 
under  it,  the  corporate  authorities  had  constructed  the  sewer. 
It  is  quite  clear  that  if  the  sewer  was  owned  by  the  city,  and 
was  so  negligently  constructed  or  maintained  as  to  cause  in- 
jury to  property,  an  irregularity  in  adopting  the  ordinance,, 
or  in  any  other  part  of  the  proceedings,  would  not  relieve 
the  city  from  liability.  The  controlling  question  in  such, 
cases  as  this  is,  not  whether  the  city  authorities  have  pro- 
ceeded regularly,  but  whether  they  have  assumed  to  exercise 
the  general  authority  to  construct  sewers  conferred  upon  the 
municipality,  and  have  negligently  built  or  maintained  it» 
sewers. 

A  municipal  corporation  is  not  an  insurer  of  the  condition 
of  its  sewers,  but  it  is  bound  to  use  ordinary  care  and  skill 
in  constructing  and  maintaining  them,  and  for  a  failure  to 
exercise  such  care  and  skill  is  responsible  to  a  citizen  who 
suffers  loss  from  such  negligence.  This  care  and  skill  re- 
quire the  municipal  corporation  to  take  notice  of  the  liability 
of  timbers  to  decay  from  time  and  use,  and  to  take  such 
measures  as  ordinary  care  and  skill  dictate  to  guard  against  a 
sewer  becoming  unsafe  because  of  the  decay  of  timbers  usod 
in  its  construction.  City  of  Indianapolis  v.  Scott,  72  Ind.  196 ; 
Board,  etc.,  v.  Legg,  93  Ind.  523  (47  Am.  R.  390) ;  Boards 
€t0.,  V.  Bacon,  96  Ind.  31 ;  Indiana  Car  Company  v.  Parker, 
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100  Ind.  181,  see  p.  193;  Bapho  v.  Moore,  68  Pa.  St.  404 ; 
Norristown  v.  Moyer,  67  Pa.  St.  355;  Todd  v.  Troy,  61  N. 
Y.  506- 

What  we  have  said  disposes  of  all  the  questions  in  the  case, 
and  we  deem  it  unnecessary  to  notice  the  rulings  on  the  in- 
structions in  detail.  It  is  sufficient  to  say  that  those  given 
express  the  law  as  we  have  here  stated  it,  and  that  those  re- 
fused are  founded  on  an  erroneous  theory. 

Judgment  affirmed. 

2iOLLARS,  J.,  did  not  take  any  part  in  the  decision  of  this 
case. 
Filed  June  16, 1886. 
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Nbqliqence. — Gontributory  Negligenee. —  Wilfulness. — To  entitle  one  to  re-  [[^  ^ 
cover  for  an  injury  to  which  his  own  negligence  may  have  contributed,  1^  228 
the  injarioas  act  must  have  been  purposely  and  intentionally  committed,       jl07     89 

with  a  design  to  produce  injury ;  or  it  must  have  been  committed  under . 

such  circa mstances  as  that  its  natural  and  probable  consequence  would         171     310 
be  to  produce  injury  to  others. 

Practice. —  Verdict  on  Complaint  Chnlaining  Bad  I^ragraph, — Supreme  Court. 
— ^Where  a  verdict  is  based  upon  an  entire  complaint,  which  contains 
two  or  more  paragraphs,  if  either  paragraph  is  bad  the  judgment  will 
be  reversed. 

Same. — Suffieieney  of  Complaint. — Evidence. — In  determining  the  sufficiency 
of  the  complaint,  neither  the  evidence  nor  the  result  reached  can  be  con- 
sidered. 

Same.— Sections  338,  376  and  658,  B.  S.  1881,  can  not  be  resorted  to  in  aid 
of  a  complaint  which  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action. 

From  the  Marion  Superior  Court. 

A.  C.  Harris,  W.  H,  Calkins  and  E.  H.  Lamme,  for  ap- 
pellant. 

/.  P.  Baker,  F.  Winter  and  \V.  W,  Herod,  for  appellee. 
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Mitchell,  J.^-James  E.  Mann  recovered  a  judgment 
against  the  appellant  in  the  court  below  for  damages  sus- 
tained on  the  25th  day  of  June,  1882,  by  coming  in  collision 
with  one  of  appellant's  locomotive  engines  at  a  point  where 
a  highway  crosses  the  Belt  Railroad,  near  the  city  of  Indian- 
apolis. 

The  complaint  is  in  three  paragraphs.  In  the  first  and 
third  it  is  charged  that  the  plaintiff's  injury  was  occasioned 
by  the  negligence  of  the  railroad  company,  the  plaintiff  be- 
ing without  fault  or  negligence  on  his  part. 

The  second  paragraph  does  not  aver,  either  directly  or  in- 
directly, that  the  plaintiff  was  without  fault,  but  proceeds  upon 
the  theory  that  the  injury  was  wilfully  and  purposely  com- 
mitted, and  that  the  plaintiff  was  entitled  to  maintain  an  ac- 
tion against  the  railroad  company,  notwithstanding  he  may 
have  been  subject  to  the  imputation  of  contributory  fault. 

With  their  general  verdict  the  jury  returned  answers  to  a 
number  of  special  interrogatories  submitted  by  each  of  the 
parties.  These  indicate  that  the  verdict  and  judgment  rest 
on  the  complaint  generally.  Indeed,  it  might  well  be  in- 
ferred, in  view  of  the  facts  specially  found,  that  the  general 
verdict  and  judgment  find  their  support  in  that  paragraph 
of  the  complaint  which  authorizes  a  recovery  without  regard 
to  the  fact  that  the  plaintiff  may  not  have  exercised  due  care. 

Upon  the  assumption  that  the  second  paragraph,  to  which 
a  demurrer  had  been  overruled,  charged  the  infliction  of  a 
wilful  injury,  the  court,  after  giving  the  jury  instructions 
j)ertinent  to  the  other  paragraphs,  charged  them,  in  substance, 
that  if  the  plaintiff's  injuries  were  the  result  of  wilful  acts 
on  the  part  of  the  defendant's  employees,  then  they  might 
find  for  him,  without  reference  to  whether  he  had  by  his  neg- 
ligent conduct  contributed  to  the  injury. 

The  jury  were  further  told  in  that  connection,  that  if  the 
defendant's  misconduct  was  such  as  to  evince  an  utter  disre- 
gard for  consequences,  and  to  imply  a  willingness  to  inflict 
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the  injury  suffered  by  the  plaintiff,  then  they  were  author- 
ized to  find  that  the  injury  was  wilfully  inflicted. 

It  will  thus  be  seen  that  the  correctness  of  one  of  the 
theories  upon  which  the  case  was  distinctly  put  to  the  jury 
depends  upon  whether  the  complaint  presented  the  issue  of 
an  injury  wilfully  or  purposely  inflicted.  If  there  was  no 
such  issue  legitimately  presented,  it  was  manifestly  errone- 
ous, and  necessarily  hurtful  to  the  appellant,  to  permit  the 
jury  to  determine  its  liability  for  an  injury  resulting  from 
alleged  negligence,  upon  the  theory  that  the  plaintiff  was  en- 
titled to  a  verdict,  notwithstanding  the  injury  may  have  oc- 
curred through  his  contributory  fault. 

Where  a  verdict  is  based  upon  an  entire  complaint,  which 
contains  two  or  more  paragraphs,  if  either  paragraph  is  bad, 
the  judgment  will  be  reversed.  Pennsylvania  Co,  v.  Hold- 
ermarif  69  Ind.  18;  Lang  v.  Oppenheiviy  96  Ind.  47;  Caylor 
V.  RoCy  99  Ind.  1 ;  Louisville,  etc,  R.  IF.  Co.  v.  Lockridge, 
93  Ind.  191  ;  Ethel  v.  Batchelder,  90  Ind.  520. 

In  such  a  case,  the  ruling  must  stand  or  fall  upon  its  own 
merits.  The  evidence,  or  the  result  reached,  can  not  be  con- 
sidered in  determining  whether  the' complaint  was  sufficient. 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239 ;  Pennsylvania  Co. 
V.  Poor,  103  Ind.  553. 

W«  are  therefore  to  determine  whether  or  not  the  second 
paragraph  of  the  complaint  charges  the  injury  to  have  been 
wilfully  inflicted,  and  since  the  paragraph  assumes  to  state 
the  specific  acts  which  occasioned  the  injury,, the  quality  of 
those  acts  must  be  determined,  not  by  considering  the  vitu- 
perative epithets  with  which  the  complaint  abounds,  but  by 
a  consideration  of  the  acts  which  are  charged  as  having 
claused  the  injury; 

That  part  of  the  complaint  which  is  material  in  this  con- 
nection is  as  follows:  "That  on  the  25th  day  of  June,  1882, 
while  said  plaintiff  was  travelling  along  a  public  thorough- 
fare, running  south  from  the  city  of  Indianapolis,  which 
crosses  defendant's  road  just  south  of  said  city,  and  while 
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plaintiff  was  crossing  said  road,  he  being  seated  in  a  two- 
wheeled  vehicle,  drawn  by  one  horse,  said  defendant,  by  her 
servants  and  employees,  ran  a  locomotive  belonging  to  said 
defendant  *  *  over  and  along  said  road  at  a  great  rate  of 
speed,  and  said  defendant  so  negligently  and  carelessly  oper- 
ated said  locomotive,  etc.,  as  to  cause  the  same  to  run  into 
and  against  plaintiff  ^s  vehicle,  thereby  hurling  said  vehicle 
and  horse  to  one  side  of  the  road,  and  running  against,  upon 
and  over  this  plaintiff,  crushing  and  mutilating  his  right  arm, 
etc.  *  *  *  That  said  accident  occurred,  and  said  injuries 
were  inflicted  by  said  defendant,  her  servants  and  employees^ 
through  their  gross  and  wilful  negligence,  and  through  their 
wantonness  and  recklessness  in  the  management  of  said  lo- 
comotive and  train.  Plaintiff  avers  that  by  reason  thereof 
he  was  cruelly,  wantonly,  and  wilfully,  permanently  maimed 
and  injured  by  said  defendant's  said  employees,  to  his  great 
and  irreparable  damage,"  etc. 

Conceding  that  an  action  can  not  be  maintained  for  an  in- 
jury occasioned  by  "  simple  negligence,"  unless  the  plaintiff 
was  himself  without  fault,  the  appellee  contends  that  the  par- 
agraph in  question  exhibits  a  case  of  wilful  misconduct,  an^ 
that  it  was  therefore  sufficient  on  demurrer. 

The  aid  of  sections  338,  376  and  f>58  of  the  code  is  in- 
voked in  support  of  this  contention.  These  sections  provide, 
in  substance,  that  the  complaint  shall  contain  a  statement  of 
the  cause  of  action  in  plain  and  concise  language,  so  as  to 
enable  a  person  of  common  understanding  to  know  what  was 
intended.  That  in  the  construction  of  a  pleading,  its  alle- 
gations shall  be  liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties.  Further,  that  no  judgment 
shall  be  reversed  for  any  defect  in  form,  variance  or  imper- 
fections contained  in  the  record,  etc.  * 

The  foregoing  sections  have  often  been  resorted  to,  but 
without  success,  in  aid  of  complaints  which  failed  to  state 
facts  sufficient  to  ccmstitute  a  cause  of  action.  Where  a  de- 
murrer to  a  complaint  which  fails  to  state  a  caasc  of  actioa 
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bas  been  overruled,  the  error  in  so  ruling  can  not  be  cured 
by  resorting  to  the  sections  relied  on.  The  reasons  have  been 
£0  often  stated  that  to  state  them  again  would  serve  no  useful 
purpose.  Johnson  v.  Breedlove,  72  Ind.  368,  and  cases  cited ; 
Sims  V.  OUy  of  Frankfort,  79  Ind.  446 ;  Weir  v.  State,  ex 
reL,  96  Ind.  311,  and  cases  cited. 

The  use  of  the  phrase  "  wilful  negligence,"  in  the  connec- 
tion in  which  it  is  frequently  employed,  is,  to  say  the  least, 
inapt.  Whatever  idea  the  word  "  wilful  ^'  may  express  when 
.so  used,  it  is  beyond  question  that  to  entitle  one  to  recover 
for  an  injury  to  which  his  own  negligence  may  have  con- 
tributed, the  injurious  act  or  omission  must  have  been  pur- 
posely and  intentionally  committed,  with  a  design  to  produce 
injury,  or  it  must  have  been  so  committed  under  such  circum- 
stances as  that  its  natural  and  probable  consequence  would 
be  to  produce  injury  to  others.  There  must  have  been  either 
an  actual  or  constructive  intent  to  commit  the  injury.  The 
act  must  have  involved  conduct,  qu^zsi  criminal  in  character. 
Following  recent  and  well  considered  decisions  of  this  court, 
we  arrived  at  the  conclusion  in  Louisville,  etc.,  R.  W,  Q>.  v. 
Bryan,  ante,  p.  51,  that  to  constitute  a  wilful  injury  the  act 
or  omission  which  produced  it  must  have  been  purposed  and 
intentional,  or  must  have  been  committed  under  such  cir- 
cumstances as  evinced  a  reckless  disregard  for  the  safety  of 
others. 

Where  one  is  injured  at  a  railroad  crossing  by  coming  in 
ooUision  with  a  train,  an  inference  of  negligence  arises,  and 
unless  this  inference  is  rebutted  by  a  general  averment  of  due 
oare,  or  a  specific  statement  of  the  facts,  showing  due  care,  or 
unless  it  appears  that  the  injury  was  intentionally  committed, 
the  complaint  is  not  sufficient.  Cincinnati,  etc.,  R.  R.  Co.  v. 
BvUer,  103  Ind.  31. 

There  is  no  language  in  the  paragraph  under  consideration 
which  can  be  said  to  charge  that  the  appellant's  employees 
had  an  intent,  either  actual  or  constructive,  to  commit  the 
injuries  complained  of.     It  does  not  appear  that  they  had 
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knowledge  of  the  plaintiff's  presence  in  time  to  have  avoided 
the  collision^  or  that  the  crossing  was  of  such  a  character  as 
that  the  natural  and  .|)robable  consequence  of  running  an 
engine,  in  the  manner  described,  would  be  to  produce  an  in- 
jury such  as  that  suffered  by  the  plaintiff. 

The  demurrer  to  the  second  paragraph  of  the  complaint 
should  have  been  sustained. 

Some  of  the  instructions  given,  and  some  of  those  refused, 
are  the  subjects  of  discussion.  We  are  also  asked  to  consider 
the  answers  to  the  special  interrogatories  returned  by  the 
jury.  As,  however,  it  is  apparent  from  what  has  already 
been  said,  that  one  theory  upon  which  the  case  was  tried  was 
erroneous,  we  deem  it  more  consistent  with  the  rights  of  both 
parties  that  a  new  trial  should  be  ordered  without  embar- 
rassing the  case  with  any  suggestions  in  respect  to  the  other 
questions  discussed. 

For  the  error  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint  the  judgment  is  reversed,  with 
costs. 

Filed  June  17,  1886. 


No.  12,429. 

Long,  Executrix,  v,  Straus  kt  al. 

CJoNTRACT. — Receipt  for  Money  Deposited. — Statute  of  LimitatiofUi. — An  inatrd- 
ment  reading,  "  Received  of  Joseph  S.  I.K)ng sixteen  hundred  dollars,  on 
deposit,  in  National  currency.  StrauB  BroA.,'*  is  a  written  contract  for 
the  payment  of  money,  and  the  six  years'  statute  of  limitations  does 
not  apply  to  an  action  thereon. 

From  the  Noble  Circuit  Court, 

D.  W.  Green,  F.  P.  Bothwell,  H,  G,  Zimmerman  and  JVL 
Prentice^  for  appellant. 

•7",  1,  Best,  J,  H.  Baker  and  F.  E,  Baker,  for  appellees. 
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Elliott,  J. — The  instrument  upon  which  this  action  is 
founded  reads  thus: 

"Received  of  Joseph  S.  Long  sixteen  hundred  dollars,  on 
deposit,  in  National  currency.  Stkaus  Bros. 

"LiooNiER,  April  27th,  1865." 

This  instrument  is  more  than  a  mere  receipt,  for  it  em- 
bodies an  agreement.  The  terms  of  the  agreement  are  not, 
it  is  true,  expressly  stated  in  the  instrument,  but  they  are 
clearly  implied  in  the  language  employed  by  the  parties.  The 
law  is  a  silent  factor  in  everv  contract,  and  it  is  a  factor  in 
this  one.  Foulka  v.  Falls,  91  Ind.  815,  see  p.  320.  There 
are,  indeed,  very  few  contracts  that  would  be  intelligible  if 
they  were  considered  as  destitute  of  the  legal  element,  for  the* 
law  gives  vitality  and  force  to  all  contracts,  and  makes  them 
intelligible  and  enforceable.  Men  are  presumed  to  contract 
with  reference  to  the  law,  and  to  employ  language  that  has  a 
legal  meaning,  and  to  which  the  courts  may  give  just  effect. 

In  the  instrument  before  us  the  parties  have  employed  words 
that  have  a  definite  legal  meaning,  and  the  courts  can  not 
treat  as  meaningless  any  of  the  words  which  the  parties  have 
employed,  for  the  long  settled  rule  is,  that  no  word  shall  be 
disregarded  unless  the  contract  clearly  demands  it.  There  is 
no  such  demand  here,  as  there  is  entire  harmony  in  all  the 
parts  of  the  instrument.  It  plainly  declares  that  the  signers 
of  the  instrument  have  received  on  deposit  sixteen  hundred 
dollars  of  the  payee's  money.  The  words  "  on  deposit "  im- 
port a  contract,  and  the  context  shows  that  the  money  re- 
ceived by  the  persons  with  whom  it  was  deposited  was  that 
of  the  depositor.  The  instrument  would  not,  in  legal  con- 
templation, have  been  one  whit  clearer  if  the  parties  had 
stated  at  full  length  all  the  details  of  their  agreement.  The 
language  used  creates  a  contract,  and  the  law  implies,  as  part 
of  the  contract,  that  on  reasonable  demand  the  depositor  is 
entitled  to  receive  back  that  which  belongs  to  him.  The  de- 
posit of  money  is  a  transaction  well  known  to  the  law,  and 
it  is  one  out  of  which  well  defined  legal  rights  emerge ;  chief 
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among  these  rights  is  that  of  the  depositor  to  receive  his  own 
again,  and  a  correlative  of  this  right  is  the  implied  promise 
of  the  person  who  receives  money  on  deposit  to  return  it  to 
the  depositor.  It  needs  no  express  words  to  create  this  obli- 
gation to  return  the  money ;  the  law  makes  it  an  attribute  of 
tlie  contract.  It  would  shock  every  one's  sense  of  justice  to 
affirm  that  a  depositor  could  not  get  back  his  money  unless 
there  is  an  express  promise  to  return  it  to  him,  but  this  can 
not  be  affirmed  without  doing  violence  to  the  settled  princi- 
ples of  jurisprudence.  In  affirming,  as  we  do,  that  the  law 
enters  into  every  contract  unless  expressly  excluded,  we  do 
no  more  than  restate  one  among  the  oldest  rules  in  the  law 
of  contracts.  "  Every  agreement  and  promise,*'  says  Mr. 
Pollock,  "  enforceable  by  law  is  a  contract."  Pollock  Prin. 
of  Cont.  1. 

We  have  here  an  agreement  enforceable  by  law,  and,  there- 
fore, a  contract.  The  promise  of  the  signers  is,  to  be  sure, 
an  implied  one,  but  it  is  none  the  less  a  legal  promise,  in- 
volved in  the  language  employed  by  the  contracting  parties. 
To  deny  that  the  law  will,  where  justice  requires  it,  imply  a 
promise  that  may  be  enforced,  would  be  to  dispute  a  doctrine 
that  runs  back  to  the  earliest  years  of  the  common  law,  and, 
surely,  there  can  be  no  case  where  justice  more  imperatively 
requires  that  such  a  promise  should  be  implied  than  one  where 
money  is  received  on  deposit,  for  it  is  inconceivable  that  the 
person  so  receiving  money  should  be  under  no  obligation  to 
return  or  repay  it  to  the  depositor.  The  promise  here,  how- 
ever, is  part  of  the  contract  itself,  for  to  the  language  used 
in  the  instrument  the  law  affixes  a  definite  meaning.  If  there 
were  no  adjudged  cases  we  should  have  no  hesitation  in  de- 
ciding on  principle  that  the  instrument  set  forth  in  the  com- 
plaint is  a  contract  for  the  payment  of  money,  but  there  are 
decisions  which  very  fully  sustain  this  conclusion.  In  Payne 
v.  Gardiner,  29  N.  Y.  146,  the  question  was  thoroughly  dis- 
cussed, and  an  instrument  in  all  material  aspects  the  same  as 
the  one  here  under  discussion  was  held  to  be  a  contract  of 
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bailment.  The  iostrunient  under  examination  in  Tidoe  v. 
(Jraeter,  1  Blackf.  353^  was  in  legal  effect  the  same  as  the  one 
before  us,  the  only  difference  in  the  phraseology  of  the  two  in- 
struments being,  that  the  one  in  the  case  cited  used  the  words 
for  "  safe-keeping,"  while  the  one  we  are  dealing  with  uses 
the  words  "on  deposit,"  and  it  was  held  that  the  instrument 
constituted  a  contract  which  could  not  be  varied  by  parol 
evidence.  A  like  ruling  upon  a  very  similar  instrument  was 
made  in  Dale  v.  Evans,  14  Ind.  288.  Upon  the  same  general 
principle  was  decided  the  case  of  Foulks  v.  Falh,  supra,  where 
it  was  hold  that  an  instrument  in  form  a  receipt,  but  contain- 
ing a  recital  that  the  note  described  was  received  for  collec- 
tion, was  a  written  contract.  These  cases,  to  which  many 
more  might  be  added,  establish  the  doctrine  that  such  an  in- 
.strument  as  the  one  declared  on  constitutes  a  contract,  and  if 
it  is  a  contract  it  can  be  none  other  than  a  written  contract. 
It  is  not  the  less  a  written  contract  because  the  law  annexes 
to  it  certain  attributes,  for  this  the  law  does  to  every  con- 
tract. In  proof  of  the  validity  of  our  conclusion  we  need 
adduce  only  one  instance,  that  of  a  promissory  note,  to  which 
the  law  annexes  three  days  of  grace,  and  yet  we  suppose  no 
one  would  dream  of  affirming  that  a  promissory  note  was  not 
a  written  contract. 

Assuming,  as  we  have  no  hesitation  in  affirming  that  the 
authorities  cited  and  the  principles  referred  to  entitle  us  to 
do,  that  the  instrument  executed  by  the  appellees  is  a  writ- 
ten contract,  all  that  remains  is  to  ascertain  its  character,  and 
this  the  authorities  enable  us  to  do  without  difficulty.  It  is 
a  written  acknowledgment  of  the  receipt  of  money,  and  a 
promise  to  repay  it  on  reasonable  demand.  Daniel  Nego- 
tiable Inst.,  section  37.  "  Money  on  deposit,"  says  the  Court 
of  Appeals  of  New  York,  "  means,  ex  vi  termini,  money  placed 
where  the  owner  can  command  it  at  any  time."  Ourtis  v. 
Leavitty  15  N.  Y.  9,  see  p.  265.  It  is  the  money  of  the  de- 
positor, due  him  on  a  written  contract,  for  the  law  affixes  to 
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the  words  "  on  deposit "  such  a  meaning  as  makes  the  con- 
tract perfect  and  complete.  1  Story  Cont.,  section  16 ;  Pome- 
roy  Cont.,  section  155;  Story  Bailments,  section  88;  Payne' 
V.  Gardiner,  supra. 

It  may,  perhaps,  be  true  that  the  instrument  signed  by  the 
appellees  is  not  just  what  is  known  in  the  commercial  world 
as  a  certificate  of  deposit,  but  it  is  nevertheless  a  contract  ia 
writing,  evidencing  the  receipt  of  money  on  deposit,  and  to 
it  all  the  legal  incidents  attach.  If  it  is  a  contract,  and  an 
enforceable  one,  then  this  action  is  well  brought,  and  that  it 
is  such  a  contract  we  have  no  doubt. 

Appellees'  counsel  refer  us  to  the  cases  o{ Harmon  v.  James^ 
7  Ind.  263,  Johnston  v.  Ginest,  85  Ind.  603,  and  Caviness  v^ 
Rushtouy  101  Ind.  500  (51  Am.  R.  759),  but  there  is  slight^ 
if,  indeed,  any  similarity  between  those  cases  and  the  present. 
It  is  sufficient  to  note  one  of  the  important  points  of  differ- 
ence, and  that  is  this,  here  the  instrument  shows  on  its  face 
full  consideration  for  the  promise,  while  in  those  cases  no- 
valuable  consideration  was  shown  for  the  promise,  for  this 
instrument  discloses  that  the  money  received  on  deposit  be- 
longed to  the  person  to  whom  the  instrument  was  exe- 
cuted. 

Our  conclusion  is  that  the  instrument  declared  on  is  a  writ- 
ten contract  for  the  payment  of  money,  and  that  the  com- 
plaint is  sufficient. 

The  plea  of  the  six  years*  statute  of  limitations  is  bad,  and 
the  court  erred  in  overruling  the  appellant's  demurrer  to  it. 
We  do  not  deem  it  necessary  to  further  discuss  the  question, 
for,  in  deciding  that  the  contract  is  a  written  one,  we  neces- 
sarily decide  that  the  action  is  not  barred  by  the  six  years^ 
statute. 

Judgment  reversed. 

Mitchell,  J.,  did  not  participate  in  the  decision  of  this 
case. 
Filed  March  31,  1886. 
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On  Petition  for  a  Rehearing. 

Elliott,  J. — rhe  instnimeDt  declared  on  is  a  contract.  It 
is  a  written  contract.  It  can  not  be  contradicted  or  varied 
by  parol  evidence.  The  law  enters  into  it  as  a  silent  factor, 
and  the  obligation  implied  by  law  from  the  language  em- 
ployed is  as  much  part  of  the  contract  as  though  what  the 
law  implies  had  been  fully  expressed  in  words. 

Where  there  is  an  express  contract  there  can  be  no  implied 
one.  An  express  written  contract  contains  the  only  compe- 
tent evidence  of  the  agreement  of  the  parties.  There  is  here 
an  express  written  contract,  and,  therefore,  there  is  no  im- 
plied one.  But  this  written  contract  is  to  be  given  legal  ef- 
fect, and  to  give  it  effect  the  courts  must  consider  it  as  em- 
bodying all  the  legal  obligations  implied  from  its  language. 
These  obligations,  we  repeat,  are  part  of  the  written  contract. 
The  law  imported  into  the  contract  does  not  create  an  inde- 
pendent agreement,  but  makes  the  instrument  exprc  s.s  the  full 
agreement  of  the  parties. 

All  the  words  found  in  a  contract  are  to  have  a  meaning 
attributed  to  them,  and  are  not  to  be  thrust  aside.  We  can 
not,  therefore,  disregard  the  words  found  in  the  contract  be- 
fore us,  "  on  deposit,  in  National  currency."  We  know  that 
the  words  "  National  currency  "  denote  money,  and  we  know, 
therefore,  that  those  words,  taken  in  connection  with  the 
words  *'  on  deposit,"  mean  that  the  appellees  had  received  a 
deposit  in  money  from  the  appellant's  testator.  Phelps  v. 
TWn,  14  Mich.  373.  We  know,  also,  that  the  law  as  a 
&ctor  is  an  essential  part  of  the  contract,  and  it  seems 
very  plain  to  us  that  the  express  agreement  of  the  parties, 
considered  in  conjunction  with  this  factor,  imports  a  con- 
tract to  repay  the  deposit  on  demand.  Suppose  the  appellees 
to  have  attempted  to  show  by  parol  that  they  were  not  to  re- 
pay this  money,  would  not  the  attempt  be  defeated  by  the 
proposition  that  such  a  contract  can  not  be  varied  by  parol 
evidence?    Of  this  there  can  be  no  doubt.     Tisloe  v.  Oraeter, 
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1  Blackf.  353 ;  Hull  v.  Butler^  7  Ind.  267 ;  Jones  v.  Clark, 
^  Ind.  341 ;  Pribble  v.  Kent,  10  Ind.  325,  vide  p.  328;  Henry 
V.  He7iry,  11  Ind.  236;  McKernan  v.  Md^hew,  21  Ind.  291 ; 
Joidks  V.  i^a/&,  91  Ind.  315. 

All  contracts  have  imported  into  them  legal  principles 
which  can  no  more  be  varied  by  parol  evidence  than  the 
strongest  and  clearest  express  stipulations.  We  have  already 
^iven  one  example,  that  of  the  days  of  grace  added  by  force 
•of  law  to  a  promissory  note.  A  more  striking  example,  per- 
haps, is  that  supplied  by  the  contract  of  endorsement,  for^  in 
such  cases,  although  not  a  word  more  than  the  name  of  the 
endorser  is  written,  the  contract  which  the  law  implies  can 
not  be  varied  by  parol.  The  authorities  all  agree  that  the 
regular  endorsement  of  a  promissory  note  is  as  perfect  a  con- 
tract as  though  the  liability  which  the  law  implies  were  writ- 
ten out  in  full.  Smythe  v.  Scott,  106  Ind.  245.  In  contracts 
innder  seal,  as  deeds,  leases,  and  the  like,  covenants  are  en- 
j^rafted  into  the  agreement  of  the  parties  by  operation  of 
law,  and,  indeed,  into  every  conceivable  contract  the  law  enters 
SLS  an  essential  element.  Into  the  contract  before  us  the  law 
4»nters  and  makes  it  an  agreement  to  repay  the  money  received 
on  deposit.  As  the  contract  is  a  written  one,  not  subject  to 
variation  by  parol  evidence,  the  agreement  to  repay  the  money 
must  exist  in  it  or  not  exist  at  all,  and  surely  no  just  man 
would  assert  that  one  who  receives  money  on  deposit,  and  bo 
states  in  a  written  contract,  does  not  undertake  to  repay  it. 
If  he  undertakes  at  all  he  does  so  by  his  written  contract,  for 
there  is  and  there  can  be  no  other  contract,  as  all  oral  ne- 
^^otiations  and  stipulations  are  merged  in  the  writing.  That, 
and  that  alone,  expresses  the  agreement  of  the  parties.  Oiler 
V.  Gard,  23  Ind.  212;  Oincinnaii,  etc,,  jB.  J2.  Go.  v.  Pearee, 
28  Ind.  502,  vide  p.  506.  The  law  implies  a  promise  to  pay 
the  depositor  his  money,  and  where  there  is  a  written  con- 
tract the  law  conducts  this  implied  promise  into  the  contract 
;as  one  of  its  elements,  so  that  the  entire  contract  is  a  written 
one.     Where  there  is  an  effective  written  contract  there  can 
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be  no  verbal  one.  Board,  etc.y  v.  Shipley,  77  Ind.  553;  Putse- 
V.  Miller,  81  Ind.  190.  As  there  is  here  a  written  contract 
into  which  the  law  imports  a  promise  to  pay,  the  statute  oP 
limitations  governing  written  contracts  to  pay  money  is  the 
only  one  that  applies.  We  thus  find  that,  reasoning  on  ele- 
mentary principles,  the  conclusion  must  be  that  the  contract 
is  a  written  one  for  the  payment  of  money. 

Our  conclusion  reaches  further  than  that  there  is  an  im- 
plied promise  to  pay  the  depositor  his  money,  for  it  goes  to 
the  extent  of  afiBrming  that  this  promise  is  created  by  lawa& 
an  element  of  the  contract,  and  as  such  enters  into  and  forms. 
part  of  the  written  agreement.  We  do  not  regard  the  promise 
as  an  independent  one,  existing  outside  of  the  written  con- 
tract, but  as  a  promise  forming  one  of  the  terms  of  the  con- 
tract. In  short,  we  look  upon  it  as  a  part  of  the  contract^ 
put  there  by  law,  for  the  parties  are  presumed  to  have  con- 
tracted with  reference  to  the  law.  The  principle  on  which 
we  proceed  is  thus  stated  by  Mr.  Bishop :  "  What  is  implied 
in  an  express  contract  is  as  much  a  part  of  it  as  what  is  ex~ 
pressed."  Bishop  Cont.,  section  121.  On  this  subject  the 
Supreme  Court  of  the  United  States  said  :  "  Undoubtedly 
necessary  implication  is  as  much  part  of  an  instrument  as  if 
that  which  is  so  implied  was  plainly  expressed."  Hudson 
Canal  Go.  v.  Pennsi/hania  Coal  Co.,  8  Wall.  27G,  mde,  p.. 
288. 

We  maintained  in  our  former  opinion,  as  we  maintain  here^ 
that  the  law  implies  a  promise  to  pay  back  to  the  depositor 
his  money,  and  that  where  there  is  a  written  contract  stipu- 
lating that  money  has  been  received  on  deposit,  that  promise 
is  an  essential  part  of  the  written  contract  itself.  It  is  a 
promise  in  the  written  instrument,  and  not  outside  of  it.  "  The 
acknowledgment  of  indebtedness  on  its  face  implies  a  promise 
to  pay  to  the  plaintiffs,"  said  the  court  in  Kimball  v.  Iluniinf/- 
ton,  10  Wend.  675.  So  we  say  here,  an  aeknowledp^ment  that 
the  money  was  received  on  deposit  implies  a  promise  to  pay^ 
it  to  the  depositor,  and  we  hold,  as  was  held  in  the  casecited^ 
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that  this  promise  is  implied  by  law  as  an  obligation  arising 
from  the  language 'of  the  contract^  thus  forming  one  of  its 
terms.  As  there  is  an  express  contract^  and  as  the  promise 
forms  part  of  the  contract^  it  is  a  contract  for  the  payment  of 
money  or  else  it  is  no  contract  at  all.  Once  it  is  granted  that 
the  promise  to  pay  back  the  depositor  his  money  is  created  by 
law^  then  it  follows  with  absolute  logical  certainty  that  the 
promise  is  as  much  part  of  the  written  instrument  as  though 
it  were  written  therein  in  express  words. 

The  authorities  which  bear  most  directly  upon  the  question 
lead  to  the  conclusion  at  which  we  have  ariivcd.  We  find 
an  able  court  saying :  "  Money  on  deposit  means^  ex  vi  termini, 
money  placed  where  the  owner  can  command  it  at  any  time." 
Curtis  V.  Leavitty  15  N.  Y.  9,  vide  p.  265.  In  giving  effect 
to  an  instrument  similar  in  all  material  respects  to  the  one 
before  us,  that  court  in  a  very  recent  case  said :  **  Being  a 
deposit  a  demand  of  the  money  was  essential  to  a  right  of 
action,  unless  there  was  a  wrongful  conversion  or  loss  by  some 
gross  negligence  on  the  part  of  the  depositary.  The  distinc- 
tion between  a  deposit  and  a  loan  is  considered  in  Payne  v. 
Gardiner,  29  N.  Y.  146,  and  within  the  rule  there  laid  down 
the  instrument  in  question  was  a  certificate  of  deposit/' 
Smiley  v.  Fry,  100  N.  Y.  262.  We  referred  to  Smiley  v. 
Fry^eis  declaring  such  an  instrument  to  be  in  the  nature  of  a 
certificate  of  deposit,  and  in  this  we  are,  as  the  quotation  we 
have  made  shows,  sustained  by  the  latest  expression  upon  the 
question.  At  another  place  in  the  opinion  from  which  we 
have  quoted  it  is  said  :  "As  the  instrument  in  question  was 
not  a  promissory  note  but  a  certificate  of  deposit,  the  defence 
of  the  statute  of  limitations,  interposed  by  the  defendant,  was 
not  available."  It  is  perhaps  true  that  the  decision  in  Hoich- 
Jds8  v.  Mosher,  48  N.  Y.  478,  is  in  conflict  with  the  views  we 
have  expressed,  for  it  holds,  as  we  understand  it,  that  a  cer- 
tificate of  deposit  may  be  contradicted  by  parol  evidence,  as 
the  court  says  :  "We  are  of  the  opinion  that  parol  evidence 
was  admissible  to  explain  the  certificate  in  the  same  manner 
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as  in  the  case  of  a  receipt."  This  raling  is  in  conflict  with 
our  own  cases  and  with  the  cases  in  New  York  and  elsewhere, 
and  can  not  be  accepted  as  the  law.  The  case  is  not  a  well 
<x)n8idered  one^  for  no  authorities  are  cited  in  support  of  the 
•conclusion  announced.  It  is  held  by  many  courts^  includ- 
ing our  own,  that  an  order  for  property,  accompanied  by  a 
•direction  to  charge  its  value  to  an  owner^  is  a  written  contract,, 
•containing  a  promise  to  pay  its  value.  Garmire  v.  State,  104 
Ind.  444 ;  United  States  v.  Book,  2  Cranch  C.  C.  294;  United 
JStates  V.  Broton,  3  Cranch  C.  C.  268 ;  State  v.  Morgan,  35 
La.  Ann.  293;  State  v.  Ferguson,  35  La.  Ann.  1042 ;  Ander- 
.son  V.  StaU,  65  Ala.  553 ;  Burke  v.  State,  66  Ga.  157;  Peete 
V.  I^ate,  2  Lea,  513 ;  State  v.  Keeter,  80  N.  C.  472 ;  People 
V.  Shaw,  5  Johns.  236 ;  Commonwealth  v.  Fisher,  17  Mass.  46. 

The  principle  which  these  cases  declare  is  the  same  as  that 
here  involved,  for  the  principle  on  which  they  proceed  is  that 
the  law  imports  into  the  order  a  promise  to  pay,  and  that  is 
true  of  such  an  instrument  as  the  one  now  before  us.  In  the 
case  of  White  v.  President,  etc.,  22  Pick.  181,  the  instrument 
jpead  thus:  "Dr.  Franklin  Bank  in  account  with  B.  F. 
White,  Cr.  1837,  Feb.  10th.  To  cash  deposited,  $2,000. 
The  above  deposit  to  remain  until  the  10th  day  of  August. 
E.  F.  Bunnell,  Cashier."  And  this  was  held  to  be  a  promise 
to  pay  money  at  a  future  day. 

In  our  original  opinion  we  said  that  the  instrument  signed 
l)y  the  appellees  may  not  be  "just  what  is  known  in  the  com- 
mercial world  as  a  certificate  of  deposit,  but  it  is  nevertheless 
a  contract  in  writing  evidencing  the  receipt  of  money  on  de- 
posit, to  which  all  the  legal  incidents  attach."  It  is  by  no 
ineans  certain  whether  it  is  not  a  regular  certificate  of  deposit. 
It  is  said  by  a  legal  author,  in  speaking  of  certificates  of  de- 
posit, that,  "  Usually  they  embody  an  express  promise,  in 
terms,  to  pay ;  but  even  if  they  do  not,  they  are  yet  the 
bank's  acknowledgment  of  its  indebtedness,  and  so  are  nearly 
of  the  same  efiect  as  if  they  expressly  promised  payment. 
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Substantially,  therefore,  they  resemble  promissory  notes,  and 
the  courts  have  always  inclined  to  regard  them  as  such 
especially  when  they  are  made  payable  otherwise  than  im- 
mediately and  upon  demand.  But  this  is  not  a  necessary 
feature.  If  they  are  payable  at  a  future  day  certain,  they  are 
simply  promissory  notes,  neither  m6re  nor  less."  Morse 
Banking,  63. 

Our  cases,  in  accordance  with  the  very  groat  weight  of  au- 
thority, hold  that  a  certificate  of  deposit,  written  in  full  and 
regular  form,  is  a  promissory  note,  and  as  such  negotiable* 
Gregg  v.  Unions  etc.,  Bank,  87  Ind.  238 ;  Brown  v.  McElroyy 
52  Ind.  404;  National,  etc..  Bank  v.  Ringel,  51  Ind.  393; 
Drake  v.  Markle,  21  Ind.  433. 

If  the  instrument  we  have  under  consideration  had  been 
written  out  in  full,  although  payable  on  demand,  it  would  be 
a  promissory  note,  and  it  seems,  undfer  the  principles  we  have 
stated,  that  it  is  a  promissory  note,  and  as  such  negotiable,  for 
it  is  well  settled  that  no  precise  form  of  words  is  necessary  to 
constitute  a  promissory  note,  as  any  form  that  expresses  a 
promise,  although  not  in  direct  terms,  will  be  sufficient.  Thus,, 
a  written  statement  that  a  designated  sum  is  due  a  person 
named,  or  a  certificate  that  a  specified  sum  is  due  a  {>erson 
designated,  or  a  mere  general  statement  that  a  certain  amount 
is  due,  is  considered  a  promissory  note,  and  yet  in  none  of 
these  instances  is  there  an  express  promise  to  pay.  Russell 
v.  Wkijyple,  2  Co  wen,  536;  Franklin  v.  March,  6  X.  H.  364; 
Cummings  v.  Freeman,  2  Humph.  142 ;  Bretcer  v.  Brewer,  6 
Ga.  587,  r/tZe,  p.  589;  Hussey  \.  Winslow,  59  Maine,  170; 
Knight  v.  Connecticut,  etc.,  Co.^  44  Vt.  472 ;  Fleming  v. 
Burge,  6  Ala.  373;  Draher  v.  Schriebcr,  15  Mo.  602;  Mar- 
rigan  v.  Page,  4  Humph.  24|u 

There  are  two  well  considered  cases  applying  the  principle 
declared  in  these  cases  to  certificates  similar  in  all  essential 
respects  to  the  one  here  declared  on.  Lynch  v.  Goldsmith,  64 
Ga.  42 ;  Hart  v.  Life  Association,  54  Ala.  495.     In  the  case- 
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last  cited  the  instrument  read  thus :  "  This  certifies  that  the 
Life  Association  of  the  South  has  on  deposit  with  me  the  sum 
of  $1,723.45  in  currency.  H.  C.  Hart,  President  and  Treas- 
urer, local  board  of  trustees." 

Whether  the  instrument  declared  on  is  or  is  not  negotiable, 
is  not  here  an  important  question,  and  we  need  not,  and  do 
not  decide  it,  for  all  that  the  record  requires  us  to  decide  is 
that  it  is  a  contract,  a  written  contract,  and  a  contract  for  the 
payment  of  money.  The  character  of  the  instrument  as  to 
negotiability  does  not  affect  the  question  before  us,  for,  as 
Mr.  Morse  says,  "A  certificate  of  deposit  may  or  may  not  be 
made  negotiable."     Morse  Banking,  65. 

The  authorities  we  have  cited  sustain  our  decision,  and  it 
rests  on  the  elementary  principle  we  have  expressed  in  lan- 
guage borrowed  from  Mr.  Bishop.  Indeed,  we  do  no  more 
than  apply  to  the  contract  before  us  the  rule  declared  in 
Fovlka  V.  Falls,  supra,  where  it  was  said  :  "  This  agreement 
being  implied  by  the  law  as  a  part  of  the  written  contract, 
the  averment  of  it  in  the  complaint,  or  the  proof  of  it  by 
oral  testimony,  added  nothing  to  the  contract  or  to  the  re- 
Rponsibility  of  the  appellant.  2  Parsons  Con.,  pp.  54,515; 
Iteilly  V.  Cavanaugh,  29  Ind.  435;  Weeks  Attorneys,  sec- 
tion 259;  WalpoleY.  Carlisle,  32  Ind.  415;  Skillen  v.  Wal- 
face,  36  Ind.  319;  HUlegass  v.  Bender,  78  Ind.  225."  Fnl- 
mouih,  etc.,  T.  P.  Go,  v.  Shawhan,  ante,  p.  47. 

If  the  appellees  had  inserted  the  words  in  this  contract, 
"we  promise  to  pay  back  the  depositor  his  money,"  it  would 
not  have  added  to  the  legal  force  and  effect  of  their  contract,, 
for  what  the  law  implies  is  in  it  as  it  is  written. 

Petition  overruled. 

Filed  June  19, 1836. 
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No.  13,109. 

Powell  v.  The  City  op  Madison  et  al. 

MuKiciPAL  Corporation. —  Indebtedness. —  Constitutioncd  LimiL— Funding 
Bonds, — Article  13  of  the  State  ConstitutioD,  adopted  March  14th,  1881, 
prohibiting  municipal  corporations  from  becoming  indebted  to  an  amount 
in  the  aggregate  exceeding  two  per  centum  on  the  value  of  their  taxable 
property,  and  providing  that  all  obligations  in  excess  of  such  amount 
shall  be  void,  is  only  prospective  in  its  operation,  and  will  not  prevent 
such  corporations  from  issuing  new  bonds,  with  coupons  for  future  in- 
terest, for  the  purpose  of  funding  debts,  with  accrued  interest,  existing 
prior  to  the  adoption  of  such  amendment. 

Same. — Effect  of  ConstUiUional  Amendment  Limiting  Indebtiednea. — The  only 
effect  which  the  adoption  of  such  constitutional  amendment  had  upou 
sections  3230  and  3231,  B.  S.  1881,  which  provide  for  the  funding  of  the 
indebtedness  of  cities  and  towns,  was  to  limit  their  application  to  debts 
contracted  prior  to  March  14th,  1881,  and  to  such  as  have  been  since 
incurred,  not  in  excess  of  the  two  per  centum  limit  upon  the  value  of 
their  taxable  property. 

From  the  Jefferson  Circuit  Court. 

J.  McGregor f  E.  G.  Leland  and  8.  E.  Leland,  for  appellant 
a  A.  Korbly,  W.  0.  Ford,  P.  E.  Bear,  C.  E.  Walker  and  /. 
i.  Wilson,  for  appellees. 

NiBLACK,  J. — This  was  a  suit  for  an  injunction.  The  com- 
plaint was  as  follows : 

Edward  E.  Powell,  on  behalf  of  himself  and  others  who 
are  citizens  of  the  city  of  Madison,  in  the  county  of  Jeffer- 
.-•on,  in  the  State  of  Indiana,  and  taxpayers  to  said  city,  but 
whose  names  are  too  numerous  to  mention,  plaintiff,  for  sub- 
stituted complaint  in  said  cause,  complains  of  the  city  of 
Madison,  a  municipal  corporation,  situated  in  said  county 
and  State,  and  incorporated  under  the  general  laws  of  said 
State,  for  the  incorporation  of  cities,  and  Joseph  T.  Brashear, 
the  mayor  of  said  city,  and  John  A.  Zuck,  the  clerk  of  said 
vity,  defendants,  and  says  that  he,  the  plaintiff,  is  a  resident 
citizen  of  said  city  and  a  taxpayer  to  said  city,  add  that  said 
defendant,  city  of  Madison,  was,  on  the  14th  day  of  March, 
1881,  and  long  prior  thereto,  such  municipal  corporation. 
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That  at  said  time^  to  wit,  March  14th^  1881^  the  said  city  of 
MadisoQ  was  indebted  in  the  sum  of  two  hundred  and  thirty 
thousand  dollars,  and  that  the  value  of  the  taxable  property 
within  said  city  as  valued  in  the  assessment  for  State  and  county 
taxes  for  the  year  1880^  which  was  the  last  assessment  for  the 
State  and  county  taxes  previous  to  said  time,  to  wit,  March 
14th,  1881,  was  three  million,  three  hundred  and  two  thou- 
.sand,  eight  hundred  and  fifty  dollars,  and  that  said  indebted- 
ness was  largely  in  excess  of  two  per  centum  of  the  said  val- 
uation of  the  said  taxable  property  within  said  city,  and  was 
^almost  seven  per  centum  of  the  said  valuation  of  said  prop- 
-erty.  That  said  indebtedness  of  said  city  was,  on  March  14th, 
1881,  evidenced  by  the  negotiable  bonds  of  said  city,  and  the 
notes  or  orders  of  said  city,  to  wit,  the  sum  of  one  hundred 
thousand  dollars  in  t)\e  negotiable  bonds  of  said  city,  known 
4IS  the  "  Water-Works  bonds,^^  which  bore  interest  at  eight 
per  centum  per  annum,  and  mature  August  1st,  1892,  and 
the  further  sum  of  one  hundred  and  thirty  thousand  dollars 
in  the  notes  or  orders  of  saiil  city,  and  which  matured  at  dif-. 
ferent  times,  and  bore  interest  at  six  per  centum  per  annum. 
That  of  the  said  indebtedness  of  one  hundred  and  thirty  thou- 
sand  dollars,  consisting  of  the  notes  or  orders  of  said  city,  and 
so  existing  on  March  14th,  1881,  only  six  thousand  eight 
hundred  and  seventy -one  dollars  and  eighteen  cents  remain 
unpaid  or  not  renewed ;  that  the  residue  of  said  debt  has  been 
paid  or  renewed  from  time  to  time  since  March  14th, 
1881,  by  the  issue  of  new  notes  or  orders  of  said  city,  and 
in  many  cases  with  accumulated  interest,  which  could  not  be 
paid  by  the  city  out  of  its  revenues  after  paying  the  neces- 
sary expenses  of  the  city  government,  and  lighting  the  city, 
i'oT  street  repairs,  schools,  etc.,  until  now  the  debt 'of 
said  city,  evidenced  by  such  notes  or  orders,  is  the  sum  of  one 
hundred  and  forty-one  thousand,  nine  hundred  and  eighty- 
seven  dollars  and  fortv-three  cents,  Avhich  sum  is  in  excess 
of  the  said  sum  of  one  hundred  and  thirty  thousand  dollars 
more  than  eleven  thousand  dollars,  and  that  the  said  indebt- 
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edness  of  one  hundred  and  forty-one  thousand  nine  hundred 
and  eighty-seven  dollars  and  forty-three  cents,  so  evidenced 
by  the  notes  or  orders  of  said  city  draws  interest  at  six  per 
centum  per  annum.  That,  on  the  4th  day  of  March,  1886, 
the  said  city  was  indebted  in  the  sum  of  two  hundred  and 
forty-one  thousand  dollars  or  more,  which  debt  consisted  of 
said  one  hundred  thousand  dollars  ^*  Water-Works  bonds,"^ 
which  were  still  outstanding  and  unpaid,  and  the  further 
sum  of  one  hundred  and  forty-one  thousand  dollars  or  more, 
of  the  notes  or  orders  of  said  city,  and  that  the  whole  of  said 
indebtedness  is  still  outstanding  and  unpaid,  and  that  the 
value  of  the  taxable  property  within  said  city  as  valued  in 
the  assessment  for  State  and  county  purposes  for  the  year 
1885,  is  three  million,  three  hundred  and  thirty-seven  thou- 
sand and  two  hundred  and  twenty-five  dollars,  and  which  is 
the  last  assessment  made  for  State  and  county  purposes,  and 
that  said  indebtedness  of  said  city  is  now  greatly  in  excess  of 
two  per  centum  of  the  said  valuation  of  the  said  taxable 
•  property  within  said  city,  and  is  more  than  sev^en  per  centum 
of  the  said  valuation  of  said  property. 

The  plaintifi^  further  says  that  for  the  alleged  purpose  of 
funding  the  sum  of  one  hundred  and  four  thousand  dollars 
of  said  indebtedness  of  said  city  in  the  four  per  centum  ne- 
gotiable bonds  of  said  city,  payable  eight  thousand  dollars 
each  year  for  a  period  of  thirteen  years,  commencing  two 
years  from  date,  to  bear  interest  at  four  per  centum  per  an- 
num, payable  semi-annually,  principal  and  interest,  at  the 
National  Branch  Bank  in  said  city,  and  called  the  "  Funding 
Bonds  of  the  City  of  Madison,"  the  common  council  of  said 
city  did,  on  the  4th  day  of  March,  1886,  pass  the  preamble 
and  ordinance  which  read    as  follows,  to  wit : 

''An  Ordinance 

"Adopted  by  the  common  council  of  the  city  of  Madison,  State 
of  Indiana,  to  fund  a  portion  of  the  indebtedness  of  said 
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<3ity,  under  section  3230,  Revised  Statutes  1881,  enrolled 
March  4th,  1886. 

"  Whereas,  Said  city  of  Madison  has  a  voting  popula- 
tion of  less  than  sixteen  thousand,  as  shown  by  the  votes  cast 
for  governor  at  the  last  preceding  election,  and  having  an  in- 
^lebtedness  evidenced  by  the  bonds,  notes,  and  other  obliga- 
tions of  said  city,  exceeding  $104,000,  which  debt  is  drawing 
a  rate  of  interest  of  six  per  cent,  per  annum,  and  some  of  it 
£L  greater  rate  of  annual  interest,  and, 

"  Whereas,  Said  city  had  not  the  present  means  for  pay- 
ment of  said  debt  or  any  considerable  part  thereof,  without 
the  levy  of  most  oppressive  taxes,  and, 

'*  Whereas,  On,  and  ever  since  the  14th  day  of  March, 
1881,  said  city  has  been  and  is  now  indebted  by  her  bonds, 
notes  and  other  obligations  in  an  amount  greatly  exceeding 
two  per  cent,  on  the  amount  of  her  taxable  property,  as  shown 
each  year  since  1881  by  the  assessment  of  taxable  property 
of  said  city  for  State  and  county  purposes  for  the  last  and 
each  preceding  year  of  said  period,  and, 

"  Whereas,  Many  of  said  outstanding  city  bonds,  notes 
and  other  city  obligations  of  debt  have  been  renewed  by  the 
like  city  evidences  of  debt,  because  of  the  inability  of  the 
city  to  pay  the  same,  and, 

"  Whereas,  We,  the  common  council  of  said,  city,  believe 
it  will  be  for  the  best  interest  of  the  city,  and  taxpayers,  to 
fund  one  hundred  and  four  thousand  dollars  ($104,000)  of 
said  indebtedness  into  4  per  cent,  uity  bonds,  payable  within 
fifteen  years  in  equal  annual  instalments,  at  the  National 
Branch  Bank  of  Madison,  in  said  city,  bearing  interest  pay- 
able semi-annually.  Said  boi^ds  to  be  of  the  denominations 
of  $50,  $100,  $500  and  $1,000  each,  and  to  be  exchanged  for 
the  said  outstanding  city  bonds,  notes  and  other  obligations, 
representing  city  indebtedness  prior  to  March  14th,  1881,  at 
par,  therefore, 

"Be  it  ordained  by  the  common  council  of  the  city  of  Madison, 
by  a  vote  of  more  than  two-thirds  of  her  said  common  coun- 
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cil,  to  wit,  by  a  v'ote  of  eleven  of  the  twelve  members  of  said 
.  common  council,  that  said  city  will,  for  the  purpose  of  fund- 
ing her  said  debt  aforesaid,  issue  her  bonds,  under  her  seal, 
signed  by  her  mayor  and  city  clerk,  for  said  sum  of  one  hun- 
dred and  four  thousand  dollars  (|104,000),  payable  $8,000 
each  year  for  a  period  of  thirteen  years,  commencing  two 
years  after  date,  to  bear  interest  at  4  per  cent,  per  annum,  the 
interest  payable  semi-annually,  principal  and  interest  payable 
at  the  National  Branch  Bank  of  Madison,  in  said  city ;  said 
bonds  to  be  of  the  denominations  of  J50,  $100,  $600  and 
$1,000  each,  and  called  ^  Funding  Bonds  of  the  City  of  Mad- 
ison,' with  interest  warrants  attached,  to  be  used  in  exchange 
for  bonds,  notes  and  obligations  of  said  city  outstanding  prior 
to  March  14th,  1881,  and  renewals  thereof,  and  for  no  other 
purpose,  only  when  parties  holding  such  debts  against  said 
city,  drawing  a  greater  rate  of  interest  than  four  per  cent.,, 
refuse  to  take  these  funding  bonds  in  exchange,  then  the  city 
may  sell  in  the  market,  of  said  bonds  at  par,  a  sum  sufiScient 
to  pay  off  and  discharge  said  debts. 

"Section  2.  Be  it  further  ordained  that  said  common 
council  shall  levy  a  tax  each  year  for  fifteen  years  upon  the 
taxables  of  said  city,  to  pay  the  annual  interest  on  said  bonds,, 
and  the  annual  payments  of  principal  thereof  of  $8,000  two 
years  after  date,  and  $8,000  per  year  thereafter. 

"Sections.  This  ordinance  shall  take  effect  and  be  in 
ibrce  from  and  after  its  passage  and  legal  publication. 

"By  order,   •         Jos.  T.  Brarhear,  Mayor. 

"John  A.  Zuck,  Clerk.'^ 

The  plaintiff  says  that  there  is  no  money  in  the  treasury 
of  said  city,  and  that  the  revenues  of  said  city  from  all  sources 
are  not  suificient  to  pay  all  of  the  annual  expenses  of  said 
city,  necessarily  incurred  in  carrying  on  the  city  government^ 
and  the  interest  on  her  said  debt,  and  that  the  debt  of  said 
city  is  increaising  by  the  non-payment  of  interest  as  it  ma- 
tures, or  in  borrowing  other  money  to  pay  such  interest. 
That  the  issue  and  sale,  or  negotiation  or  exchange,  of  said 
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bonds  by  the  said  city  will  greatly  increase  the  debt  of  the 
said  city,  and  that  the  revenues  of  said  city  from  all  sources 
will  not  be  sufficient  after  paying  the  necessary  expenses  of 
carrying  on  the  city  government  of  said  city,  to  pay  the  in- 
terest on  the  said  bonds,  as  the  said  interest  shall  accrue  from 
year  to  year.  That  said  city  and  her  officers  have  provided 
no  revenue  with  which  to  pay  said  bonds  or  interest  thereon. 
That  there  has  been  no  levy  or  assessment  of  taxes  within 
said  city,  of  her  taxable  property,  ordered  or  placed  on  the 
assessor's  book  or  tax-duplicate  of  said  city  for  the  purpose 
of  raising  said  fund  with  which  to  pay  safd  bonds  or  interest. 

The  plaintiff  says  that  said  city  had  no  legal  right  to  pass 
said  preamble  and  resolution  or  ordinance,  and  has  no  right 
or  authority  to  issue  the  bonds  therein  provided  for,  or  ex- 
change the  same.  And  that  unless  the  said  defendants,  the 
said  city  and  her  said  officers,  are  restrained,  the  said  bonds 
will  be  issued  and  put  upon  the  market  and  sold,  greatly  to 
the  injury  and  damage  of  the  plaintiff  and  the  taxpayers  of 
said  city  generally,  and  that  the  said  officers  of  said  city  are 
threatening  to  and  about  to  issue  said  bonds  and  put  the  same 
upon  the  market  in  accordance  with  the  provisions  of  said 
ordinance. 

Wherefore  the  plaintiff  prays  the  court  that  said  city  and 
her  said  officers  be,  on  the  final  hearing  of  this  cause,  per- 
petually enjoined  and  restrained  from  issuing  the  said  bonds, 
or  any  part  of  them,  or  in  any  manner  borrowing  money  or 
creating  a  debt  under  and  by  virtue  of  said  ordinance,  and 
for  all  relief  proper  in  the  premises. 

This  complaint  was  held  to  be  sufficient  upon  demurrer. 

The  defendants  then  answered,  admitting  the  debt  of  the 
city  of  Madison  to  have  been,  on  the  14th  day  of  March, 
1881,  as  stated  in  the  complaint,  and  that  the  value  of  the 
taxable  property  of  said  city  was  on  that  day,  and  is  now,  as 
alleged  by  the  plaintiff;  also,  admitting  that  the  plaintiff  is 
a  resident  citizen  and  taxpayer  of  the  city  in  question ;  also, 
farther  admitting  that  the  common  council  of  said  city  did, 
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on  the  4th  day  of  March^  1886,  by  a  vote  of  eleven  of  the 
twelve  members  of  that  body,  pass  the  ordinance  set  out  in 
the  complaint,  and  that  said  city  intended  to  issue  its  bonds 
and  to  fund  its  debt,  as  provided  by  such  ordinance,  unless 
lawfully  restrained  from  so  doing.  But  the  answer  averred 
that  said  city  does  not  propose  to  make  use  of,  or  to  appro- 
priate any  of  such  bonds,  or  any  of  the  proceeds  of  such 
bonds  which  may  be  sold,  for  the  purpose  of  paying  or  ex- 
tinguishing any  part  of  its  indebtedness  contracted  since  the 
14th  day  of  March,  1881,  but  solely  and  only  to  exchange 
such  bonds  for,  or  lo  use  their  proceeds  in  payment  of,  the 
bonds  and  obligations  of  such  city  outstanding  for  debts  in- 
curred before  tliat  date.  Said  answer  further  averred  that 
said  city  can  not  by  any  taxes  it  is  authorized  to  levy,  and 
other  sources  of  revenue,  pay  off  and  take  up  any  part  of  the 
debt  of  $104,000,  mentioned  in  the  complaint,  before  or  at 
the  time  of  its  maturity,  wherefore  it  has  become  desirable  to 
fund  such  indebtedness  by  the  issuing  of  new  bonds;  also, 
that  the  indebtedness  proposed  to  be  funded  bears  interest  at 
the  ratt*  of  six  per  cent,  per  annum,  and  some  of  it  at  a  still 
greater  rate  of  interest. 

The  defendants,  still  further  answering,  offered  to  consent 
that  judgment  might  be  rendered  enjoining  the  city  and  its 
officers  from  using  any  of  the  new  bonds  proposed  to  be  is- 
sued, or  their  proceeds,  for  the  payment  of  any  debt  con- 
tracted since  the  14th  day  of  March,  1881. 

The  plaintiff  demurred  to  this  answer,  and  his  demurrer 
being  overruled,  and  he  declining  to  plead  further,  final  judg- 
ment went  against  him  upon  demurrer. 

The  plaintiff,  as  the  appellant  here,  complains  of  the  over- 
ruling of  his  demurrer  to  the  answer,  and  cross  error  is  as- 
signed upon  the  refusal  of  the  circuit  court  to  sustain  the 
demurrer  of  the  appellees  to  the  complaint. 

Two  sections  of  the  statutes  having  relation  to  the  gov- 
ernment of  cities,  known  as  sections  3230  and  3231  of  the 
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Revised  Statutes  of  that  year,  went  into  effect  on  the  7tfa  day 
of  March,  1881,  and  are  in  these  words: 

"3230.  Any  city  or  town  in  this  State,  having  a  voting 
population  of  less  than  sixteen  thousand,  as  shown  by  the 
votes  cast  for  governor  at  the  last  preceding  election,  and 
having  an  indebtedness  evidenced  by  bonds,  notes,  or  other 
t>b]igations  heretofore  issued  or  negotiated  by  such  city  or 
town,  may,  for  the  purpose  of  funding  such  indebtedness,  or 
any  part  thereof,  and  reducing  the  rate  of  interest  thereon, 
«ud  cancelling  so  much  thereof  as  may  be  due  or  shall  here- 
after become  due,  upon  the  vote  of  two-thirds  of  the  members 
of  the  common  council  of  such  city  or  the  board  of  trustees 
of  such  town,  issue  its  bonds,  with  interest  coupons  attached, 
for  an  amount  not  exceeding,  in  the  aggregate,  the  whole 
amount  of  the  indebtedness  of  such  city  or  town;  which 
bonds  may  be  of  any  denomination  not  less  than  fifty  dollars, 
nor  more  than  one  thousand  dollars,  and  shall  be  paj^able  at 
any  place,  after  two  years,  in  equal  annual  instalments,  not 
exceeding  in  all  the  period  of  fifteen  years,  and  shall  bear  any 
rate  of  interest  not  exceeding  six  per  cent,  per  annum,  pay- 
:ahle  semi-annually;  and  such  city  or  town  may  negotiate 
such  bonds  at  any  market  or  place  at  not  less  than  par. 

"3231.  The  common  council  of  such  city  or  the  board  of 
trustees  of  such  town  shall  add  to  the  tax-duplicate  thereof, 
•annually,  a  levy  sufiBcient  to  pay  the  yearly  interest  on  said 
bonds  and  to  provide  a  sinking  fund  for  the  liquidation  of 
the  principal  thereof,  as  they  become  due;  which  sinking 
fund,  together  with  all  interest,  increase,  or  profit  thereon, 
«hall  be  applied  to  the  payment  of  said  bonds  and  to  no  other 
purpose." 

On  the  14th  day  of  March,  1881,  the  following  amend- 
ment to  the  Constitution,  known  now  as  Article  13  of  that 
instrument,  was  adopted :  "  No  political  or  municipal  cor- 
poration in  this  State  shall  ever  become  indebted,  in  any 
manner  or  for  any  purpose,  to  an  amount,  in  the  aggregate 
Vol.  107. 
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exceeding  two  per  centuin  on  the  value  of  the  tax,able  prop- 
erty within  such  corporation,  to  be  ascertained  by  the  last  as- 
sessment for  State  and  county  taxes  previous  to  the  incurring 
of  such  indebtedness  ;  and  all  bonds  or  obligations,  in  excess 
of  such  amount,  given  by  such  corporation,  shall  be  void : 
Provided,  That  in  time  of  war,  foreign  invasion,  or  other- 
great  public  calamity,  on  petition  of  a  majority  of  the  prop- 
erty-owners, in  number  and  value,  within  the  limits  of  such 
corporation,  the  public  authorities,  in  their  discretion,  may 
incur  obligations  necessary  for  the  public  protection  and  de- 
fence to  such  an  amount  as  may  be  requested  in  such  petition.'^ 

This  suit  was  instituted,  and  this  appeal  is  prosecuted,  upon 
the  theory  that  the  adoption  of  the  constitutional  amend- 
ment, above  set  out,  so  far  modified  sections  3230  and  3231 
of  the  statutes  of  1881,  previously  herein  also  set  out,  as  to- 
prohibit  cities  and  towns  from  issuing  new  bonds,  and  in  that 
way  funding  their  debts,  whenever  their  aggregate  indebted- 
ness exceeds  two  per  cent,  of  the  value  of  their  taxable  prop- 
erty respectively,  and  in  support  of  that  theory  it  is  argued 
that  the  issuance  of  new  bonds  in  a  form  different  from  older 
outstanding  obligations,  no  matter  for  what  purpose,  is,  in  a 
sense,  the  creation  of  a  new  debt,  and  that  such  is  the  case  in 
its  fullest  sense,  where  new  bonds  are  issued  to  provide  for 
the  payment  of  interest  already  due,  or  where  coupons  are 
attached  for  the  payment  of  future  interest  when  it  shall  be- 
come due. 

The  issuing  of  new  bonds  to  provide,  at  their  par  value,, 
for  the  payment  of  an  old  debt,  or  the  substitution  of  new 
evidences  of  a  pre-existing  debt,  is  not,  in  any  legal  or  proper 
sense,  the  creation  of  a  new  indebtedness.  Nor  is  the  fund- 
ing of  interest  already  due,  or  the  execution  of  coupons  for 
the  payment  of  interest  which  will  thereafter  accrue  upon  a 
pre-existing  indebtedness,  either  the  creation  of  a  new  debt, 
or,  in  legal  contemplation,  an  increase  of  such  pre-existing 
indebtedness.  Interest  is  the  premium  allowed  by  law  for 
the  use  of  money.   Guar  v.  Louisville  Banking  Co,,  11  Bush,. 
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180  (21  Am.  R.  209).  It  is  accessory,  or  incident  only,  to 
the  principal  debt  upon  which  it  accrues.  The  principal  is  a 
fixed  sum,  and  the  interest,  as  the  accessory  or  incident,  is 
necessarily  an  accruing  one.  The  obligation  to  pay  interest 
is,  in  many  instances,  imposed  by  law,  and,  whether  so  im- 
posed, or  resulting  from  a  special  contract,  such  an  obliga- 
tion becomes  an  incidental  gart  of  the  contract  for  the  pay- 
ment of  the  principal  sum,  and  continues  to  run  until  such 
principal  sum  is  fully  paid,  or  ^uch  contract  is  otherwise 
discharged,  the  principal  sum  being  in  all  cases  the  basis 
upon  which  accruing  interest  rests.  After  interest  has  ac- 
crued, the  parties  may,  by  agreement,  change  its  character  to 
that  of  principal,  and  then  interest  upon  the  amount  so  trans- 
formed may  commence  to  run.  See  Abbott  Law  Dictionary, 
Title  "Interest";  also  sections  5199  and  5200,  R.  S.  1881. 

Section  10  of  the  Constitution  of  the  United  States  de- 
clares, amongst  other  things,  that  no  State  shall  pass  any  ex 
poti  facto  law,  or  law  impairing  the  obligation  of  contracts. 
This  limitation  upon  the  jwwer  of  a  State  is  as  restrictive 
upon  its  action  through  its  organic  law  as  it  is  upon  the  char- 
acter of  the  statutes  which  its  Legislature  may  enact.  Rail- 
road Co.  V.  MeOlure,  10  Wall.  511;  County  of  Moultrie  v- 
Rockingham  Ten- Gent  Savings  Bank,  92  U.  S.  631. 

The  constitutional  amendment  in  question  could  not,  there- 
fore, have,  and,  for  that  reason,  did  not  have,  any  retrospec- 
tive effect  upon  the  existing  indebtedness  of  municipal  cor- 
porations at  the  time  of  its  adoption.  For  the  same  reason 
it  did  not  impair,  and  was,  j>resumably,  not  intended  to  im- 
pair, the  obligation  of  any  of  the  contracts  into  which  mu- 
nicipal corporations  had  already  entered,  whether  for  the 
payment  of  a  principal  sum  of  money  or  of  interest  which 
had  accrued,  or  might  thereafter  accrue  thereon.  Scott  v. 
Oity  of  Davenjjorty  34  Iowa,  208. 

Its  operation  was  only  prospective.  Where  the  limit  of 
a  two  per  centum  indebtedness  had  already  been  reached, 
it  prohibited  the  contracting  of  any  new  or  further  indebted- 
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ness ;  and  where  that  limit  had  not  been  reached,  it  simply 
restrained  municipal  corporations  from  incurring  new  debts 
in  excess  of  such  limit.  Consequently,  the  only  effect  which 
the  adoption  of  the  constitutional  amendment  now  before  us 
had  upon  the  sections  of  the  statute  under  consideration,  was 
to  limit  their  application  to  the  indebtedness  of  a  city  or  town 
which  had  been  contracted  prior  to  the  14th  day  of  March, 
1881,  and  to  such  as  has  been  since  incurred,  not  in  excess  of 
the  two  per  centum  lim^t  upon  the  value  of  its  taxable 
property. 

As  the  ordinance,  set  out  in  the  complaint,  proposes  to  fund 
only  indebtedness  which  had  beeil  contracted  prior  to  said 
14th  day  of  March,  1881,  it  applies  to  a  class  of  debts  not 
affected  by  the  constitutional  amendment  in  question,  and  is, 
in  consequence,  not  in  conflict  with  any  of  the  provisions  of 
that  article  of  the  Constitution. 

The  second  section  of  the  ordinance  involves  a  pledge  of 
full  compliance  with  the  provisions  of  section  3231,  R.  S. 
1881,  supra,  and  affords  all  the  security  in  that  respect  which 
could  reasonably  be  expected  in  advance  of  the  regular  times 
of  making  levies  of  the  necessary  taxes  to  carry  the  proposed 
new  arrangement  into  full  effect.  It  places  the  common  coun- 
cil in  the  position  of  being  easily  required  to  make  the  neces- 
sary levies  at  the  suit  of  any  person  interested  in  having  such 
levies  made. 

Construing  the  complaint,  as  we  do,  to  really  and  only 
mean  that  the  appellees  were  taking  measures  to  have  a  part 
of  the  indebtedness  of  the  city  of  Madison,  neither  invali- 
dated, nor  in  any  manner  affected,  by  the  recently  adopted 
article  13  of  the  Constitution,  refunded,  as  the  city  has  the 
power  to  do  under  existing  laws,  we  feel  constrained  to  hold 
that  the  facts  averred  did  not  present  acause  of  action  against 
the  appellees,  and  that,  therefore,  the  appellant  has  no  cause 
to  complain  of  the  ultimate  result  of  the  proceedings  below. 
As  having  a  bearing  on  some  of  the  questions  which  have 
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entered  into  this  discussion,  see  the  cases  of  Sackett  v.  OUy 
of  New  Albany,  88  Ind.  473  (45  Am.  K  467),  and  Gty  of 
Valparaiso  v.  Gardner,  97  Ind.  1  (49  Am.  R.  416). 

The  judgment  is  affirmed,  with  costs. 

FUed  Jane  22, 1886. 
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Attorney  and  Client. —  Value  of  Servicer, — Evidence. — Juit/. — In    deter-        149  408 
mining  the  value  of  personal  services,  the  jury  must  be  governed  by  the         107   117 
evidence  in  the  case.  1105   707 

Same. — Be/erenee  to  Third  Persons  to  Fix  Value. — Ckmirad. — Where  services 
have  been  performed  and  no  dispute  exists  as  to  their  value,  a  mere  oral 
reference  to  a  third  person  to  fix  their  vnlue  is  not  conclusive. 

rNarrBUCTiONS  to  Jury. — Pradice. — In  determining  whether  an  instruc- 
tion is  erroneous,  it  will  be  considered  in  connection  with  the  others 
given. 

Same. — It  is  not  error  to  refuse  to  give  instructions  asked  by  a  party  when 
the  subjects  embrace<l  in  them  are  covered  by  the  instructions  already 
given. 

Same. — HarmUss  Error. — An  erroneous  instruction,  if  harmless,  is  not 
available  for  the  reversal  of  a  judgment. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker,  I.  IT.  Phares  and  D,  Fraser,  for  appellant. 
D,  E.  Straight,  U.  Z.  Wiley  and  S,  F,  Carter,  for  appellee. 

Mitchell,  J. — This  was  a  suit  on  an  account  for  services 
rendered  by  the  appellee,  at  the  request  of  the  appellant,  in 
bringing  and  prosecuting  an  action  for  a  divorce,  and  in  as- 
sisting aboat  the  adjustment  of  some  property  rights  between 
the  appellant  and  her  husband.  The  account  included  a  small 
snm  for  rent. 

There  was  a  plea  of  payment,  an  answer  of  general  deniaL, 
with  other  special  answers,  one  of  which  set  up  a  special  con- 
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tract  under  which  it  was  alleged  the  services  were  performed. 
Another  answer  set  up  that  the  services  were  worth  the  sum 
of  twenty-five  dollars,  and  no  more,  and  that  that  sum  had 
been  tendered  the  plaintiff  and  brought  into  court  for  his 
benefit. 

These  special  answers,  although  not  the  subject  of  question 
here,  were  in  the  nature  of  answers  in  mitigation.  All  the 
<»vidence  applicable  to  them  was  admissible  under  the  general 
denial.  Blizzard  v.  Applegate^Sl  Ind.  368;  Smith  v.  Lisher, 
23  Ind.  500. 

The  plaintiff  below  had  a  verdict  for  one  hundred  dollars, 
u[)on  which,  over  a  motion  for  a  new  trial,  judgment  was 
rendered. 

Certain  instructions  given  by  the  court,  and  the  refusal  to 
give  others  requested  on  the  appellant's  behalf,  are  the  chief, 
if  not  the  only,  subjects  of  contention. 

The  second  instruction,  given  at  plaintiff's  request,  after 
defining  the  nature  of  the  action,  informed  the  jury  that  to 
entitle  the  plaintiff  to  recover  he  must  have  proved  by  a  pre- 
ponderance of  the  evidence  all  the  material  allegations  of  his 
complaint ;  and,  further,  that  in  the  event  they  should  find 
from  the  evidence  that  services  were  performed  by  the  plain- 
tiff as  attorney  for  the  defendant,  and  that  the  reasonable 
value  of  such  services  had  been  proven,  then  the  plaintiff  was 
entitled  to  a  verdict  for  the  amount  which  the  evidence  proved 
his  services  were  worth. 

It  is  said  this  instruction  ignores  the  defence  that  the  ser- 
vices were  i>erformed  under  a  special  contract.  .This  may  be 
<*onceded.  It  did  not  purport  to  do  more  than  define  the  plain- 
tiff's rights  under  the  complaint.  Coupled  with  the  other 
instructions,  it  must  have  been  so  understood. 

The  seventh  instruction,  given  at  the  request  of  the  de- 
fendant, presented  the  law  of  the  case  as  applicable  to  the 
defence  that  a  special  contract  existed.  Construing  both  of 
these  with  those  given  by  the  court,  and  the  jury  must  have 
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understood  this  feature  of  the  defence.  Boyle  v.  State,  105 
Ind.  469. 

The  jury  were  further  instructed  that  in  determining  the 
value  of  the  plaintiff^s  services^  they  should  be  governed 
wholly  by  the  evidence  in  the  case,  and  not  by  their  judg- 
ment or  preconceived  opinions  as  to  the  value  of  such  ser- 
vices. The  objections  to  this  instruction  are  not  well  founded. 
In  determining  the  value  of  the  services  of  an  attorney,  as 
of  any  other  person,  the  evidence  in  the  case,  and  not  the  pre- 
conceived opinions  of  the  jury,  is  to  control. 

One  of  the  defendant's  answers  presented  the  somewhat 
novel  defence  that  the  services  were  performed  under  a  special 
contract,  the  effect  of  which  was  that  in  consideration  that 
the  defendant  in  the  divorce  suit  would  not  resist  the  grant- 
ing of  a  divorce,  the  appellee  agreed  to  submit  the  amount  of 
compensation  which  he  should  receive  as  attorney  in  the  di- 
vorce case  to  the  determination  or  judgment  of  the  attorneys 
for  the  defendant,  and  that  the  defendant's  attorneys  had  fixed 
the  plaintiff's  compensation  at  twenty-five  dollars,  which  had 
been  tendered.  There  was  some  proof  tending  to  show  that 
if  any  agreement  of  that  description  was  made,  it  was  not 
made  until  after  the  services  were  performed. 

As  bearing  upon  that  feature  of  the  case,  the  court  in- 
structed the  jury,  in  substance,  that  if  an  agreement  of  the 
character  mentioned  was  made,  yet,  if  it  was  without  consid- 
eration, it  would  not  be  binding  on  the  plaintiff. 

Upon  the  assumption  that  an  agreement  such  as  that  stated 
would  be  valid  under  any  circumstances,  a  proposition  we  do 
not  decide,  it  certainly  would  be  without  consideration,  and 
therefore  invalid,  if  it  was  not  made  until  after  the  services 
had  been  performed.  Where  services  have  been  performed 
and  no  dispute  exists  as  to  the  price  or  value,  a  mere  oral 
reference  to  a  third  person  to  fix  the  value  is  not  conclusive. 
There  was  evidence  to  which  the  instruction  was  relevant, 
and  it  was  correct. 
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Without  examining  in  detail  such  of  the  defendant's  in- 
structions as  the  court  refused^  it  is  sufficient  in  this  connec- 
tion to  say,  the  court  having  given  other  pertinent  instruc- 
tions, fully  covering  all  that  was  proper  or  material  in  those 
asked,  no  error  was  committed  fn  that  regard. 

The  court  of  its  own  motion  instructed  the  jury  that  as  no 
payment  had  been  proved,  the  plea  of  payment  need  not  be 
considered  by  them.  The  plaintifiP,  in  his  testimony,  admitted 
that  the  defendant  was  entitled  to  a  credit  of  $1.50  On  the  ac* 
count  for  rent,  that  amount  having  been  paid  to  plaintiff's 
wife. 

A  reversal  is  insisted  upon  because  of  this  instruction.  It 
is  apparent  that  the  court,  as  also  the  appellant's  counsel,  over- 
looked the  small  sum  above  mentioned.  It  would  doubtless 
have  been  corrected  if  an  instruction  for  that  purpose  had 
been  asked.  The  jury  could  not  have  understood  that  the 
court  meant  to  tell  them  as  a  proposition  of  law,  that  the  de- 
fondant  was  not  entitled  to  a  credit  on  the  rent  for  the  sum 
admitted  to  have  been  paid.  This  is  so  plainly  a  harmless 
inadvertence,  involving  an  amount  so  trifling,  that  we  decline 
to  reverse  the  judgment,  even  though  the  instruction  wa* 
technically  erroneous.  The  statute  enjoins  upon  us  not  to 
reverse  judgments,  where  it  appears  that  the  merits  of  the 
cause  have  been  fairly  determined  in  the  court  below.  Section 
658,  R.  S.  1881 ;  Billingsley  v.  Groves,  5  Ind.  553. 

There  is  nothing  in  the  other  instructions  given  which  re- 
quires a  reversal  of  the  cause. 

The  judgment  is  affirmed,  with  costs. 
Filed  June  22, 1886. 


MAY  TERM,  1886.  121 


Untchinson  v.  Lemcke  rt  al. 


No.  11,303.  ^^ 


197 


Slfl 


IW 

m 

156 

58 

156 

618 

156 

619 

156 

620 

Hutchinson  t;.  Lemcke  et  al.  107  121 1 

160    UO 

Dbcedentb'  Estates.—  Widow's  IniereH  in  Beat  Eataie^^Poarties  to  Action.— 
Praeiioe. — Under  oar  present  law,  the  court  can  in  no  case,  for  the  pur* 
pose  of  paying  debts  against  the  estate  of  a  decedent,  order  the  sale  of 

the  portion  of  the  real  estate  which  the  widow  owns  by  reason  of  her  

marital  rights,  whether  she  is  made  a  party  to  the  proceeding  or  not.  |^   Ig 

Same. — Tenancy  by  Entireties. —  Wtdoufs  Inieresi  Prior  to  SlatiUe  of  1852. —  — 

Judgment --Qmelusiveness  of, — Prior  to  the  taking  effect  of  the  statute  of  17 j     ^ 

1852,  the  widow  took  only  a  dower  interest  in  the  real  estate  of  her  hus* 

band,  and  the  probate  court  had  power  to  order  the  entire  fee  sold  for 

the  payment  of  debts ;  and  when  the  widow  claimed  to  be  the  absolute 

owner  of  real  estate  by  reason  of  a  tenancy  by  entireties,  and  being  made 

a  party  to  a  petition  by  her  husband's  administrator  to  sell  such  real 

estate,  for  the  payment  of  the  debts  of  his  estate,  failed  to  appear,  and 

permitted  such  order  to  be  made,  she  is  bound  by  such  proceedings,  and 

can  not  afterwards  assert  title. 

New  Trial  as  of  Right.— H^awr  of  Objection  to.— Time  of  Granting.— 
Where,  in  an  action  for  the  recovery  of  real  estate,  a  new  trial  is  granted 
as  a  matter  of  right  prior  to  the  rendition  of  judgment,  without  excep- 
tion or  objection,  and  the  parties  proceed  to  try  the  case  a  second  time, 
the  objection  which  might  have  been  made  to  the  granting  of  a  new  trial 
before  judgment  is  waived. 

Statute  of  Luiitatiohs.— Administrator's  Sale  of  Real  £«<ate.— Although 
an  administrator's  deed  to  real  estate  is  prematurely  made,  the  title  of 
the  purchaser  is  protected  by  the  five  years'  statute  of  limitations,  where 
the  party  injuriously  affected  is  not  under  disability. 

Practice. — Instructions  Ashed  Must  be  Signed. — There  is  no  available  error 
in  the  refusal  of  the  court  to  give  instructions  asked,  where  the  same* 
are  not  signed  by  the  party  or  his  counsel. 

From  the  Vanderburgh  Circuit  Court. 

A.  C  Tanner  and  W.  W.  Ireland,  for  appellant. 
(7.  Denbt/f  D.  B.  Knmiery  P,  Maier  and  A,  Gilchrist,  for 
appellees. 

ZoLLARSy  J, — Appellant  brought  this  action  to  recover 
from  Willard  Carpenter^  Alvin  B.  Carpenter  and  J.  Augustus 
Lemcke,  the  undivided  one-half  of  ^^the  southwest  half  of 
lot  86,"  in  the  old  plan  of  Evansville. 

The  facts  in  the  ease,  as  developed  by  the  record,  are  sub- 
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stantially  as  follows:  In  1838  Abraham  Hutchinson-y  appel- 
lant's husband,  and  one  Francis  Amory  were  the  owners  in 
fee  simple  of  lot  86,  in  the  old  plan  of  Evansville^  as  tenants 
in  common. 

On  the  17th  day  of  Jane,  1840,  Amory  conveyed  his  in- 
terest in  the  southwest  half  of  the  lot  to  Abraham  Hutchin- 
son and  his  wife,  appellant,  which  deed  was  duly  recorded  on 
the  21st  day  of  July,  1840.  Abraham  Hutchinson  being  in- 
debted to  Alvin  B.  and  Willard  Carpenter,  he  and  appellant, 
on  the  2oth  day  of  October,  1841,  executed  and  delivered  to 
the  Carpenters  what  appellant's  attorneys  call  a  trust  deed, 
and  what  appellees'  attorneys  insist  was  a  mortgage,  covering 
the  portion  of  the  lot  here  in  dispute. 

The  granting  portion  of  the  instrument  is  in  form  an  ab- 
solute warranty  deed,  in  consideration  of  $1,960.  It  closed 
with  the  following :  "And  provided,  however,  and  these  pre- 
sents are  made  as  a  deed  of  trust  subject  to  the  trust  and  con- 
ditions hereinafter  mentioned.  That  is  to  say,  that  whereas 
A.  P.  Hutchinson  is  indebted  to  the  said  parties  of  the  sec- 
ond part  in  the  sum  of  $1,960,  due  and  payable  in  one  year 
from  the  date  hereof,  with  interest  at  the  rate  of  6  per  cent, 
from  date :  Now,  therefore,  should  the  said  Hutchinson  well 
and  truly  pay  the  said  party  of  the  second  part  the  said  sum 
of  money  as  above  provided,  with  interest  as  aforesaid^  then 
these  presents  shall  cease  and  be  null  and  void ;  but  in  case 
of  the  non-payment  of  the  said  sum  of  money,  or  any  part 
thereof,  as  above  specified,  it  shall  and  may  be  lawful  for  the 
said  Carpenters,  their  agent  or  attorney,  to  sell  said  half-lot 
at  public  auction  to  the  highest  bidder,  having  first  given 
thirty  days'  notice  in  the  nearest  public  newspaper  printed  in 
the  State,  of  the  time  and  place  of  said  sale,  and  therefor  to 
make  to  the  purchaser  a  good  and  sufficient  deed  in  fee  simple, 
applying  the  purchase-money  towards  the  liquidation  of  said 
debt  and  expenses  of  sale,  and  returning  the  surplus,  if  any, 
and  from  thence  all  equity  of  redemption  in  said  premises 
shall  cease  and  determine;  said  parties  of  the  second  part 


MAY  TERM,  1886.  123 


Hutchinson  v.  Lemcke  el  at 


ihold  a  note  of  said  Hutchinson  .for  the  sum  of  (1^960.  In 
witness  whereof  the  said  parties  of  the  first  part  have  hereto 
:set  their  hands  and  seals  this  the  date  above  written.'^ 

This  instrument  was  recorded  on  the  9th  day  of  November, 
1841. 

Abraham  Hutchinson  died  on  the  30th  day  of  May,  1842, 
without  having  paid  to  the  Carpenters  the  $1,960,  or  any 
portion  of  it.  It  has  not  been  paid,  unless,  as  alleged  in  the 
•complaint,  it  has  been  paid  by  the  rents  and  profits  of  the 
premises,  in  the  possession  of  appellees,  or  paid  by  Hutchin- 
icon's  administrator.  The  premises  were  never  sold  by  the 
Carpenters,  nor  by  any  one  else  as  provided  in  the  trust  deed 
or  mortgage,  nor  has  that  instrument  ever  been  satisfied  of 
record. 

Abraham  P.  Coleman  was  appointed  administrator  of  the 
estate  of  Abraham  Hutchinson.  On  the  11th  day  of  August, 
1842,  Coleman,  as  such  administrator,  filed  a  bill  in  the  pro- 
bate court  of  Vanderburgh  county  against  appellant  and  her 
«hildren^  all  minors,  and  the  Carpenters,  in  which  he  alleged, 
amongst  other  things,  that  the  personal  estate  was  insufficient 
to  pay  Hutchinson's  debts;  that  he  died  possessed,  and  the 
owner,  of  the  half-lot  here  in  dispute ;  that  it  was  mortgaged 
to  the  school  commissioners  to  secure  the  payment  of  Jl  79.40 ; 
that  in  1841  Hutchinson  was  indebted  to  the  Carpenters  upon 
a  judgment  in  the  sum  of  $187.68,  which  they  were  threaten- 
ing to  enforce  by  execution ;  that  being  thus  pressed,  and  in 
danger  of  being  financially  ruined  by  such  execution,  and 
being  induced  by  threats  and  promises  by  the  Carpenters,  he 
agreed  to,  and  did,  take  a  loan  from  them  of  $805.75,  which, 
with  the  amount  of  the  judgment,  made  his  indebtedness  to 
them  $1,000;  that  $960,  by  way  of  interest,  was  added,  but 
was  to  be  treated  as  a  part  of  the  principal  debt,  making  the 
whole  $1,960  to  be  paid  in  one  year,  with  6  per  cent,  interest 
thereon,  and  secured  by  the  trust  deed  or  mortgage ;  that  the 
•Carpenters,  to  avoid  a  possible  defence  of  usury,  assigned  to 
Hutchinson  worthless  accounts,  to  the  amount  of  $960,  with 


^ 
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an  agreement  that  whatever  portion  of  them  could  not  be 
collected  during  the  coming  year,  would  be  accepted  back  at 
fifty  cents  on  the  dollar,  and  the  amount  be  deducted  from 
Hutchinson's  indebtedness,  on  condrtion  that  he  would  first 
satisfy  the  prior  mortgage  to  the  school  commissioners;  that 
to  further  avoid  a  possible  defence  of  usury,  the  Carpenters- 
insisted  that  there  should  be  inserted  in  the  trust  deed  or 
mortgage  the  power  of  sale,  as  above  set  out.  The  prayer  ia 
the  bill  was,  that  the  conveyance  to  the  Carpenters  might  be 
declared  to  be  a  mortgage;  that  they  be  compelled  to  take- 
back  the  accounts  at  their  face,  and  accept  Jl,000  and  interast 
thereon  in  discharge  of  the  mortgage,  and  that  the  adminis- 
trator might  have  an  order  to  sell  the  half-lot  for  the  purpose 
of  paying  off  the  mortgages  thereon,  and  other  debts  against 
the  estate,  and  that  appellant  might  be  sub}KBnaed  to  answer 
the  bill. 

She  and  the  Carpenters  having  been  subpoenaed  and  not 
appearing,  the  bill  was  taken  as  confessed,  and  it  was  ad- 
judged and  decreed  that  the  Carpenters  were  entitled  to  Jl,- 
067.56,  that  all  of  the  balance  was  usurious  and  void,  that 
the  deed  from  Hutchinson  to  the  Carpenters  was  intended  to 
be,  and  was,  a  mortgage,  and  that  the  widow  and  children 
had  the  right  to  redeem.  An  order  was  made  authorizing* 
the  administrator  to  sell  the  real  estate,  and  directing  him  to 
apply  the  proceeds  to  the  payment  of  the  Carpenters'  claim,, 
and  the  residue,  if  any,  to  the  payment  of  the  general  debt* 
against  the  estate*. 

On  the  27th  day  of  December,  1843,  the  administrator  sold 
the  half-lot  in  suit  to  Willard  Carpenter  for  $1,000,  the  build- 
ing having  been  burned  before  the  sale.  On  the  12th  day 
of  February,  1 844,  the  sale  was  reported  to  and  approved 
and  confirmed  bv  the  court.  The  administrator's  deed  to 
Carpenter,  executed  on  the  24th  day  of  February,  1844,  waft 
recorded  on  the  16th  day  of  August,  1844.  On  the  29th  day 
of  May,  1844,  Alvin  B.  Carpenter  and  wife,  in  settlement  of 
his  partnership  affairs  with  his  brother,  executed  and  deliv- 
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«red  to  Willard  Carpenter  a  quitclaim  deed  for  several  tracts 
of  real  estate,  among  which  was  the  half-lot  described  in  the 
trust  deed  or  mortgage  by  appellant  and  husband  to  the  Car- 
{)enters.  On  the  12th  day  of  April,  1858,  Willard  Carpen- 
ter conveyed  the  half-lot,  with  his  other  property,  to  Allis  and 
Walker,  assignees,  for  the  benefit  of  his  creditors.  On  the 
'2d  day  of  June,  1858,  Allis  and  Walker,  as  such  assignees, 
fiold  and  conveyed  the  half-lot  to  Alvin  B.  Carpenter.  On 
the  11th  day  of  March,  1863,  Alvin  B.  Carpenter,  in  con- 
sideration of  $10,000,  and  by  warranty  deed,  conveyed  the 
half-lot  to  Schapker  and  Bussing.  On  the  1st  day  of  Jan- 
uary, 1872,  Schapker  and  Bussing,  in  consideration  of  $31,000, 
45old  and  by  warranty  deed  conveyed  the  half-lot  to  Bernard 
Nure.  On  the  2d  day  of  May,  1881,  Bernard  Nure,  in  con- 
sideration of  f33,000,  sold  and  by  warranty  deed  conveyed 
the  half-lot  to  the  appellee  Lemcke.  Shortly  before  the  sale 
by  the  administrator,  the  buildings  on  the  half-lot  were  burned. 

There  was  evidence  adduced  upon  the  trial,  that  shortly 
After  the  fire,  and  before  the  sale  by  the  administrator,  Wil- 
lard Carpenter  assumed  to  be  in  the  possession  of  the  half- 
lot,  by  going  upon  it  and  removing  the  debris  therefrom. 

For  the  purposes  of  a  decision  upon  the  instructions,  if 
such  a  decision  shall  be  found  to  be  necessary,  such  posses- 
sion may  be  taken  as  an  established  fact.  There  was  evidence 
iilso  that  no  possession  was  taken  by  either  of  the  Carpenters 
until  after  the  sale  by  the  administrator  and  the  executioii 
and  delivery  of  his  deed  to  Willard  Carpenter,  and  that  pos- 
session was  taken  by  Willard  Carpenter  under  and  by  virtue 
of  the  administrator's  deed,  and  not  otherwise.  For  the  pur- 
poses of  a  decision  of  the  case  upon  the  evidence,  that  fact 
must  be  taken  as  established.  The  evidence  shows  that  in 
March,  1845,  after  the  execution  of  the  administrator's  deeds, 
Willard  Carpenter  took  complete  and  exclusive  possession  of 
the  half-lot,  and,  at  an  expense  of  at  least  $2,000,  erected 
permanent  business  buildings  thereon,  which,  with  out-build- 
ings, covered  the  whole,  or  nearly  the  whole,  of  the  half-lot. 
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From  that  time  forth  until  his  assignment  in  1858^  he  held 
the  exclusive  possession  of  the  premises^  rented  the  buildings, 
received  the  rents,  and  paid  the  taxes.  After  his  purchase 
from  the  assignees  in  1858,  until  he  sold  in  1863,  Alvin  B. 
Carpenter  had  the  exclusive  possession  of  the  premises,  rented 
the  buildings,  received  the  rents,  and  paid  the  taxes.  Schap- 
ker  and  Bussing  expended  upon  the  property  from  $15,000 
to  $20,000,  enjoyed  the  use  of  the  property,  and  paid  the 
taxes  until  they  sold  it  in  1872.  In  like  manner,  Nore  held 
the  exclusive  possession,  paid  taxes,  etc.,  until  he  sold  the 
property  in  May,  1881.  Since  then  Lemcke  has  held  the 
property  in  like  manner.  During  all  the  years  from  the  death 
of  her  husband,  in  1842,  until  a  short  time  before  the  begin- 
ning of  this  action,  on  the  1st  day  of  June,  1881,  appellant 
made  no  claim  to  the  property,  nor  to  any  of  the  rents  and 
profits. 

Aside  from  the  Carpenters,  the  several  purchasers  had  no 
notice  of  appellant's  rights,  except  such  as  the  records  af- 
forded, and  they  had  ho  actual  knowledge  of  her  claim  un- 
der the  Amory  deed. 

It  is  not  shown  by  the  evidence  how  much  rent  was  col- 
lected by  the  Carpenters,  nor  is  it  shown  by  the  evidence  what 
the  rental  value  of  the  property  was,  while  it  was  held  by 
the  Carpenters,  or  since. 

The  first  trial  below  resulted  in  a  verdict  for  appellant. 
After  verdict,  and  without  any  judgment  thereon,  the  court 
granted  a  new  trial  under  the  statute,  as  a  matter  of  right. 

Mr.  Palmer,  as  aviieu^  curiae,  makes  the  point  that  under  the 
statute  the  court  had  no  right  to  grant  a  new  trial  without 
cause,  and  as  a  matter  of  right,  until  after  the  rendition  of 
judgment,  and  that,  hence,  the  order  granting  a  new  trial 
was  a  nullity,  and  that  the  judgment  should  be  reversed,  and 
the  case  left  to  be  disposed  of  under  the  first  verdict.  If 
there  had  been  an  objection  and  exception  to  the  granting  ot* 
the  new  trial,  there  would  be  force  in  the  point  made.  By- 
proceeding  to  try  the  case  a  second  time,  without  such  ob- 
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jcctions  or  exceptions,  it  must  be  held  that  appellant  waived 
^11  objections  that  she  might  have  made  and  urged  against 
the  granting  of  the  new  trial.  Marsh  v.  Elliott,  51  Ind.  547; 
Vemia  v.  Lawson,  54  Ind.  485. 

It  is  assumed  by  counsel  for  appellant,  and  tacitly  con- 
ceded by  counsel  for  appellees,  that  the  deed  from  Amory  to 
her  and  her  husband  made  them  tenants  by  entirety  of  an  un- 
divided one-half  of  the  half-lot  in  dispute,  and  that  by  the 
death  of  her  husband  appellant  became  the  absolute  owner 
of  the  undivided  one-half  of  the  half-lot,  and  entitled  to 
dower  in  the  other  undivided  one-half. 

Without  entering  into  a  discussion  of  the  question,  we  as- 
sume that  such  were  the  rights  of  appellant.  There  is  no 
question  of  dower  involved  in  this  case.  The  action  is  to 
recover  an  undivided  one-half  of  the  half-lot,  upon  the  theory 
that  she  became  the  absolute  owner  of  it  by  the  death  of  her 
husband. 

In  the  outstart,  appellant's  counsel  argue  that  the  probate 
court  had  no  authority  to  order  the  sale  of  appellant's  undi- 
vided half  of  the  half-lot,  that  her  rights  and  interests  therein 
were  in  no  way  affected  by  the  proceedings  in  the  probate 
court,  and  the  administrator's  sale  and  deed  based  thereon. 
This  argument  is  rested  upon  the  cases  of  Hanlon  v.  Water- 
bury,  31  Ind.  168,  Kent  v.  Taggart,  68  Ind.  163,  EllioU  v. 
Frakea,  71  Ind.  412,  Armstrong  v.  Cavitt,  78  Ind.  476,  and 
Compton  V.  Pruitt,  88  Ind.  171. 

The  case  of  Hanlon  v.  Waterbury,  supra,  was  an  action  by 
a  widow  for  partition,  she  claiming  to  be  the  owner  of  the 
undivided  one-third  of  the  lots  as  widow,  and  asserting  that 
the  defendant  was  the  owner  of  the  other  two-thirds  by  virtue 
of  a  sale  by  the  administrator  of  her  husband's  estate.  The 
defendant  answered,  alleging  that  upon  the  petition  of  the 
administrator  to  the  court,  he  had  been  ordered  to  sell,  and 
had  sold  and  conveyed,  the  whole  of  the  lots ;  that  the  de- 
fendant had  purchased  them,  believing  that  he  was  getting 
title  to  the  whole  of  them,  and  asked  that  the  heirs  might 
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be  made  defendants^  and  that  the  widow's  interest  in  the  sev- 
eral lots  owned  by  her  husband  might  be  set  off  in  lots^  other 
than  those  purchased  by  the  defendant.  In  the  decision  of 
the  case  the  court  said :  "  The  widow's  interest  was  not  liable 
for  the  decedent's  debts.  The  court  did  not  decree  its  sale, 
^and  could  not  legally  do  so.  The  petition  filed  by  the  ad- 
ministrator^ praying  for  an  order  to  sell  the  lots^  stated  the 
fact  that  the  decedent  left  the  appellee,  his  widow,  surviving ; 
and  the  purchasers  at  or  under  that  sale  must  be  presumed  to 
have  known  that  she  was  entitled  to  one  undivided  third  of 
the  lots,  which  was  not  subject  to  sale  for  the  payment  of  the 
husband's  debts;  and  hence  they  can  not  claim  to  be  pur- 
eliasers  in  good  faith,  believing  they  were  thereby  acquiring 
unincumbered  titles  to  the  whole  of  the  lots." 

In  the  case  of  Kent  v.  Taggart,  supra,  the  widow  was  not 
a  party  to  the  proceedings  by  the  administrator  for  the  sale 
of  the  real  estate  of  her  husband,  and,  of  course,  was  not 
bound  thereby. 

The  case  of  Elliott  v.  Frakes,  siipra,  was  an  action  by  two 
children  to  recov^er  real  estate  which  they  claimed  as  devisees 
of  their  mother.  The  leading  facts  set , up  in  their  complaint 
are,  that  their  father  died  in  1854,  the  owner  of  real  estate, 
and  left  surviving  their  mother  as  his  widow ;  that  by  virtue 
of  her  marital  relations,  she  became  the  owner  in  fee  of  the 
undivided  one-third  of  the  real  estate;  that,  having  willed 
that  third  to  the  plaintiffs,  she  died  in  February,  1856.  The 
answer  by  the  defendant,  not  denying  the  averments  in  the 
complaint  as  to  the  surviving  widow  and  her  will,  8.et  up  the 
appointment  of  an  administrator  of  the  estate  of  the  hus- 
band, and  an  order  for,  and  tlie  sale  of  the  whole  of  the  real 
estate  by  the  administrator  after  the  death  of  the  widow,  and 
the  purchase  of  it  by  the  defendant,  and  that  the  plaintiffs 
were  parties  to  that  proceeding.  It  was  held,  that,  by  not 
denying,  the  answer  admitted  the  survival  of  the  widow,  to 
whom  one-third  of  the  land  descended  in  fee  simple.  It  was 
said :  "  Upon  the  facts  thus  admitted,  the  common  pleas  court 
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*  *  had  no  power  to  order  the  sale  of  more  than  two-thirds 
of  the  tract  of  land  in  question,  for  the  payment  of  the  debts 
and  demands  against  the  estate  of  John  Sipe,  and  if  the  order 
of  sale,  set  up  in  this  paragraph  of  answer,  purported  to  au- 
thorize  and  direct  the  sale  of  the  whole  tract,  it  was  simply 
inoperative  and  void,  as  against  the  interest  which  descended 
to  the  widow.'^  In  answer  to  the  contention  that  the  plain-^ 
tiffs  were  bound  by  the  order  of  sale,  it  was  held  that  as  they 
were  parties  only  as  the  children  and  heirs  of  their  father, 
ithey  were  bound  only  as  such,  and  not  as  the  devisees  of  their 
mother,  and  that  hence  the  interest  which  they  got  from  her 
-was  not  affected  by  the  proceedings  and  order  of  sale. 

The  case  of  Armstrong  v.  Cavitty  supra,  was  an  action  for 
the  partition  of  real  estate  by  the  children  and  heirs  of  Arm- 
i»trong,  deceased.  They  alleged  in  their  complaint  that  their 
father  left  surviving  a  second  wife,  who  had  since  died  with- 
out children,  and  that  they  thereby  became  the  owners  of  the 
one-third  of  the  real  estate  which  had  descended  to  her  from 
their  father.  The  defendants  answered  that  the  administra- 
tor of  the  estate  of  the  plaintiffs'  father  had  applied  for  an 
order  from  the  court  to  sell  the  whole  of  the  real  estate  of 
the  father  for  the  payment  of  debts  against  the  estate ;  that 
to  that  proceeding  the  plaintiffs  and  the  widow  were  made 
parties  by  proper  notices ;  that  the  plainti£fe  appeared  and 
answered  by  guardian  ad  litem,  and  that  the  widow  was  de- 
faulted ;  that  the  court  found  that  the  widow  was  owner  of 
a  life-estate  in  one-third  part  of  the  real  estate,  and  ordered 
the  whole  of  it  to  be  sold  subject  to  that  life-estate ;  that  after- 
wards the  widow  consented  that  her  so-called  life-estate  might 
he  sold  also  by  the  administrator,  and  he  sold  the  whole  of 
the  real  estate,  and  paid  over  to  the  widow  the  value  of  her 
life-estate.  It  was  held  that  under  the  statutes  of  descents, 
upon  the  death  of  the  widow,  the  share  which  descended  to 
her  would  descend  to  the  plaintiffs,  children  by  the  first  wife. 
It  was  also  held  that  so  far  as  the  administrator's  petition 
Vol.  107.— 9 
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sought  the  sale  of  the  widow's  interest  in  the  real  estate^  the 
court  of  common  pleas  did  not  have,  and  could  not  acquire, 
jurisdiction  of  the  subject-matter  of  such  petition ;  that  her 
interest  in  the  real  estate  descended  to  her  in  fee  simple,  free 
from  all  demands  of  the  creditors  of  her  deceased  husband, 
and,  therefore,  was  not  subject  to  be  converted  into  assets  for 
the  payment  of  his  debts.  It  was  also  held  that  the  court 
did  not  have  jurisdiction  of  the  persons  of  the  plaintiiis,  as 
children  of  the  decedent,  so  as  to  bind  them  as  to  any  inter- 
est then  held  by  the  widow,  because,  at  that  time,  they  had 
no  interest  in  the  portion  that  had  descended  to  her. 

The  case  of  Oompton  v.  PruiU,  supra^  was  an  action  for  par- 
tition by  a  widow.  The  defendant  answered  that  the  admin- 
istrator of  the  estate  of  the  plaintiff's  husband  procured  an. 
order  to  sell  the  entire  fee  simple  of  the  land  to  pay  the  debts- 
against  the  estate ;  that  the  plaintiff  was  a  party  to  that  pro- 
ceeding; that  in  pursuance  of  the  order,  the  administrator 
sold  the  whole  of  the  land,  and  that  the  purchasers,  with  the 
knowledge  of  the  plaintiff,  took  possession,  and  had  occu- 
pied the  land  in  good  faith  for  ten  years,  and  claimed  to  own 
it  in  fee  simple.  In  deciding  the  case,  Bicknell,  C.  C,  quoted 
section  75,  2  R.  S.  1876,  p.  619,  which  gave  the  court  au- 
thority to  sell  the  real  estate  of  the  deceased,  and  said  that 
that  section  gave  the  court  no  authority  to  sell  the  wife's- 
land;  that  when  the  husband  dies  his  wife's  one-third  is  no- 
longer  the  real  estate  of  the  deceased.  After  quoting  the 
statute  which  provides  that  the  petition  by  the  administrator 
for  a  sale  of  real  estate  shall  contain  "a  description  of  the 
real  estate  of  the  deceased,  liable  to  be  made  assets  for  the 
payment  of  his  debts,  or  so  much  thereof  as  the  executor  or 
administrator  may  deem  it  necessary  to  sell,"  it  was  said :  "  In 
this  case  the  petition  stated  that  the  decedent  died  seized  of 
the  land,  etc.,  leaving  a  widow.  That  was  equivalent  to  a  state- 
ment that  only  two-thirds  of  it  was  liable  to  be  made  assets. 
It  notified  the  court  and  all  parties  in  interest  to  that  effect, 
as  fully  as  if  the  language  had  been  that  of  clause  3,  supra,, 
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and  had  stated  expressly  that  the  land  to  be  sold  was  two- 
thirds  of  the  land  described.  So  the  notice  of  the  applica- 
tion to  sell  stated  that  the  administrators  had  filed  their  pe- 
tition to  sell  the  real  estate  of  the  decedent,  nothing  more. 
Such  a  petition  and  notice  did  not  inform  the  widow  of  an 
intended  attack  upon  her  rights,  and  she  was  guilty  of  no 
laches  in  failing  to  appear  in  the  proceeding.  She  had  a  right 
to  presume  that  the  land  liable  to  be  made  assets  was  the  onl}* 
subject  of  the  petition,  and  aeainst  such  a  petition  she  had 
no  defence/'  After  quoting  from  cases,  it  was  further  said  : 
''These  cases  show  that,  in  Indiana,  under  the  ordinary  stat- 
utory proceeding  to  sell  a  decedent's  land  to  make  assets,  the 
attempted  sale  of  the  widow's  land  is  a  mere  nullity  and  has 
no  effect  upon  her  rights.  She  remains  a  tenant  in  common 
with  the  purchaser." 

These  decisions  have  been  approved  in  later  cases,  and 
we  have  no  doubt  stated  the  law  of  the  cases  in  which  they 
were  pronounced  correctly.  Flenner  v.  Travellers  Ins,  Co., 
89  Ind.  164;  NuUer  v.  Hawkins,  93  Ind.  260;  Maiihews  v. 
Paley  93  Ind.  443 ;  Pepper  v.  Zahrusinger,  94  Ind.  88  ;  Clark 
v.  Deutsch,  101  Ind.  491 ;  Frakes  v.  EllioU,  102  Ind.  47. 

A  careful  examination  of  the  cases  above  cited  and  stated 
will  show  that  they  rest,  in  the  main,  upon  the  propositions: 

First.  That  the  courts  have  no  authority  to  order  the  sale 
of  lands  to  pay  debts  against  the  decedent's  estate  except  the 
lands  belonging  to,  and  forming  a  part  of,  the  estate. 

Second.  That  upon  the  death  of  the  husband,  one-third, 
one-fourth,  or  one-fifth  of  his  real  estate,  according  to  the 
value  of  the  whole,  descends  to,  and  becomes  the  property 
of,  his  widow  in  fee  simple,  free  from  all  demands  of  cred- 
itors, and  does  not  belong  to,  or  form  a  part  of,  the  decedent's 
estate. 

Third.  That  parties  to  a  proceeding  by  the  administrator 
to  obtain  an  order  for  the  sale  of  real  estate  to  pay  debts  are 
bound,  and  only  bound,  in  the  capacity  in  which  they  are 
sued. 
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Fourth,  That  the  statement  in  the  petition  for  such  an  or- 
der, that  there  was  a  surviving  widow,  is,  in  law,  equivalent 
to  a  statement  that  she  is  the  owner  in  fee  simple  of  the  third, 
fourth  or  fifth  part  of  the  real  estate,  according  to  the  value 
of  the  whole,  as  against  all  demands  of  creditors,  and  that, 
therefore,  the  application  is,  in  law  and  in  fact,  only  to  sell 
the  remainder  as  belonging  to,  or  forming  a  part  of,  the  estate. 

It  results  from  these  propositions,  that  in  no  case  can  the 
•court,  under  our  present  system,  for  the  purpose  of  paying 
•debts  against  the  estate,  order  the  sale  of  the  portion  of  the 
real  estate  which  the  widow  owns  by  reason  of  her  marital 
rights.  If  she  is  not  made  a  party  to  the  proceedings  by  the 
administrator  to  procure  an  order  for  the  sale  of  the  real  es- 
tate, of  course,  neither  she  nor  her  rights  can  be  affected 
thereby.  If  she  is  made  a  party  to  such  proceedings  as  a 
widow,  the  record  will  affirmatively  show  her  rights;  that  as 
such  widow  she  owns  a  part  of  the  real  estate ;  that  the  por- 
tion which  she  thus  owns  is  not  a  part  of  the  estate  liable  for 
the  debts,  and  hence  can  not  be  sold  for  that  purpose.  And 
thus  the  record  will  be  notice  to  the  court  and  to  the  world 
that  her  portion  of  the  real  estate  can  not  be,  and  has  not 
been,  sold  by  the  administrator.  A  statement  of  the  real  es- 
tate of  which  the  decedent  was  the  owner  is  necessarily  a 
statement  that  the  widow  owns  a  portion  of  it,  which  is  not 
subject  to  sale  by  the  administrator. 

The  above  cases  are  not  conclusive  or  controlling  here. 
Under  the  law  in  force  at  the  time  the  probate  court  ordered 
the  sale  of  the  half-lot,  and  until  the  statute  of  1852,  the^ 
widow  did  not  take  a  fee  in  any  portion  of  her  husband's  real 
estate,  but  only  a  dower  interest.  The  probate  court,  there- 
fore, had  authority  to  order  the  sale,  and  direct  the  con- 
veyance, of  the  fee  to  the  whole  of  the  real  estate  of  which 
appellant's  husband  was  the  owner  at  the  time  of  his  death. 

The  Carpenters  had  a  conveyance  for  the  half-lot,  as  we 
have  seen,  absolute  in  form,  with  power  to  sell  and  apply  the 
proceeds  to  the  payment  of  the  $1,960,  purporting  to  be  due 


MAY  TERM,  1886.  133 


Hutchinson  v.  Lemcke  el  al. 


to  them  from  appellant's  husband.  The  purpose  of  the  bill 
filed  by  the  administrator  in  1842  against  appellant  and  her 
children^  and  the  Carpenters,  was  to  cut  out  the  usurious  por- 
tion of  the  debt  to  the  Carpenters,  to  have  the  conveyance  to 
them  declared  to  be  a  mortgage  simply,  to  quiet  the  title  to 
the  half-lot  as  against  all  claims  by  them,  and  to  have  the 
half-lot  sold  as  property  belonging  to,  and  forming  a  part  of, 
the  estate,  for  the  payment  of  the  amount  due  on  the  mort- 
gage and  other  debts  against  the  estate.  All  this  the  probate 
court,  as  then  constituted,  and  exercising  chancery  powers, 
had  authority  to  do. 

It  was  alleged  in  the  bill  that  ap[K'llant's  husband  died 
possessed,  and  the  owner,  of  the  entire  half-lot.  The  bill 
showed  upon  its  face  that  appellant  was  the  widow  of  the  de- 
cedent, and  while  that  might  show  that  she,  as  such  widow,, 
was  entitled  to  dower,  it  would  not  show  that  she  had  any 
other  interest  in  the  half-lot.  The  bill,  therefore,  was  not 
notice  to  the  court,  nor  to  any  one  else,  of  appellant's  rights- 
under  the  deed  from  Amory  to  her  and  husband.  She  was 
the  owner  of  the  undivided  one-half  of  the  half-lot  by  virtue 
of  that  deed  and  the  death  of  her  husband,  and  not  by  virtue 
of  her  marital  relations  onlv,  as  in  the  cases  above  noticed^ 
As  we  have  said,  one  purpose  of  the  bill  was  to  settle  the  title, 
so  that  the  half-lot  might  be  sold  as  realty,  forming  a  part  of 
the  estate.  Appellant  was  properly  notified  to  appear  and 
answer  the  bill,  neglected  to  do  so,  it  was  taken  as  confessed, 
and  the  whole  of  the  half-lot  was  ordered  sold.  The  bill 
notified  appellant  that  the  administrator  was  claiming  the* 
whole  of  the  half-lot  as  a  part  of  the  estate,  and  asking  for 
its  sale  as  such. 

It  was  stated  in  the  bill,  it  is  true,  that  she  was  the  widow 
of  the  decedent,  but  the  averments  of  the  bill,  taken  together^ 
amounted  to  an  averment  that  she  had  no  rights  in  the  half- 
lot  except  as  widow.  The  bill  was  a  challenge  to  her  to  re- 
sist the  claims  of  the  administrator  and  assert  her  title.  She 
knew  that  as  widow  simply  she  took  nothing  in  the  undivided 
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half  of  the  half-lot,  and  that  her  title  was  under  the  deed 
from  Amory.  The  bill  notified  her  that  one  purpose  was  to 
^(^ttle  the  title  to  the  half-lot,  and  she  was  bound  to  know 
that  unless  she  appeared  and  set  up  her  title,  the  whole  of 
the  half-lot  might  be  adjudged  to  be  a  part  of  the  estate  of 
her  deceased  husband,  and  ordered  sold  as  such  to  pay  the 
<lebts  against  that  estate.  That  adjudication  was  made,  the 
whole  of  the  half-lot  was  ordered  sold  as  a  {lart  of  the  estate, 
it  was  so  sold,  the  sale  was  confirmed,  and  the  deed  was  made 
in  1844. 

The  record  of  the  proceedings  contained  nothing  to  give 
notice  to  the  court  or  to  any  one  else  of  apj)ellant's  rights 
under  the  Amory  deed,  nor  to  put  any  one  upon  inquiry. 
Under  the  law  as  applied  to  the  facts  in  the  case,  appellant 
can  not  now  be  heard  to  say  that  she  was  the  owner  of  the 
undivided  half  of  the  half-lot,  and  that  the  sale  under  the 
orders  of  the  court  is  a  nullity.  We  are  amply  supported  in 
this  conclusion  by  the  recent  case  of  Lantzy.  Maffett,  102  Ind. 
23,  which  involved  these  facts:  A  widow  and  mother  took 
one-third  of  her  deceased  husband's  real  estate.  She  subse- 
quently married,  and  died  during  coverture.  Under  the  law 
as  applied  to  these  facts,  the  real  estate,  which  descende<l  to 
her  at  the  death  of  her  first  husband,  at  his  death,  descended 
in  fee  simple  to  her  children  by  that  husband.  After  her 
death,  however,  an  administrator  of  her  estate  was  appointed. 
He  ))otitioned  the  court  for  an  order  to  sell  the  realty  to  pay 
the  debts  against  her  estate,  and  alleged  therein  that  she  was 
the  owner  thereof  in  fee.  To  this  petition  and  proceeding 
her  children  by  her  first  husband  were  made  parties,  and  an- 
swered by  a  guardian  ad  litem.  The  real  estate  was  ordered 
to  be,  and  was  sold  by  the  administrator.  The  children  sub- 
sequently brought  an  action  against  the  -purchaser,  and,  by 
the  judgment  of  the  court  below,  recovered  the  real  estate. 
The  purchaser  appealed,  and  this  court,  reversing  the  judg- 
ment, held  that  the  court  had  jurisdiction  to  try  and  deter- 
mine the  question  of  title  to  the  real  estate  sought  to  be  sold 
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by  the  administrator  to  pay  debts  due  from  the  estate  of  th(' 
intestate^  and  that  the  children  were  precluded  by  the  pro- 
ceedings and  judgment  ordering  the  sale,  from  afterwards  set- 
ting up  title  to  the  real  estate. 

As  to  the  title  to  the  half-lot,  and  any  claim  of  appellant 
thereto,  Willard  Carpenter,  as  any  other  person  might  have 
•done,  had  a  right  to  rely  upon  the  record  of  the  proceedings 
which  resulted  in  the  order  of  sale.  That  record  showed  an 
■adjudication  that  the  half-lot  belonged  to  and  was  a  part  of 
the  estate  of  appellant's  deceased  husband,  and  that  she  had 
BO  interest  therein. 

With  much  ability  and  research,  appellant's  counsel  argue 
at  length  that  Willard  Carpenter  could  not  hold  the  half-lot 
under  his  purchase  from  the  administrator,  and  that  his  pur- 
chase enured  to  the  benefit  of  appellant.  This  argument  is 
based  upon  the  contention  that  he  was  a  trustee  under  the  in- 
strument, which  they  insist  was  a  trust  deed,  and  that  as  such 
trustee  he  could  not  purchase  and  hold  the  property  which  he 
held  for  his  cestui  que  trust,  and  that  he  could  not  deal  with 
the  property,  except  to  sell  it  as  in  the  instrument  provided. 

It  is  not  necessary  for  us  to  express  an  opinion  as  to 
whether  that  instrument  was  simply  a  mortgage  to  secure  a 
•debt.  That  question  was  settled  by  the  probate  court  in  the 
proceeding  already  noted,  in  which  the  administrator,  the 
Carpenters  and  appellant  were  parties.  That  court  had  the 
undoubted  right  to  settle  that  question  in  that  proceeding, 
;and  did  settle  it,  by  adjudicating  and  decreeing  that  the  in- 
jstrument  was  a  mortgage  simply,  from  which  appellant  and 
the  heirs  might  redeem.  It  was  not  left  for  the  Carpenters 
to  sell  under  the  power  of  sale  contained  in  the  mortgage. 
The  eflFect  of  the  judgment  and  decree  was  that  the  Carpen- 
ters could  not,  and  should  not,  sell  the  property  to  make  their 
claim,  because  it  was  adjudged  and  decreed  that  the  admin- 
istrator should  sell  it  and  pay  oflF  the  Carpenters'  mortgage. 
The  court  thereby  took  the  property  into  its  custody  to  be 
'disposed  of  as  it  had  directed.  ■ 
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Whatever  might  have  been  said  origiually,  after  that  adju- 
dication and  decree,  the  Carpenters  did  not  hold  the  property, 
or  any  part  thereof,  for  sale  as  trustees  for  appellant,  because. 
First,  by  that  adjudication  it  was  determined  and  settled  that 
appellant  was  not  the  owner  of  the  ^frhole,  nor  any  portion 
of  the  half-lot;  Second.  The  court,  as  we  have  seen,  took  thi> 
property  into  its  custody,  decreed  that  the  Carpenters  had 
nothing  but  a  mortgage,  and  that  the  administrator  should 
sell  the  property  and  pay  off  the  mortgage;  Third.  The  ad- 
ministrator sold  the  half-lot  in  obedience  to  the  orders  of  the 
court,  and,  the  presumption  is,  paid  off  the  Carpenter  mort- 
gage.    There  was  no  reason,  therefore,  why  Willard  Carpen- 
ter might  not  purchase  the  half-lot  from  the  administrator^ 
When  we  hold  that  the  probate  court  had  authority  to  settle 
the  question  of  title,  and  order  the  sale  of  the  half-lot,  and 
that  Willard  Carpenter  might  purchase  it,  we  have  disposed 
of  the  case. 

Aside  from  the  questions  of  the  power  of  the  probate  court 
to  order  the  sale,  and  the  right  of  Carpenter  to  purchase,  ap- 
pellant makes  no  question  as  to  the  regularity  of  the  probate 
proceedings  which  resulted  in  the  sale,  except  a  question  that 
the  administrator's  deed  was  prematurely  made.  The  record 
does  not  affirmatively  show  that  fact,  and  if  it  did  it  would 
make  no  difference,  as  appellant  commenced  no  action  to  re- 
cover the  half-lot  within  five  years  from  the  time  the  sale  by 
the  administrator  was  confirmed  by  the  court.  Vancleave  v. 
MiUiken,  13  Ind.  105;  Vail  v.  Halton,  14'lnd.  344;  Nave 
V.  Tucker,  70  Ind.l5;  White  v.  Clatoson,  79  Ind.  188;  Oratf 
V.  Stiver,  24  Ind.  174;  Brenner  v.  Quick,  88  Ind.  546;  Hoi- 
field  V.  Jaclcson,  50  Ind.  507 ;  Wright  v.  Wright,  97  Ind.  444. 

The  judgment  of  the  court  below  in  favor  of  appellees  is- 
right  upon  the  evidence,  aside  from  any  question  of  the  twentjr 
years'  statute  of  limitations. 

It  is  not  improper  to  note  in  passing,  however,  that  fron> 
the  time  Carpenter  received  the  deed  from  the  administrator 
in  1844,  until  this  action  was  commenced  in  1881,  he  and 
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his  grantees  have  been  in  the  exclusive,  uninterrupted  and 
unquestioned  possession  of  the  half-lot. 

There  is  no  available  error  in  the  refusal  of  instructions 
asked  by  appellant.  In  the  first  place,  they  were  not  signed 
by  appellant,  nor  by  her  counsel,  as  the  statute  requires.  R. 
S.  1881,  section  533 ;  Jeffersonville,  etc.,  R.  R.  Co%v.  Vancanf, 
40  Ind.  233 ;  Tet*re  Havde,  etc.,  R.  R.  Go.  v.  Graham,  46 
Ind.  239;  Sutherland  v.  Hankins,  56  ,  Ind.  343;  State,  ex 
rel,,  v.  SiUton,  99  Ind.  300,  and  cases  there  cited.  In  the 
second  place,  some  of  them  are  based  upon  the  theory  that 
the  orders  and  decree  by  the  probate  court,  and  the  sale  by 
the  administrator,  were  nullities,  and  that  notwithstanding 
that  decree  and  the  sale  and  the  purchase  by  Willard  Car- 
penter, he  held  and  possessed  the  half-lot  as  api)ellant's 
trustee.  They  were,  therefore,  based  upon  an  erroneous 
theory,  and  were  properly  refused.  Others  are  based  upon 
the  theory  that  the  orders  and  decree  of  the  probate  court, 
the  sale  by  the  administrator,  and  the  purchase  by  Willard 
Oarpenter  were  nullities  so  far  as  concerns  the  interest  now 
claimed  by  appellant,  and  that  hence,  as  to  that  interest.  Car- 
penter and  his  grantees  were  tenants  in  common  with  appel- 
lant. Here  again,  the  theory  is  a  false  one,  and  the  instruc- 
tions for  that  reason  were  properly  refused. 

It  can  make  no  difference  whether  Carpenter  may  have 
taken  possession  before  or  after  the  sale  and  deed  by  the  ad- 
ministrator. Under  the  judgment  and  decree  of  the  probate 
court,  to  which  all  interested  persons  were  parties,  he  could 
no  longer  be  regarded  as  in  any  sense  a  trustee.  Under  the  con- 
elusions  we  have  felt  constrained  to  adopt  as  to  the  force  and 
effect  of  the  proceedings  by  the  probate  court,  the  instructions 
given  by  the  court  upon  the  trial  below  were  more  favorable  to 
appellant  than  they  should  have  been.  The  giving  of  them, 
therefore,  can  not  be  urged  by  her  as  an  available  error. 

It  results  from  our  holding  that  the  judgment  must  be  af- 
firmed.    It  is,  therefore,  affirmed  at  appellant's  costs. 

Filed  June  19,  1886. 
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No.  12,293. 

FosDYKE,  Assignee,  t?.  Nixon. 

AaSIONMISNT  FOB  BENEFIT  OF  CREDITORS.— /%adtnj^.—<$uj/Eet6R«y  cf  Cftd- 
itor^s  Claim.  -A  claim  against  the  estate  of  a  debtor,  who  has  made  a 
voluntary  assignment  for  the  benefit  of  his  creditors,  is  sufficient  when 
it  informs  tlfe  assignee  of  the  nature  and  amount  of  the  creditor's  de- 
mand.   The  strict  rules  of  pleading  will  not  be  applied  to  such  claims. 

Same.— i\u'cAase  of  QaitM  Against  DeUor.— Enforcement  Agairut  Estate, — A 
good-faith  purchaser  of  claims  against  an  embarrassed  debtor,  who  has 
made  an  assignment  of  his  property  for  the  benefit  of  his  creditors,  is 
entitled  to  the  distributive  shares  of  the  original  holders  of  the  claims, 
and  may  enforce  payment  against  the  debtor's  estate  in  the  hands  of 
the  assignee. 

From  the  Fountain  Circuit  Court. 

T.  F,  Damdson,  for  appellant. 

G.  W.  Pauly  J.  E.  Humphries  and  J.  B.  MaHin^  for  ap- 
pellee. 

HowK,  C.  J. — Appellee,  John  T.  Nixon,  claimed  to  be  a 
creditor  of  one  Marshall  Nixon,  an  embarrassed  debtor,  who 
had  made  a  general  assignment  of  all  his  property  in  trust 
for  the  benefit  of  all  his  6ona  fide  creditors,  to  the  appellant, 
Fosdyke,  under  the  provisions  of  our  voluntary  assignment 
law,  in  force  since  March  5th,  1859.  Appellant  refused  to 
allow  appellee's  claim,  when  presented,  and  therejupon  such 
rlaim  was  docketed'  in  the  court  below  as  a  cause  for  trial. 
An  answer  in  six  paragraphs  was  filed  by  appellant  to  ap- 
pellee's claim  or  complaint,  the  first  three  paragraphs  of 
which  answer  were  subsequently  withdrawn.  Appellee's  de- 
murrers to  each  of  the  remaining  paragraphs  of  answer  were 
sustained  by  the  court,  and  appellant  refusing  to  amend  or 
plead  further,  appellee  had  judgment  for  the  amount  due  on 
his  claim. 

Appellant  has  here  assigned,  as  errors,  the  sustaining  of  the 
demurrers  to  each  of  the  fifth  and  sixth  paragraphs  of  his  an- 
swer, and  that  appellee's  claim  or  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
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There  was  no  demurrer  below  to  the  claim  or  complaint, 
but  appellant's  objections  thereto  are  made  for  the  first  time 
in  this  court.  The  claim  consists  of  a  judgment  which  ap- 
pellee had  recovered  against  Marshall  Nixon,  and  of  other 
judgments,  notes  and  accounts  against  Marshall  Nixon,  all 
»duly  assigned  to  the  appellee.  A  number  of  technical  ob- 
jections to  the  claim  or  complaint  are  pointed  out  by  appel- 
lant's counsel,  in  argument,  some  of  which  might  have  been 
reached  by  motion  to  make  the  claim  more  certain  and 
specific.  The  strict  rules  of  pleading  ought  not,  we  think, 
to  be  held  applicable  to  such  a  claim,  and  where,  as  in  this 
case,  the  claim  clearly  informs  the  assignee  or  trustee  of  the 
nature  and  amount  of  the  creditor's  demand,  it  should  be 
held  sufficient,  even  on  demurrer,  and  certainly  so  when  its 
sufficiency  is  called  in  question,  for  the  first  time,  by  an  as- 
signment of  error  in  this  court. 

The  fifth  paragraph  of  appellant's  answer  was  addressed  to 
so  much  only  of  ap})ellee's  claim  or  complaint  as  relates  to 
the  judgments,  notes  or  accounts,  and  each  of  them,  alleged 
to  have  been  acquired  by  appellee  by  assignments  from  the 
original  owners  and  holders  thereof;  and  ^e  appellant  aver- 
red therein  that  such  judgments,  notes  and  accounts,  and  the 
assignments  thereof,  were  procured  to  be  made  to  appellee  in 
the  manner  and  for  the  consideration  and  purpose  following, 
and  in  no  other  manner  and  for  no  other  consideration  what- 
ever ;  that  after  the  execution  of  the  assignment  by  Marshall 
Nixon  to  appellant,  and  aft^r  hp  had  qualified  as  assignee 
and  entered  u{)on  the  discharge  of  the  duties  of  his  trust, 
and  after  he  had  become  possessed  of  all  the  property  as- 
signed to  him  by  Marshall  Nixon,  the  latter  became  desirous 
-of  procuring  a  compromise,  settlement  and  release  of  the 
debts  and  demands  held  against  him  by  his  creditors,  and  to 
that  end  and  purpose  he  executed  a  power  of  attorney,  ap- 
pointing one  Andrew  P.  Potts  his  attorney  in  fact  to  act  for 
him,  and  in  his  name,  in  negotiating  and  perfecting  a  settle- 
ment between  him  and  his  creditors,  and  authorizing  his  at- 
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torney  to  make  such  settlement  with  any  creditor  who  would 
take  twenty-five  cents  on  the  dollar  of  the  amount  due  him, 
to  be  secured  by  acceptable  promissory  notes  payable,  as 
should  be  agreed  on,  in  not  less  than  six  months  nor  more 
than  eighteen  months  from  their  dates  with  interest,  and  that 
he  would  furnish  the  notes  as  required  to  enable  his  attorney 
in  fact  to  complete  such  settlements  as  he  might  make,  au- 
thorizing such  attorney  to  take  assignments  of  all  claims  he 
might  succeed  in  adjusting,  to  John  T.  Nixon;  that  said 
Andrew  P.  Potts  accepted  the  agency  and  employment  con- 
ferred upon  him  by  such  power  of  attorney,  and  acting  alone 
thereunder  and  pursuant  thereto,  he  entered  into  negotiations 
with  the  creditors  of  said  Marshall  Nixon  and  effected  a  set- 
tlement and  compromise  with  each  of  the  original  holders  of 
the  several  claims  alleged  by  appellee  to  have  been  assigned 
to  him;  that  it  was  agreed  btitween  Potts,  as  such  attorney 
in  fact,  and  each  of  the  original  holders  of  such  claims,  that 
they  would  accept  in  full  satisfaction  thereof  the  promissory 
notes  of  appellee  and  one  Henry  P.  Nixon  for  the  several 
amounts  to  be  paid  them  respectively,  which  notes  were  exe- 
cuted and  furnished  by  appellee  and  Henry  P.  Nixon  to  said 
Potts,  at  the  request  of  Marshall  Nixon,  and  were  made  pay- 
able to  the  several  holders  of  such  claims,  and  were  in  such 
sums  and  payable  at  such  times  as  agreed  upon  between  said 
Potts  and  each  of  the  several  holders  of  such  claims,  and 
that  such  notes  were  delivered  by  said  Potts  to,  and  accepted 
by,  the  original  holders  of  such  several  claims,  in  satisfac- 
tion and  discharge  thereof;  that  immediately  after  the  ac- 
ceptance of  such  settlement,  and  as  part  thereof,  each  of  the 
original  holders  of  such  claims,  as  settlement  with  each  was- 
made,  severally  executed  an  instrument  in  writing,  which 
appellant  called  a  release,  in  the  words  and  figures  follow- 
ing, to  wit : 

"We,  the  undersigned  creditors  of  Marshall  Nixon,  of 
Vcedersburg,  Fountain  county,  Indiana,  hereby  mutually 
agree  to  accept  twenty-five  cents  on  the  dollar  of  the  debts. 
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•due  to  each  of  us  from  said  Mars&all  Nixon^  in  full  com- 
promise^ settlement  and  satisfaction  of  our  several  claims 
against  him^  and  to  forever  release  him  from  the  payment  of 
the  residue  of  such  indebtedness;  to  be  a  full  composition 
and  settlement  of  all  oar  several  claims  against  said  Marshall 
Nixon^  for  any  cause  whatever.  Said  twenty-five  per  cent, 
of  our  several  claims  against  said  Nixon  to  be  paid  in  cash^ 
or  secured  by  first-class  negotiable  paper,  payable  in  six, 
twelve  and  eighteen  months,  with  interest,  such  claims  to  be 
settled  as  aforesaid  on  or  before  the  1st  day  of  February, 
1884.  In  case  any  of  the  creditors  of  said  Nixon  fail  or  re- 
fuse to  sign  this  composition-agreement,  that  fact  shall  not 
invalidate  this  agreement  as  to  those  who  do  sign  it;  and  in 
that  event,  the  creditors  of  Marshall  Nixon,  who  do  sign 
this  agreement,  agree  to  sell  and  assign  their  said  respective 
claims  against  him  to  John  T.  Nixon,  at  the  rate  of  twenty- 
five  per  cent,  of  such  claims,  who  is  to  furnish  the  money  to 
<x>mplete  this  settlement.  And  in  that  case,  each  several 
•claim  aforesaid  is  to  be  assigned  to  said  John  T.  Nixon,'  and 
apon  his  payment  of  twenty-five  cents  on  the  dollar  as  afore- 
said, said  John  T.  Nixon  shall  be  the  absolute  owner  of  each 
of  such  claims  so  assigned  and  paid  for.  It  is  further  agreed 
that,  so  far  as  we  are  concerned,  the  funds  in  the  hands  of 
Walter  Fosdyke,  assignee  of  Marshall  Nixon,  may  be  used 
in  making  this  settlement,  if  the  same  is  made.  December 
29th,  1883." 

Appellant  further  averred,  that  such  release  was  executed, 
at  different  times,  by  each  of  the  original  holders  of  such 
-several  claims,  set  forth  in  appellee's  complaint,  which  were 
alleged  therein  to  have  been  acquired  by  him  by  assignment; 
that  all  of  such  claims  were  so  compromised,  settled,  sat- 
isfied, assigned  and  released  prior  the  first  day  of  February, 
1884;  and  that  the  agreements  to^  settle,  compromise  and 
satisfy  such  several  claims  were  made  solely  with  said  Potts, 
as  attorney  in  fact  as  aforesaid  of  Marshall  Nixon,  and  by 
•each  of  such  creditors  separately  acting  for  himself,  and  that 
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appellant  was  not  a  party  to  any  of  such  agreements;  that 
the  assignments  to  appellee  of  such  several  assigned  claims, 
set  forth  in  his  complaint,  were  procured  by  said  Potts,  act-^ 
ing  under  the  authority  aforesaid,  at  the  times  when  such 
settlements  and  releases  were  executed;  that  such  assign- 
ments  were  not  executed  upon  any  other  consideration  or  for 
any  other  purpose  than  as  herein  stated ;  that  all  the  cred- 
itors of  Marshall  Nixon  did  not  accept  the  compromise  offered 
by  his  attorney  in  fact,  and  did  not  execute  the  composition- 
agreement;  and  that  many  of  such  creditors,  representing- 
claims  against  Marshall  Nixon,  amounting  in  the  aggregate 
to  $25,000,  refused  to  accept  the  offered  compromise  or  to 
execute  such  composition-agreement. 

The  sixth  paragraph  of  answer  states  substantially  the  same 
facts  as  the  fifth  paragraph,  as  a  defence  to  appellee's  action. 

We  are  of  opinion  that  the  court  committed  no  error  in 
sustaining  appellee's  demurrers  to  the  fifth  and  sixth  para- 
graphs of  appellant's  answer,  or  either  of  them.  An  em- 
barrassed debtor,  who  has  made  a  voluntary  assignment  of 
all  his  property  for  the  benefit  of  all  his  bona  fide  creditors,, 
is  not  thereby  precluded,  we  think,  from  making  an  honest 
effort,  with  the  assistance  of  kinsmen  or  friends,  to  effect 
such  a  settlement  with  his  creditors  as  will  enable  him  to- 
obtain  a  speedy  release  from  his  debts,  and  to  start  anew  in 
the  active  business  of  life.  After  Marshall  Nixon  had  made 
his  assignment,  and  after  appellant,  as  his  trustee,  had  ob- 
tained possession  of  all  the  assigned  property,  it  is  stated  in 
appellant's  answer  that  Marshall  Nixon  executed  a  power  of 
attorney,  constituting  Andrew  P.  Potts  his  attorney  in  fact 
and  authorizing  such  attorney  to  effect  a  settlement  of  bi:^ 
debts  with  his  creditors,  at  twenty -five  cents  on  the  dollar,, 
if  it  could  be  done.  He  had  the  right  to  make  such  an 
offer.  He  knew,  no  one  better  than  he,  what  the  amount  of 
his  indebtedness  was  and  what  percentage  of  his  debts  his 
estate  would  probably  pay.  Appellant  has  nowhere  alleged 
that  Marshall  Nixon's  property  would  pay  a  greater  percent- 


MAY  TERM,  188«,  14S 


Fosdyke,  Assignee,  r.  Nixon. 


age  of  his  debts  than  his  attorney  was  authorized  to  offer, 
and  it  was  probable  at  least  that  it  would  pay  much  less.  No 
fraud  is  imputed  in  either  paragraph  of  appellant's  answer, 
either  to  Marshall  Nixon  or  to  his  attorney  in  fact,  in  any  of 
the  transactions  of  either  with  an v  of  Nixon's  creditors.  The 
written  instrument,  set  out  in  tl^e  answer  and  called  a  re- 
lease,  by  its  express  terms,  was  not  to  operate  as  a  release 
unless  it  should  be  signed  by  all  the  creditors  of  Marshall 
Nixon,  and  appellant  averred  that  many  of  the  creditors 
had  never  signed  such  instrument.  It  was  not  binding  as  a 
composition-agreement,  for  the  want  of  execution  by  all  such 
creditors.     Evans  v.  Gallantine,  57  Ind.  367. 

Further,  it  was  expressly  stipulated  in  such  agreement  that, 
if  it  should  not  be  executed  by  all  the  creditors  of  Marshall 
Nixon,  that  fact  should  not  invalidate  the  agreement  as  to 
those  of  the  creditors  who  did  execute  it,  but  that,  in  such  case, 
their  claims  against  Marshall  Nixon  should  be  assigned  and 
set  over  to  the  appellee.  This  stipulation  in  the  agreement 
was  manifestly  just  and  equitable,  as  it  seems  to  us,  as  it 
would  operate  to  indemnify  the  appellee  to  some  extent  for 
the  hazard  he  assumed  in  assisting  Marshall  Nixon  to  effect 
a  compromise,  and  could  do  the  appellant  and  the  objecting 
creditors  no  possible  harm.  Appellee  had  the  right  to  pur- 
chase for  a  fair  price  the  claims  of  the  creditors  of  Marshall 
Nixon  and  to  enforce  their  collection  against  the  latter's  es- 
tate in  the  hands  of  appellant.  It  is  not  shown  that  appel- 
lee's position,  or  his  relation  to  Marshall  Nixon,  was  such  as 
to  give  him  any  undue  advantage  over  the  creditors  of  the 
latter  in  the  purchase  of  their  respective  claims  against  him. 
Nor  is  it  alleged  by  appellant,  in  either  paragraph  of  his  an- 
swer, that  the  appellee  had  not  paid  the  creditors  the  full  and 
fiiir  value  of  their  several  claims  purchased  by  and  assigned 
to  him.  In  truth,  the  appellant  has  nowhere  imputed  to  the 
appellee  any  fraud  or  evil  practice  in  his  dealings  with  the 
creditors  of  Marshall  Nixon.  Under  our  law,  fraud  is  never 
presumed,  but  it  is  a  fact,  if  it  exists,  which  must  be  averred 
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and  proved.  Section  4924,  R.  S.  1881 ;  Morris  v.  Stem,  80 
Ind.  227,  and  cases  cited ;  Dessar  v.  Fieldy  99  Ind.  648. 

It  is  not  controverted  that  the  assigned  claims,  mentioned 
in  appellee^s  complaint,  were  valid  and  subsisting  debts  of 
Marshall  Nixon,  justly  entitled  to  their  distributive  share  of 
the  trust  estate  in  appellant's  hands.  We  know  of  no  suflB- 
cient  reason,  and  none  has  been  suggested,  for  holding  that 
the  appellee  should  be  deprived  of  such  distributive  share  of 
such  trust  estate. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  22, 1886. 


No.  12,792. 

Kennedy  w  The  State. 

Criminal  Law. — Right  of  Citizen  to  Ihu'sue  and  Arrest  Felon. — Murder,— 
Where  a  pickpocket  is  discovered  plying  his  vocation  in  a  crowd,  a  cit- 
izen has  the  right  to  arrest  him  upon  fresh  pursuit,  without  a  warrant, 
and  if  the  wrong-doer  kills  him  while  he  is  attempting  to  make  the  ar- 
rest, it  is  murder. 

Same. — Proof  of  Distinet  Felony. — In  such  case,  on  the  trial  of  the  thief  for 
murder,  it  is  competent  to  prove,  hy  either  direct  or  circumstantial  evi- 
dence, the  recent  commission  of  the  robberies  and  the  connecti6n  of  the 
accused  therewith,  for  the  purpose  of  showing  that  the  citizen  was  en- 
gaged in  the  performance  of  his  duty  when  slain. 

Same. — Instruction, — Speculative  Doubt. — A  speculative  doubt  as  to  the  pos- 
sibility of  innocence  is  not  such  a  doubt  as  requires  an  acquittal,  and 
the  jury  may  be  so  instructed. 

Same. — Instmciions  Considered  Togetkei\ — Practice. — Where  all  the  instruc- 
tions, considered  together,  correctly  state  the  law,  the  judgment  will  not 
be  reversed  because  one  may  be  defective. 

Same. — Repetition  of  Information  Not  Required. — Where  the  court  instructs 
the  jury  as  to  what  must  be  proved  to  constitute  a  felonious  homicide, 
it  is  not  necessary  to  repeat  such  information  in  subsequent  instructions. 

From  the  Decatur  Circuit  Court. 
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/.  J.  Sjpanny  J.  Q.  IhymaSf  W.  A,  Moore  and  J.  0,  Mar- 
-shally  for  appellant. 

F.  T.  Hard,  Attorney  Greneral,  Jf.  -D.  Tackdt,  Prosecuting 
Attorney,  J.  D.  Miller ^  F.  E,  Gavin  and  W.  B.  Hord,  for  the 
State. 

Elliott,  J. — On  the  Ist  day  of  November,  1884,  a  po- 
litical meeting  was  held  in  the  city  of  Greensburg,  and  a 
^reat  crowd  of  people  gathered  to  hear  the  speaker,  who  ad- 
dressed them  from  a  carriage  standing  on  one  of  the  streets 
of  the  city.  Pickpockets  plied  their  vocation,' crowding  and 
jostling  through  the  throng.  There  were  at  least  four  men 
•engaged  in  picking  pockets,  and  they  acted  in  concert.  The 
•clerk  of  one  of  the  hotels  in  Greensburg  testifies  that  four 
men  became  guests  of  the  hotel  early  on  the  morning  of  the 
1st  day  of  November,  three  of  them  taking  rooms  and  the 
•other  occupying  a  chair  in  the  office.  The  appellant  is  iden- 
tified by  the  hotel  clerk  as  one  of  these  persons,  and  a  police 
•officer  of  Cincinnati  testifies  that  the  appellant  told  him  sev- 
•eral  days  before  the  Isf  day  of  November  that  he  intended 
.to  be  at  the  meeting  in  Greensburg  on  that  day. 

Charles  Wallace  was  called  as  a  witness  by  the  State,  and 
<leclined  to  testify  as  to  what  occurred  in  the  throng  where 
the  pockets  were  picked,  but  testified  that  when  he  was  ar- 
rested Kennedy  was  with  him  and  was  the  person  nearest  to 
him  at  the  time.  The  constable,  Anderson,  testified  that  ho 
arrested  Wallace,  and  at  the  time  was  struck  on  the  head  by 
the  man  nearest  Wallace  with  a  revolver  and  felled  to  his 
knees.  Quite  a  number  of  witnesses  who  had  their  pockets 
picked  swore  that  they  were  jostled  in  the  crowd  by  four  men, 
and  many  of  them  testified  that  Kennedy  was  one  of  the  four. 
David  Baker,  the  man  who  was  killed,  as  the  State  charges, 
by  Kennedy,  was  in  the  throng  not  far  from  the  carriage  in 
which  the  speaker  who  made  the  address  was  standing.  Some 
•one  attempted  to  pick  Baker^s  pocket,  and  some  one  did  pick 
Vol.  107.— 10 
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the  pocket  of  Mr.  Slocum,  standing  near  by,  whereupon  ao 
alarm  was  raised  that  there  were  pickpockets  at  work  in  the 
crowd.  The  four  men  who  were  engaged  in  the  work  of 
picking  pockets  then  made  their  way  out  of  the  throng,  and 
were  followed  by  the  deceased  and  Henry  Woodfill.  These 
two  men,  Baker  and  Woodfill,  followed  the  men  whom  they 
supposed  to  be  pickpockets  for  some  distance,  but  ceased  pur- 
suit for  a  little  time.  They  resumed  it,  however,  after  arm- 
ing themselves  with  revolvers,  and  were  joined  by  the  con- 
stable,  Anderson,  and  perhaps  others.  After  the  constable* 
had  seized  Wallace,  the  man  who  was  with  him  fled,  and  was 
pursued  by  Baker  and  other  citizens.  In  the  course  of  the 
pursuit  one  or  more  shots  were  fired  by  the  pursuers,  and  a 
shot  was  fired  by  the  pursued  which  killed  Baker  almost  in- 
stantly. Many  persons  joined  in  the  chase,  and  prior  to  anr 
shooting  the  men,  followed  by  the  constable  and  those  with 
him,  were  commanded  to  halt,  and  according  to  many  of  the 
witnesses  outcries  of  "  catch  them,"  "  halt,"  "  they  are 
thieves,"  or  similar  cries,  were  made  by  persons  on  the  street. 
The  trial  court  permitted  the  State  to  prove  by  several  per- 
sons that  their  pockets  were  picked  in  the  crowd  gathered 
about  the  speaker  on  the  evening  of  November  1st.  In  this 
there  was  no  error.  There  was  evidence  clearly  tending  to 
identify  the  appellant  as  one  of  the  gang  of  robbers  who  were 
plundering  the  people.  Several  witnesses  identify  him  by 
his  personal  appearance  and  his  dress ;  several  quite  positively 
identify  Charles  Wallace  as  one  of  the  gang.  Wallace  him- 
self swears  that  Kennedy  was  with  him  at  the  time  of  his 
arrest,  a  few  minutes  after  the  robberies  were  committed,  and 
many  other  witnesses  declare  that  Kennedy  is  the  man  who 
struck  the  constable  while  arresting  Wallace,  and  shot  Baker. 
It  was,  therefore,  perfectly  proper  for  the  court  to  permit  the 
evidence  to  go  to  the  jury,  for  it  is  quite  well  settled  that 
where  there  is  any  positive  or  circumstantial  evidence  connect- 
ing a  party  with  a  material  and  relevant  occurrence,  it  is^ 
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proper  to  submit  evidence  of  that  occurrence  to  the  triors  of 
the  fact. 

The  evidence  that  robberies  had  been  committed  was  rele- 
vant and  material,  and  so  was  evidence  connecting  Kennedy 
with  those  felonies.  If  Kennedy  was  one  of  the  four  en- 
gaged in  picking  pockets,  then  the  constable,  and,  indeed,  the 
citizens,  Baker  and  WoodfiU,  had  a  right  to  arrest  him  upon 
fresh  pursuit  without  a  warrant.  In  this  instance  the  evi- 
dence is  strong  against  the  accused,  for  here  an  attempt  was 
made  to  pick  the  pocket  of  Baker,  that  of  Slocum  was 
picked  near  by,  and  Woodfill,  who  joined  Baker  in  the  pur- 
suit, had  also  been  robbed,  so  that  these  men  not  only  had  a 
right  to  arrest  the  felons,  but  it  was  their  duty  to  do  so,  under 
the  long  settled  rule  thus  stated  in  one  of  the  old  books : 
"All  persons  whatsoever,  who  are  present  when  a  felony  is 
committed,  or  a  dangerous  wound  given,  are  obliged  to  ap- 
prehend the  offender ;  otherwise  they  are  liable  to  be  fined 
and  imprisoned  for  the  neglect.''  Law  of  Arrest,  20Q;  1 
Chitty  Criin.  Law,  16;  1  Bishop  Crim.  Proc,  sections 
164,  166.  As  a  citizen  who  sees  a  felony  committed  has 
a  right  to  apprehend  the  felon,  the  wrong-doer  is  guilty 
of  murder  if  he  slays  him  while  enjgaged  in  the  exercise  of 
that  right.  It  is,  therefore,  competent  to  prove  the  commis- 
sion of  a  distinct  felony,  if  witnessed  by  a  citizen,  for  the 
purpose  of  showing  that  the  citizen  was  engaged  in  the  per- 
formance of  his  duty  when  slain  by  the  felon.  Here,  too^ 
we  have  another  element  making  strongly  against  the  ac- 
cused, for  here  the  officer  whose  sworn  duty  it  was  to  arrest 
and  bring  the  offender  to  justice,  was  with  the  citizen  who 
lost  his  life  in  pursuit  of  the  criminal,  and  that  officer  had 
been  struck  with  a  weapon  while  engaged  in  the  performance 
of  his  duty.  A  stronger  case  for  the  application  of  the  rule 
can  scarcely  be  imagined. 

It  is  not  necessary  that  an  offender  whom  a  citizen  under- 
takes to  arrest  should  be  connected  with  the  felony  by  direct 
evidence ;  it  is  sufficient  if  the  evidence  supplied  by  circum- 


148  SUPREME  COURT  OF  INDIANA, 


Kennedy  r.  The  State. 


stances  establishes  this  coDnection ;  and  in  this  instance  we 
have  both  kinds  of  evidence  strongly,  if  not  conclusively, 
connecting  Kennedy  with  all  the  felonies  that  were  com- 
mitted.  With  inany  of  them  he  was  connected  by  direct 
evidence,  and  the  circumstances  fully  justified  the  inference 
that  he  was  connected  with  them  all.  No  other  party  of 
men  is  shown  to  have  acted  as  the  party  with  which  he  was 
connected  did  act,  and  the  just  inference  is  that  the  members 
of  that  party  committed  all  of  the  felonies.  At  all  events, 
there  was  evidence  so  connecting  all  of  the  party,  of  which 
Kennedy  was  a  member,  with  all  the  felonies — ^thirteen  in 
number^as  to  make  it  proper  to  leave  the  question  to  the 
jury. 

We  have  no  doubt  that  the  general  rule  is,  that  one  dis- 
tinct felony  can  not  be  established  by  proof  of  another  crime, 
but,  to  this  general  rule,  there  are  very  many  and  very  im- 
portant exceptions.  One  of  these  exceptions,  as  well  settled 
and  known  as  the  rule  itself,  is,  that  where  two  crimes  are 
connected  both  may  be  proved.  This  familiar  doctrine  ap- 
})lies  to  this  case.  Here,  the  citizen  knew  of  the  perpetra- 
tion of  a  crime  and  started  in  pursuit  of  the  perpetrator,  so 
that  to  show  that  he  was  seeking  to  apprehend  the  proper 
person,  it  was  competent  to  prove  that  a  felony  had  been  re- 
cently committed,  and  that  the  pursuit  was  fresh.  It  would 
be  impossible  for  a  man  to  justify  an  arrest  unless  he  were 
permitted  to  prove  that  a  felony  had  been  committed,  and  so, 
too,  it  would  be  impossible  for  the  State  to  m^ke  out  the 
crime  of  murder  unless  evidence  were  permitted  to  go  to  the 
jury  to  prove  that  the  person  killed  was  pursuing  a  felon. 
An  accused  can  not  deprive  the  State  ,of  the  right  to  give 
evidence  tending  to  show  that  the  pursuit  was  rightful,  by 
urging  that  in  proving  that  fact  proof  is  made  of  a  dis- 
tinct felony. 

The  court  gave  this  instruction :  ^^  But  the  law  does  not  re- 
quire impossibilities  in  criminal  cases,  and,  therefore,  does 
not  require,  as  a  condition  precedent,  that  the  mind  of  a  juror 
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be  convinced  beyond  the  possibility  of  a  doubt  produced  from 
mere  speculation.  Whenever  there  is  a  doubt  resting  in  the 
mind  of  a  juror  as  to  a  material  fact  which  the  evidence  has 
not  removed,  that  is  a  reasonable  doubt  which  the  defendant 
should  have  the  benefit  of,  and  if  a  doubt  material  to  the  de- 
fendant's guilt,  the  juror  should  not  agree  to  a  verdict  of 
guilty ;  but  when  the  evidence  has  removed  from  the  mind 
all  reasonable  doubt,  and  the  jurors  can  only  imagine  a  pos- 
sibility of  innocence  from  speculation,  then  the  juror  is  satis- 
fied of  guilt  beyond  a  reasonable  doubt."  This  instruction 
is  confused,  and  is  justly  subject  to  verbal  criticism,  but  we 
do  not  think  it  could  have  misled  the  jury.  It  is  evident  that 
the  jury  must  have  understood  the  instruction  to  mean  that 
a  speculative  doubt  as  to  the  possibility  of  innocence  was  not 
such  a  doubt  as  required  an  acquittal,  and,  thus  understood, 
the  instruction  correctly  asserts  the  law,  for  all  the  authori- 
ties agree  that  mere  speculative  doubts  are  not  such  as  the 
law  contemplates  in  providing  that  in  case  a  rea.sonable  doubt 
is  entertained  the  accused  must  go  acquit.  The  court  did  not 
tell  the  jury  that  a  doubt  may  not  arise  from  lack  of  evidence ; 
on  the  contrary,  it  expressly  said  that  "  when  the  evidence 
has  removed  from  the  mind  all  reasonable  doubt,''  there  may 
be  a  conviction,  thus  clearly  implying  that  there  must  be  ev- 
idence strong  enough  to  remove  all  reasonable  doubt.  The 
cases  of  Densniore  v.  State^  67  Ind.  306  (83  Am.  R.  96), 
Wright  v.  State,  69  Ind.  163  (35  Am.  R.  212),  and  BaUen 
V.  Stat€f  80  Ind.  394,  402,  are,  therefore,  not  in  point.  But  we 
are  not  to  consider  the  instruction  as  if  it  stood  alone,  as  it  is 
well  settled  that  all  the  instructions  must  be  considered 
together.  Boyle  v.  State,  105  Ind.  469  ;  Shnlar  v.  Sfate,  105 
Ind.  289;  Story  v.  State,  99.  Ind.  413;  Goodwin  v.  State,  96 
Ind.  550.  The  eleventh  and  thirteenth  instructions  are  upon 
the  same  subject  as  the  twelfth,  the  one  copied  by  us,  and 
these,  taken  in  connection  with  the  twelfth,  so  clearly  put  the 
law  before  the  jury  as  to  make  fair  debate  impossible. 
The  appellant's  counsel  assail  that  part  of  the  fifth  instruc- 
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tion  which  reads  thus ;  '^  Where  a  felony  has  been  committed 
so  recently  that  it  is  yet  fresh^  a  private  citizen  may  pursue 
the  felon  and  arrest  him  if  he  attempts  to  escape,  and  if  dur- 
ing the  flight  the  pursued  turns  upon  his  pursuer  and  shoots 
and  kills  him,  the  killing  will  be  one  of  the  degrees  of  felo- 
nious homicide  that  I  have  mentioned,  and  this  without  regard 
to  the  means  used  and  efforts  being  made  to  capture  him. 
Under  such  circumstances  the  pursued  being  a  wrong-doer, 
and  his  wrongful  act  leading  to  the  homicide,  the  law  will 
not  excuse  him." 

The  objection  to  this  instruction  is  thus  stated  in  counsePs 
iirgument:  "The  objection  to  the  charge  is  that  it  entirely 
omits  to  state  either  that  the  killing  must  have  been  done 
purposely  and  with  premeditated  malice,  or  purposely  and 
maliciously  done,  or  voluntarily  even."  If  this  instruction 
stood  alone  it  would  not  be  vulnerable  to  the  objection  urged, 
for  it  is  very  clearly  implied  in  the  expression,  "  if  the  pur- 
sued turns  upon  his  pui*suer  and  shoots  and  kills  him,  the 
killing  will  be  one  of  the  degrees  of  felonious  homicide  that 
I  have  mentioned,"  that  the  killing  must  be  purposely  done. 
This,  surely,  is  the  meaning  that  the  instruction  would  convey 
to  the  mind  of  a  man  of  ordinary  intelligence ;  as  this  is  so 
the  Jury  could  not  have  been  misled.  Boyle  v.  State,  supra; 
Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409,  p.  435; 
Union  Jf.  L.  Ins.  Go.  v.  Buchanan,  100  Ind.  63,  p.  74; 
McDonel  v.  State,  90  Ind.  320,  p.  327.  But  we  are  not  to 
take  the  instruction  apart  from  the  others,  and  in  defining 
the  various  degrees  of  homicide  the  court  had  very  fully 
informed  the  jury  in  prior  instructions  what  must  be  proved, 
und  it  was  not  necessary  to  repeat  the  information.  Union 
M.  L.  Ins.  Co.  V.  Buchanan,  supra;  Boyle  v.  State,  supra; 
Goodmn  v.  State,  supra;  Browning  v.  Highi,  78  Ind.  257. 

The  other  objection  urged  is  that  the  instruction  assumes 
to  state  all  the  facts  hypothetically,  and  omits  some  that  are 
essential  to  a  conviction.  In  support  of  this  contention  we 
are  referred  to  Norton  v.  State,  98  Ind.  347,  and  Brooks  v. 
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Staie^  90  Ind.  428.  But  this  argument  rests  on  a  groundless 
assumption.  -  The  instruction  does  not  assume  to  state  all  the 
facts  which  the  State  must  prove ;  on  the  contrary,  it  states 
^n  abstract  principle  of  law,  but  one  relevant  to  the  case  made 
by  the  evidence.  We  have  disposed  of  the  objections  made 
to  this  instruction,  and  in  doing  so  have  decided  all  the  ques- 
tions which  it  is  proper  for  us  to  consider. 

A  strong  and  able  appeal  is  made  to  us  to  reverse  upon  the 
evidence,  but  this  we  can  not  do,  for  the  verdict  is  supported 
•on  every  material  point.  Counsel  with  vigor  and  ingenuity 
insist  that  the  case  is  one  of  mistaken  identity,  and  earnestly 
^'ndeavor  to  impress  upon  our  minds  the  liability  of  witnesses 
and  jurors  to  err  in  such  matters.  We  can  not  agree  with 
counsel  that  the  question  is  simply  one  of  identity,  for  it  is 
settled  by  the  uncontradicted  testimony  of  Wallace,  Ken- 
nedy's confederate,  that  Kennedy  was  nearest  him  when  con- 
stable Anderson  arrested  him,  and  Kennedy's  declarations  to 
the  Cincinnati  policeman  tend  to  show  that  he  was  in  Greens- 
burg  on  that  day.  As  Kennedy  was  with  Wallace  in  the 
<lepredations  of  that  day,  as  he  attempted  to  rescue  the  latter 
from  arrest,  and  as  he  was  closely  pursued  by  Baker  and 
Woodfill,  there  can  be  but  little,  if  any,  doubt  that  he  it  was 
who  fired  the  fatal  shot ;  but  when  we  add  to  this  evidence 
the  testimony  of  the  great  number  of  witnesses  who  iden- 
tify— some  of  them  in  very  positive  terms — ^the  appellant  as 
the  man  who  did  the  shooting,  the  conviction  that  he  slew 
Baker  is  irresistible.  If  this  be  so  he  was  justly  found  guilty 
of  murder. 

Judgment  affirmed. 

Filed  April  13,  1S85 ;  petition  for  a  rehearing  overruled  June  18, 1886. 


152  SUPllEME  COURT  OF  INDIAJSA, 


Miller  r.  The  State. 


No.  13,042. 

Miller  v.  The  State. 

Criminal  Law. —  Indictment, —  Gi-ammatical  Constt'uclion. — Where  a  pro- 
noun is  used  in  an  indictment,  there  is  no  rule  of  legal  or  granimalic:il 
construction  which  requires  that  it  shall  relate  to  the  last  preceding 
noun,  for  its  antecedent.  This  is  a  matter  which  is  governed  by  the- 
sense  and  meaning  intended  to  be  conveyed. 

Same. — Intoxiealing  Liquor. — Sale  to  Habitual  Drunkard  Afier  Notioe. — Eri- 
dence. — In  a  prosecution,  undersection  2093,  R.  S.  1881,  for  selling  liquor 
to  a  person  in  the  habit  of  being  intoxicated  after  notice  given,  where- 
there  is  no  evidence  showing  that  the  person  named  in  the  affidavit  and 
information  was  iu  the  habit  of  being  intoxicated,  and  where  there  is  no 
evidence  that  the  defendant,  either  in  person  or  by  agent,  sold  such 
liquor,  a  conviction  can  not  be  sustained. 

From  the  Fountain  Circuit  Court. 

8,  F.  Wood,  for  appellant. 

jF.  T.  Hord,  Attorney  General,  H.  H.  Oonley,  Prosecuting: 
Attorney,  W,  B.  Hord  and  W.  H,  Cox,  for  the  State. 

Mitchell,  J. — Section  2093,  R.  S.  1881,  provides  that 
*^  Whoever,  directly  or  indirectly,  sells,  barters,  or  gives  away 
any  spirituous,  vinous,  malt,  or  other  intoxicating  liquor  to  any 
person  who  is  in  the  habit  of  being  intoxicated,  after  notice- 
shall  have  been  given  him,  in  writing,  by  any  citizen  of  the^ 
township  or  ward  wherein  such  person  resides,  that  such  per- 
son is  in  the  habit  of  being  intoxicated,  shall  bo  fined,"  etc. 

The  api>ellant  was  prosecuted  and  convicted  for  a  violation 
of  this  statute.  The  affidavit  and  information  charged  that 
John  Miller,  on  a  day  named,  sold  intoxicating  liquor  to  one 
John  Stevenson,  "  who  was  then  and  there  a  person  in  the 
habit  of  being  intoxicated,  and  after  notice  in  writing  had 
been  given  him,  the  said  John  Miller,  by  Fannie  Stevenson, 
who  was  then  and  there  a  citizen  of  the  township  in  which 
he  lived,  to  wit,  Troy  township,  in  said  county,  that  said 
John  Stevenson  was  then  and  there  a  person  in  the  habit  of 
being  intoxicated.'' 

The  objection  to  the  affidavit  and  information  is,  that  ao- 
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cording  to  proper  grammatical  construction,  the  pronoun 
"he,"  above  italicized,  refers  to  the  appellant,  Miller,  and 
that  the  affidavit  and  information  are,  therefore,  fatally  de- 
fective, in  not  averring  that  the  person  who  gave  the  notice 
in  writing,  concerning  Stevenson's  habit,  was  a  citizen  of  the 
township  in  which  he  (Stevenson)  resided. 

The  statute  contemplates  that  the  notice  in  writing  shall 
be  given  by  a  citizen  of  the  township  or  ward  wherein  the 
person  who  is  in  the  habit  of  being  intoxicated  resides.  Eagle 
v.  Stofe,  97  Ind.  122. 

In  the  case  of  Steeple  v.  Downing,  60  Ind.  478,  this  state- 
ment is  found:  "There  is  no  rule  of  legal  or  grammatical 
construction,  which  necessarily  requires  that  a  pronoun  shall 
relate  to  the  last  noun,  or  nouns,  mentioned  for  its  antece- 
dent. This  is  a  matter  which  is  governed  by  the  sense  and 
meaning  intenSed  to  be  conveyed."  Applying  this  rule  to 
the  construction  of  the  language  quoted,  it  is  fairly  evident 
that  "he"  refers  to  John  Stevenson.  State  v.  Hedge,  6  Ind. 
330.  The  motion  to  quash  the  affidavit  and  information 
was  properly  overruled.  • 

A  bill  of  exceptions,  purporting  to  contain  all  the  evidence 
given  in  the  case,* is  set  out  in  the  record.  On  two  material 
points  there  is  an  entire  failure  in  the  evidence  as  it  appears 
in  the  record  to  sustain  the  finding  of  the  court.  There  is  not 
a  syllable  of  testimony  tending  to  prove  that  John  Stevenson 
was  a  person  who  was  in  the  habit  of  being  intoxicated.  No 
evidence  was  given  on  that  subject.  It  was  admitted  of* 
record  that  notice  in  writing  had  been  given  the  appellant, 
prior  to  the  date  of  the  alleged  sale,  by  the  wife  of  Steven- 
son, that  he  was  in  the  habit  of  being  intoxicated,  but  to 
sustain  a  conviction  some  proof  of  the  fact  that  he  was  so 
habituated  must  have  been  ma'de.  In  this  regard  the  proof 
fails  wholly.  The  other  point  upon  which  proof  is  entirely 
lacking  is  this :  There  is  a  total  absence  of  evidence  to  show 
that  the  appellant  at  any  time,  either  directly  or  indirectly^ 
sold,  bartered  or  gave  to  Stevenson  any  intoxicating  or  other 
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liquor.  The  extent  to  which  the  evidence  goes  on  that  sub- 
ject 18,  that  Stevenson  was  seen  in  company  with  others  to 
drink  some  liquor  in  the  appellant's  saloon,  but  there  is  no 
evidence  that  the  appellant  was  present,  either  in  person  or 
by  an  agent  or  servant,  or  that  he  had  any  knowledge  what- 
ever that  Stevenson  obtained  or  drank  any  liquor  there.  The 
motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed. 

Filed  June  19, 1886. 


No.  13,088. 

BiKB  V.  The  State.       • 

Criminal  Law. — Irutruelion. — SlaHng  ElemerUs  of  Offence, — When  it  is  un- 
dertaken to  state  in  an  instruction  ail  of  the  elements  of  the  offence 
necessary  to  a  conviction,  the  instruction  is  had  if  an  essential  element 
is  omitted ;  but  where  an  instruction,  partially  stating  the  necessary  facte, 
does  not  charge  tliat  they  alone,  without  reference  to  other  facts  and 
other  instructions,  will  justify  a  conviction,  it  is  not  erroneous. 

Same. — Duty  cf  Jury  to  Qmmder  Instruetions. — It  is  nof  error  to  instruct  the 
jury  that  if  they  have  no  well  defined  opinions  or  convictions  as  to  what 
the  law  is  relating  to  any  matter  at  issue,  they  should  give  the  instruc- 
tions of  the  court  a  respectful  consideration. 

Same. — Defendant's  Testimony. — OredibilUy  and  WeigkL — Where  the  defend- 
ant testifies  in  his  own  behalf,  an  instruction  that  in  weighing  his  testi- 
mony the  jury  should  not  overlook  the  fact  that  he  is  the  defendant,  and 
deeply  interested  in  the  result  of  the  prosecution,  and  that  his  testimony 
must  be  consistent  with  all  the  other  facts  and  circumstances  in  evi- 
dence, to  have  a  controlling  weight,  is  erroneous. 

From  the  Montgomery  Circuit  Court. 

W.  H.  Thompson^  W.  B.  Herod  and  J.  West,  for  apj^Uant. 
F.  T.  Hord,  Attorney  General,  and  W,  B.  Hordy  for  the 
State. 

ZoLLARS,  J. — Appellant  was  convicted  upon  a  charge  of 
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grand  larceny.  He  has  appealed  and  brought  up  the  case 
upon  the  instructions  without  the  evidence. 

Instruction  3|  was  as  follows :  ^*  To  convict  the  defendant 
the  State  must  prove  that  the  property,  or  some  part  thereof, 
described  in  the  indictment,  was  taken  by  the  defendant;  that 
at  the  time  it  was  taken  it  was  the  property  of  William  Mc- 
Ivor ;  that  it  was  taken  in  Montgomery  county,  Indiana,  and 
within  two  years  next  preceding  the  finding  of  the  indict- 
ment, which  was  October  9th,  1886." 

It  is  contended  that  by  this  instruction  the  court  assumed 
to  give  to  the  jury  all  of  the  facts  necessary  to  be  found  in 
order  to  justify  a  conviction,  and  that  it  is  defective  in  that 
there  was  an  omission  to  state  that  the  taking  must  have  been 
felonious,  and  that  the  property  taken  must  have  been  of 
some  value. 

When  it  is  undertaken  to  state  in  an  instruction  all  of  the 
elements  of  the  oflTence  necessary  to  a  conviction,  and  an  es- 
sential element  is  omitted,  the  instruction  will  be  fatally  de- 
fective. HaH  V.  Stale,  57  Ind.  102 ;  Hunter  v.  8taU,  101 
Ind.  241, 

We  do  not  think,  however,  that  the  instruction  is  fairly 
open  to  the  objections  urged  against  it.  It  was  stated  in  the 
instruction,  that  to  convict  the  defendant  the  State  must  prove 
oertain  things,  but  it  was  not  stated  that  the  proof  of  those 
facts  would  alone  justify  a  conviction,  without  reference  to 
other  facts  and  other  instructions  by  the  court.  In  the  third 
oharge,  the  jury  were  properly  instructed  that  the  taking  must 
have  been  felonious,  and  as  to  the  necessary  value  of  the  prop- 
erty taken  to  constitute  grand  larceny. 

In  the  fourth  charge,  the  jury  were  instructed  that  they 
were  the  judges  both  of  the  law  and  of  the  evidence;  that 
the  instructions  by  the  court  were  advisory  merely,  and  that 
if  they  diflered  with  the  court  as  to  the  law,  they  might  fol- 
low their  own  convictions,  and  disregard  the  instructions  of 
the  court.  The  latter  part  of  the  instruction  of  which  ap- 
pellant complains  was  as  follows :  "  If,  however,  you  have  no 
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well  defined  opinion  or  convictions  as  to  what  the  law  is  re- 
lating to  any  particular  matter  or  matters  at  issue  in  the  case, 
then,  in  determining  what  it  is,  you  should  give  the  instruc- 
tions of  the  court  respectful  consideration." 

It  is  undoubtedly  true,  that  in  this  Stat^j  the  jury  may  dis- 
regard the  instructions  of  the  court  in  a  criminal  case,  and 
follow  their  own  convictions,  but  it  must  be  true,  also,  that 
the  jtry  should  give  to  the  instructions  of  the  court  a  respect- 
ful consideration  in  all  cases,  and  especially  if  they  are  in 
doubt  as  to  what  the  law  in  the  case  mav  be.  It  is  made  the 
duty  of  the  court  to  instruct  the  jury.  It  would  seem  to  fol- 
low that  the  jury  should  at  the  least  give  to  the  instructions 
a  respectful  consideration.  Reiser  y.  State,  83  Ind.  234; 
Lynch  V.  State,  9  Ind.  541;  Powers  v.  State,  87  Ind.  144; 
Nuzurn  v.  State,  88  Ind.  599;  Long  v.  Staie,  95  Ind.  481. 

The  sixth  instruction  was  as  follows :  "  The  defendant  ha5. 
testified  in  his  own  behalf  In  weighing  his  testimony  the* 
fact  that  he  is  the  defendant,  and,  therefore,  deeply  interested 
in  the  result  of  the  prosecution,  should  not  be  overlooked,  but 
it  does  not  follow  that  because  of  his  interest  you  should  dis- 
regard his  testimony  or  refuse  to  give  him  credit.  Innocent 
men  are  sometimes  charged  with  the  commission  of  grave 
offences.  If  the  defendant's  testimony,  when  compared  with 
all  the  other  facts  and  circumstaiKH's  iti  evidence,  is  consistent 
and  harmonious,  it  may  have  a  controlling  weight  in  deciding 
the  ease,  but  the  weight  it  shall  have  is  a  matter  left  wholly 
to  your  consideration  and  judgment/' 

This  instruction  can  not  be  sustained.  Very  clearly  it 
discredits  the  testimony  of  appellant.  It  is  equivalent  to 
telling  the  jury  that-  it  was  their  duty  to  keep  in  mind  the 
fact  that  appellant  was  the  defendant,  and  that  his  teslrimony, 
for  that  reason,  coul^imot  be  taken  as  of  controlling  weight, 
unless  consistent  with  all  the  facts  and  circumstances  in  evi- 
dence. The  other  facts  and  circumstances,  doubtless,  were 
inconsistent  with  his  tf\stimony.  Otherwise,  his  testimony 
would  not  have  been  material  to  liim ;  and  otherwise,  doubt- 
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less,  he  would  not  have  been  convicted.  His  testimony, 
without  doubt,  was  intended  to  explain,  or  to  meet  and  over- 
throw, the  adverse  facts  and  circumstances  in  evidence,  and 
if  it  could  be  of  controlling  weight  in  the  decision  of  the 
Ksase  only  in  the  event  that  it  was  consistent  with  those  facts 
and  circumstances,  it  could  be  of  no  avail  to  him  in  the  way 
of  a  defence.  The  statute  makes  the  evidence  of  the  ac- 
-cused  competent  in  his  own  behalf,  and  when  he  goes  upon 
the  witness  stand,  he  has  a  right  to  put  his  evidence  before 
the  jury  unprejudiced  by  any  adverse  criticism  by  the  court. 
He  has  a  right  to  ask  that  his  testimony,  alone  and  unsup- 
ported, shall  be  taken  as  of  controlling  weight  in  the  case  if 
the  jury  think  proper,  whether  it  is  consistent  or  inconsistent 
with  all  the  other  facts  and  circumstances  in  evidence.  It  is 
true,  the  jury  were  also  instructed  that  they  were  the  judges 
of  the  credibility  of  the  witnesses,  including  appellant,  but, 
ss  to  him,  that  must  be  limited  by  the  portions  of  the  sixth 
instruction  above  commented  upon.  From  them,  the  jury 
would  understand,  that  while  they  might  judge  of  his  credi- 
bility, it  was  under  the  injunction  to  keep  in  mind  that  he 
was  the  defendant  and  "  deeply  interested  in  the  result  of 
the  prosecution,"  and  that  his  evidence  could  not  be  of  con- 
trolling weight  in  the  decision  of  the  case,  unless  consistent 
with  the  facts  and  circumstances  in  evidence  against  him. 
That  appellant  was  an  interested  party  is  a  fact  that  the  jury 
might  consider  in  weighing  his  testimony,  and  it  would  have 
been  proper  to  instruct  them  that  they  might  exercise  that 
right,  but  it  was  not  proper  to  so  instruct  them  as  to  impose 
a  consideration  of  his  interest  as  a  duty,  and  thereby  cast 
discredit  upon  his  te^imony  in  advance,  and  to  destroy  the 
controlling  effect  of  his  testimony  in  advance,  unless  it  should 
be  consistent  with  the  testimony  against  him. 

Without  further  elaboration,  we  cite  the  cases :  Hartford 
V.  State,  96  Ind.  461  (49  Am.  R.  185);  Nelson  v.  Vorce,  55 
Ind.  455;  Woollen  v.  Whitaere,  91  Ind.  502;  Pratt  v.  State, 
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56  Ind.  179;  Veatch  v.  8taU,  56  Ind.  584  (26  Am.  R.  44) ,- 
Unruh  v.  State,  ex  reL,  105  Ind.  117,  and  cases  there  cited. 

Objections  are  urged  to  other  instructions,  but  it  is  not 
necessary  that  they  shall  be  here  noticed. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  appellant's  motion  for  a  new  trial. 

The  warden  of  the  State  prison  in  which  appellant  is  con- 
fined will  cause  him  to  be  delivered  into  the  custody  of  the 
jailor  of  the  proper  county,  to  abide  the  orders  of  the  court 
below. 

Filed  June  22, 1886. 


No.  12,637. 

Harris  et  al.  v.  Cassady. 

Mortgage. — Gontideraiion, — The  promise,  of  pne_  to  pay  a,  debt  for  which 
he  is  already  Habeas  surety  is  not  a  sufficient  considoyatignl^rBup' 
port  a  moTtga^f^^^^  « 

Same. — Release  of  Oroundless  Claim. — Where  a  claim  is  without  foundation^ 
a  release  will  not  constitute  a  valid  consideration  for  a  mortgage. 

From  the  Clay  Circuit  Court. 

S.  C.  Stirnaon,  R,  B,  Slimson,  H,  D.  Roquet,  G.  A.  Knight 
and  C.  A.  Knigld,  for  appellants. 

B.  E,  Rhoada,  E,  F.  Willimns,  J.  McNuM  and  J.  Q.  Cor- 
nell, for  appellee. 

Elliott,  J. — The  trial  court,  upon  propcT  request,  made 
the  following  special  finding  of  facts  and  stated  the  follow- 
ing conclusions  of  law : 

"  1st.  That  on  the  25th  day  of  February,  1882,  Sarah  C. 
Gray  recovered  a  judgment  in  the  Vigo  Superior  Court  for 
the  sum  of  $1,059.14,  with  costs  of  said  suit,  against  John  B. 
Cassady,  Marion  K.  Cassadv,  Hcnrv  C.  Robinson,  Alexander 
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Crews  and  Richard  J.  Harris,  in  which  judgment  it  was  de- 
creed that  the  said  Robinson,  Crews  and  Harris  were  sureties 
for  said  other  defendants,  and  an  order  was  made  therein  to 
exhaust  the  property  of  Cassady  and  Cassady  before  resort  is 
had  to  the  property  of  said  Robinson,  Crews  and  Harris. 

"2d.  An  execution  was  issued  upon  said  judgment  and 
placed  in  the  hands  of  the  sheriff  of  Vigo  county,  who,  on 
the  Ist  day  of  August,  1882,  levied  said  writ  upon  one  Bu- 
cyrus  Steam  Engine  and  one  Runeley  Separator,  with  bclt^ 
and  fixtures  combined,  which  was  the  property  of  the  de- 
fendant in  this  fliction,  and  in  which  the  execution  defendants 
had  no  interest,  which  property  was  turned  out  to  the  sheriff 
by  these  plaintiffs  as  the  property  of  the  execution  defendants. 

"3.  That  on  the  24th  day  of  August,  1882,  the  defendants 
herein  agreed  with  the  plaintiffs  to  execute  a  mortgage  upon 
the  land  now  in  controversy,  in  consideration  that  they  would 
pay  said  execution  and  release  said  levy.  And  that  they  would 
meet  at  the  office  of  Dunnigan  &  Stimson,  in  Terre  Haute, 
on  the  26th  day  of  said  month  to  consummate  said  agreement ; 
that  in  pursuance  of  said  agreement  they  did  meet  on  that 
day,  when  the  defendant  refused  to  consummate  said  agree- 
ment ;  that  afterwards,  on  the  same  day,'he  agreed  with  Rich- 
ard Dunnigan,  one  of  the  attorneys  of  these  plaintiffs,  that 
he  would  sign  said  mortgage,  and  that  the  same  should  not 
constitute  a  lien  upon  his  land  unless  he  was  enabled  to  and  did 
redeem  certain  land  of  his  brother,  which  had  prior  thereto 
been  sold  at  sheriff's  sale;  that  after  parting  with  the  said 
Dunnigan  he  agreed  with  Stimson,  another  of  plaintifis'  at- 
torneys, to  execute  the  note  and  mortgage  in  suit  in  pursu- 
ance of  the  original  agreement  with  the  plaintiffs,  and  did 
execute  said  mortgage,  and  agreed  to  execute  the  note  when 
these  plaintiffs  should  pay  off  said  execution  and  release  said 
levy;  that  upon  the  delivery  of  said  mortgage  to  these 
plaintifis  they  did  pay  off  said  execution  as  sureties  of  the 
said  other  execution  defendants,  which  fact  appears  on  said 
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execution,  and  released  said  levy^  but  the  defendant  Iierein 
declined  and  refused  to  execute  said  note. 

'^  4th.  That  the  mistake  alleged  in  the  complaint  exists, 
and  that  the  same  is  mutual,  and  that  it  occurred  through  the 
inadvertence  of  the  scrivener  who  drew  said  mortgage. 

''  5th.  That  the  debt  in  controversy  now  amounts  to  the 
sum  of  $1,294.40. 

*^And  the  court  finds  as  conclusions  of  law  on  the  above 
facts,  that  the  mortgage  in  suit  is  without  any  consideration, 
and  that  the  plaintiffs  are  not  entitled  to  have  the  same. fore- 
closed against  the  property  therein  described  ;  and  the  court 
finds  for  the  defendant." 

It  appears  from  the  special  finding  that  appellants  were 
liable  as  sureties  on  the  judgment  under  which  the  appellee's 
property  was  seized,  and  as  they  were  bound  for  this  judg- 
ment they  yielded  no  consideration  by  the  agreement  to  pay 
what  they  were  already  held  liable  to  pay  by  the  judgment 
of  the  court.  There  was  no  question  as  to  their  liability  for 
the  debt  they  undertook  to  pay,  for  that  was  settled  by  the 
judgment  in  the  action  brought  by  Sarah  C  Gray.  We  un- 
derstand the  law  to  be  well  settled,  that  a  promise  to  pay  a 
/  /lebt  for  which  the  promisor  is  already  bound  does  not  con- 
//stitute  a  sufficient  consideration  to  support  a  contract.  '  La^ 
boyteaux  v.  Swigart,  103  Ind.  596 ;  Smith  v.  Borvffy  75  Ind. 
412;  Fensler  v.  Praiher,  43  Ind.  119;  Ritenour  v.  Mathews, 
42  Ind.  7 ;  Reynolds  v.  Nugent,  25  Ind.  328.  It  is  evident, 
therefore,  that  the  promise  of  the  appellants  to  pay  their  own 
debt  is  not  such  a  consideration  as  will  support  the  mortgage 
declared  on  in  this  suit. 

*  The  special  finding  shows  that  the  appellee  was  the  abso- 
lute owner  of  the  personal  property  levied  on  at  the  instance 
of  the  appellants,  and,  as  he  was  the  owner,  the  sheriff  had 
no  right  to  seize  it  under  a  judgment  rendered  against  other 
persons.  It  is  too  clear  for  argument  that  the  seizure  of  ap- 
pellee's property  to  pay  the  judgment  against  the  appellants 
and  their  principals,  was  wrongful  and  illegal.     There  was, 
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Bccordiag  to  the  Btatements  of  the  findings  no  foundation  for 
the  claim  asserted  against  the  property  of  the  appellee^  and, 
^s  there  was  no  foundation  for  the  claim,  the  release  of  the 
levy  constituted  no  consideration  for  the  mortgage.  Where 
a  claim  is,  as  here,  entirely  without  foundation,  a  release  will 
not  constitute  a  valid  consideration.  Bridges  v.  BlaJce,  106 
Ind.  332 ;  Warey  v.  Ford,  102  Ind.  206 ;  Smith  v.  Boruff, 
-tsupra;  Jarvis  v.  Sutton,  3  Ind.  289 ;  Spahr  v.  HoUingshecLd, 
S  Blackf.  415;  Wade  v.  Simeon,  2  C.  B.  548;  Jones  v. 
Ashburnham,  4  E^ast,  455;  Ckibot  v.  Haskina,  3  Pick.  83; 
Martin  v.  Black,  20  Ala.  309 ;  New  Hampshire  Savings  Bank 
V.  Colcord,  15  N.  H.  119;  Davisson  v.  Ford,  23  W.  Va.  617, 
vide  p.  627. 

Where  there  is  a  dispute,  and  the  claim  asserted  is  not  en- 
tirely groundless,  then  a  promise  to  forbear  the  prosecution 
of  the  claim  is  founded  on  a  sufficient  consideration.  Wray 
V.  (liandler,  64  Ind.  146;  Sanford  v.  Freeman,  5  Ind.  129; 
Luark  v.  JUalone,  34  Ind.  444 ;  Nicewanger  v.  Bevard,  17  Ind. 
621.  It  is  not  neceasary  that  the  claim  asserted  should  be  a 
legal  one,  but  it  is  necessary  that  it  must  have  some  founda- 
tion in  law  or  in  equity,  and  here  there  is  no  such  founda- 
tion. If  the  claim  asserted  by  the  appellants  appeared  to 
have  any  foundation,  the  cases  of  Henry  v.  Ritenour,  31  Ind. 
136,  Cronkhite  v.  White,  25  Ind.  418,  Thompson  v.  Nelson,  2H 
Ind.  431,  and  Harter  v.  Johnson,  16  Ind.  271,  would  exert 
an  important  influence  upon  the  case ;  but,  for  the  reason  that 
<the  claim  as  stated  in  the  special  finding  appears  on  its  face 
to  be  foundation  less,  these,  and  kindred  cases,  have  here  no 
•controlling  influence. 

We  do  not  doubt  that  an  agreement  by  a  creditor  to  release 

Jd  debtor  will  constitute  a  valid  consideration  for  a  contract. 

Crowder  v.  Reed,  80  Ind.  1 ;  Kester  v.  Hulman,  65  Ind.  100. 

But  here  there  was  no  release  of  a  debtor ;  the  utmost  that 

-can  be  said  is  that  there  was  a  release  of  a  void  levy. 

Nor  do  we  doubt  that  an  agreement  by  a  creditor  to  extend 
Vol.  107.— 11 
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the  time  of  payment  of  a  debt  is  a  valid  consideration.  TFtV^ 
V.  Ross,  77  Ind.  1  (40  Am.  R.  279).  In  this  .case  there  wa9> 
no  agreement  to  extend  the  time  of  payment  of  a  defet,  for,, 
as  the  special  finding  shows,  the  only  agreement  was  that 
the  void  levy  should  be  released,  and  that  th«  appellants- 
should  pay  their  own  debt. 

We  can  not  disturb  the  finding  of  the  court,  as  the  evir- 
dence  gives  it  ample  support  on  all  the  material  points;. 

Judgment  affirmed. 

Filed  June  19, 1886. 


No.  12,480. 

Black  et  al.  t;.  Thomson  et  al. 

107   162]       Gravel  Boad. — County  Commiagioners, — Changing  Time  </  Meeting  of  View^ 
era  and  Engineer. — Discretion, — In  a  proceeding  to  establish  and  construct 
a  gravel  road,  the  board  of  commissioners  have  discretionary  authorit,r 
to  change  or  extend  the  time  fixed  for  the  meeting  of  the  viewers  and 
engineer. 

Same. — Where  a  judicial  tribunal  has  a  general  power  to  designate  a> 
time  witliin  which  an  act  shall  be  done,  it  may  extend  the  time,  in  the 
exercise  of  a  reasonable  discretion. 

Same. — Effect  of  Failure  to  Dispose  of  Cause  During  Term, — Continuance, — In 
all  judicial  or  quasi  judicial  proceedings,  a  cause  does  not  lapse  or  abate 
on  account  of  a  failure  to  enter  a  continuance  or  make  some  other  dis- 
position  of  it  at  a  term  of  the  court  in  whicit  it  is  pending,  but  it  stands 
continued  by  operation  of  law.     R.  S.  1881,  sections  1325,  1326,  1327. 

Same. — Appeal  from  Board. — Irrpgularities  in  Proceedings  not  Ground  for  Dis- 
miiiml  in  Circuit  Court. — Where,  in  a  proceeding  to  establish  a  gravel 
road,  the  board  of  commissioners  properly  acquired  jurisdiction,  mere 
irregularities  in  the  subsequent  proceedings  of  the  board  will  afford  no> 
ground  for  dismissing  the  cause  on  appeal  to  the  circuit  court,  where - 
the  cause  stands  for  trial  dc  novo. 

From  the  Carroll  Circuit  Court. 

/.  Applegate  and  C  iJ.  Pollard^  for  appellants. 
L.  D.  Boyd,  for  appellees. 
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NiBLACK,  C.  J. — Samuel  Black  and  more  than  one  hun- 
dred others,  all  resident  freeholders  of  the  county  of  Carroll,, 
in  this  State,  presented  a  petition  to  the  board  of  coramis-r 
sioners  of  that  county  at  its  June  term,  1884,  praying  for 
the  establishment  and  construction  of  a  gravel  road  upon  a 
certain  route,  and  between  certain  points  therein  specified. 
The  board  appointed  viewers  and  an  engineer,  as  required  by 
the  statute,  and  ordered  that  they  should  meet  and  proceed  to 
discharge  the  duties  which  had  been  assigned  to  them,  on  the 
6th  day  of  October,  1884.  No  order  of  continuance,  or  or- 
der of  any  other  kind,  was  made  in  the  cause  at  the  next 
regular  session,  in  September,  1884,  but  at  a  special  session 
which  was  held  in  that  month,  the  board  ordered  that  the 
time  of  the  meeting  of  the  viewers  and  engineer  should  be 
postponed  until  the  6th  day  of  November,  1884.  The  county^ 
auditor  thereupon  notified  the  viewers  and  engineer  of  their 
appointment,  and  of  the  time  of  their  meeting  lastly  above* 
named,  and  also  gave  notice  of  the  time  and  place  of  such 
meeting,  by  four  weeks'  publication  in  a  weekly  newspaper 
of  the  county.  On  said  6th  day  of  November,  1884,  the- 
viewers  and  engineer  met,  as  they  had  been  notified  to  do,, 
and,  after  qualifying  as  required  by  law,  proceeded  to  exam- 
ine the  proposed  line  of  road,  and,  on  the  9th  day  of  Decem- 
ber, 1884,  made  a  report  of  their  proceedings  to  the  board  of 
commissioners,  expressing  the  opinion,  amongst  other  things^ 
that  the  contemplated  road  would  be  a  work  of  public  utility. 

Opposition  being  made  to  the  report  thus  submitted,  and 
Francis  Thomson  and  others  having  remonstrated  against 
the  construction  of  the  proposed  road,  the  matter  was  con- 
tinued until  the  March  term,  1885,  of  the  board,  during 
which  term  the  report  was  confirmed  and  an  order  was  en- 
tered for  the  construction  of  the  improvement  prayed  for  in 
the  petition. 

Thomson  and  the  other  remonstrat^)rs  appealed  from  the 
order  made  as  lastly  above  stated  to  the  circuit  court,  in 
which,  at  the  next  succeeding  term^  they  moved  to  dismiss 
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the  i)etition  upon  the  ground  that  as  the  time  for  the  meeting 
of  the  viewers  and  engineer  was  fixed  at  a  time  beyond  the 
September  session,  1884,  of  the  board  of  commissioners^  and 
as  the  board  made  no  order  of  continuance,  or  other  order 
in  the  premises,  at  that  session,  the  jurisdiction  of  the  board 
over  the  subject-matter  of  the  proceeding  had  lapsed,  and 
that  thereafter  such  jurisdiction  had  not  been  in  any  manner 
xegained  by  the  board. 

This  motion  was  sustained  by  the  circuit  court,  and  the  pe- 
tition was  dismissed  at  the  costs  of  the  petitioners. 

Whether  the  commissioners  have  the  power,  in  a  case  like 
this,  to  fix  the  time  at  which  the  viewers  and  engineer  shall 
meet,  at  a  period  beyond  their  next  regular  session,  is  a  ques- 
tion not  now  fairly  before  us,  and  hence  involves  an  inquiry 
upon  which  we  are  now  not  required  to  enter.  The  order 
made  at  the  special  session  in  September  then  next  ensuing, 
fixing  the  time  of  meeting  on  the  6th  day  of  November,  1884, 
vacated  and  superseded  the  order  fixing  a  previous  day  of 
meeting.  While  the  provision  of  the  statute,  requiring  the 
board  to  fix  the  time  at  which  the  viewers  and  engineer  shall 
meet,  is  mandatory  (see  section  5092,  R.  8.  1881),  there  is 
.nothing  having  any  connection  with  that  provision  from  which 
it  may  be  inferred  that  the  board  may  not  thereafter  change 
the  time  and  fix  a  different  day  for  the  meeting.  It  has,  on 
the  contrary,  been  held  in  analogous  cases  that  the  time  fixed 
by  the  board  for  similar  purposes  may  be  changed  or  enlargecl. 
Munson  v.  Blake,  101  Ind.  78  ;  Lipes  v.  Hand,  104  Ind.  503. 
In  this  latter  case,  which  was  a  proceeding  for  the  drainage 
of  land,  it  was  said  that  "  the  court  had  authority  to  ex- 
tend the  time  of  filing  the  report  of  the  commissioners.  It 
is  a  familiar  rule  that  where  a  judicial  tribunal  has  a  general 
j)ower  to  designate  a  time  within  which  an  act  shall  be  done, 
it  may  extend  the  time,"  in  the  exercise  of  a  reasonable  dis- 
cretion, and  that  rule  is  applicable  to  cases  like  the  one  under 
consideration.  It  is  also  a  familiar  rule  that  in  all  judicial 
•or  quasi  judicial  proceedings,  a  cause  does  not  either  lapse  or 
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abate  on  account  of  a  failure  to  enter  a  continuance  of  it,  or 
to  make  some  other  disposition  of  it,  at  a  term  of  the  court 
in  which  it  is  pending.  In  case  of  such  a  failure  the  causes- 
stands  continued  by  operation  of  law.  R.  S.  1881,  sections 
1325,  1326,  1327;  McMullen  v.  StaU,  ex  rel,  105  Ind.  334. 

It  is  conceded  by  all  parties  that  the  board  of  commis- 
sioners acquired  jurisdiction  in  this  case  when  the  petition  was. 
filed,  and  that  it  consequently  had  authority  to  appoint  view- 
ers and  an  engineer  in  the  first  instance.  However  irregular,, 
therefore,  the  subsequent  proceedings  may  have  been,  the  ju- 
risdiction thus  acquired  was  not  lost.  McMullen  v.  State^  ejx 
rd,j  supra.  Whether  regular  or  irregular,  these  subsequent 
proceedings  were  vacated  by  the  appeal  to  the  circuit  court, 
wherv4  the  cause  stood  for  trial  de  novo,  and  not,  as  in  an  ap- 
pellate court,  for  the  review  and  correction  of  errors.  Fleming 
V.  Highly  95  Ind.  Y8 ;  Munson  v.  Blake,  supra. 

Such  subsequent  proceedings  being  vacated  by  the  appeal,, 
nothing  disclosed  by  them,  whether  of  omis«^ion  or  commis- 
sion, afforded  any  cause  for  dismissing  the  petition.  Sunier 
V.  Miller,  105  Ind.  393. 

The  judgment  dismissing  the  petition  is  reversed,  with 
costs^  and  the  cause  is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Filed  May  22, 1886;  petition  for  a  rehearing  overruled  June  23,  1886- 


No.  12,341. 

The  Security  Company,  Trustee,  v.  Ball. 

Mortgage. — Promissory  Note. — Action  (o  Procure  Sm^ender  and  Cancellation.. 
— Qieek. — Failure  of  Bank, — Liability  for  Loss. — B.  employed  C.  &  N.  to 
negotiate  a  loan  for  him.  They  applied  to  D.  &  Co.,  who  procured  the- 
money  from  their  principal,  the  Security  Company,  and  deposited  it  in. 
bank.     Shortly  thereafter,  B.  executed  his  note  and  mortgage  for  the 


166  SUPREME  COURT  OF  INDIANA, 


The  Security  Company,  Trustee,  v.  Bali. 


rnmount  and  delivered  them  to  D.  <&  Co.,  who  left  a  check  on  the  bank 
«rith  N.  to  be  delivered  to  B.  when  he  had  obtained  the  release  of  prior 
•encumbrances  on  his  land,  which  the  latter  agreed  to  obtain  at  a  cer- 
4.ain  date.  B.'did  not  carry  out  his  agreement  at  the  time  fixed,  nor 
■subsequently,  and  ten  days  later,  while  the  check  was  still  in  the  hands 
of  N.,  the  bank  failed. 
Heldf  that  B.  is  not  liable  for  the  loss,  and  that  he  may  maintain  an  ac- 
tion against  the  Security  Company  for  the  surrender  and  cancellation 
of  the  note  and  mortgage. 

IFrom  the  Rush  Circuit  Court. 

R.  B.  Duncan,  J,  8.  Duncan,  C,  W.  Smith  and  J.  R.  Wilson, 
for  appellant. 

B,  i.  Smith  and  W.  J.  Henley,  for  appellee. 

ZoLLARS,  J. — Appellee  brought  this  action  to  procure  the 
surrender  and  cancellation  of  a  note  and  mortgage  which  ap- 
pellant holds,  the  mortgage  being  of  record. 

The  main  ground  upon  which  this  relief  is  asked  is,  that 
the  note  and  mortgage  were  given  for  a  loan  of  money  from 
appellant  which  it  neglected  and  refused  to  furnish  after  get- 
ting the  note  and  mortgage. 

The  que^ion  for  decision  is  raised  by  the  assignment  that 
the  court  below  erred  in  sustaining  a  demurrer  to  appel- 
lant's answer. 

The  facts  set  up  in  the  answer  are,  in  substance,  as  follows : 
In  May,  1884,  appellee  employed  Cambern  &  Newkirk,  of 
Kushville,  to  negotiate  for  him  a  loan  of  $3,000,  and  agreed 
to  secure  the  same  by  his  promissory  note  and  a  mortgage 
upon  his  land,  and  agreed  also,  that  his  title  to  the  land 
-should  be  perfect  and  free  from  encumbrances,  and  that  he 
would  furnish  an  abstract  of  title  to  anv  one  who  should 
furnish  the  money,  showing  these  facts.  Through  these  par- 
ties, appellee  applied  to  Thomas  C.  Day  &  Co.,  of  Indianapolis, 
to  procure  the  loan  upon  the  above  named  terms.  These  terms 
were  communicated  by  Day  &  Co.  to  appellant,  and  it  at  once 
remitted  the  money  to  them  to  be  loaned  to  appellee,  so  soon 
as  he  should  furnish  an  abstract  showing  that  he  was  the 
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•owner  of  the  land,  and  that  his  title  was  free  from  encam- 
brances.  Day  &  Co.  deposited  the  money  in  Fletcher  & 
Sharpens  Bank,  at  Indianapolis.  Appellee  furnished  to  Day  & 
Oo.  ah  abstract,  which  showed  that  he  owned  the  land,  sub- 
ject to  a  mortgage  of  over  (3,000,  and  a  judgment  for  about 
^330.  At  the  time  he  furnished  this  abstract  he  informed 
them  that  he  was  ready  at  any  time  to  procure  a  release  of 
the  mortgage  and  judgment,  and  thus  be  able  to  convey  a 
2good  title  whenever  appellant  should  furnish  the  (3,000  to 
be  used  in  paying  off  the  existing  mortgage  and  judgment. 
In  June,  1884,  one  Griffith,  a  member  of  the  firm  of  Day 
'&  Co.,  visited  appellee  at  his  farm,  and  informed  him  that 
he  had  come  to  make  the  loan,  and  had  brought  a  check  for 
the  amount  upon  Fletcher  &  Sharpens  Bank,  to  be  deliv- 
ered upon  the  execution  of  a  note  and  mortgage  by  appellee, 
^nd  a  release  of  the  existing  mortgage  and  judgment.  The 
holder  of  the  existing  mortgage  was  present,  and  expressed 
:a  willingness  to  go  to  Rushville  and  cancel  his  mortgage 
upon  the  payment  of  the  amount  of  it  to  him.  Appelleo 
being  busy  with  his  harvest  declined  to  go  on  that  day,  but 
agreed  with  Griffith,  as  the  agent  of  appellant,  that  he  would 
<*xecute  the  note  and  mortgage  and  deliver  them  to  Griffith 
for  appellant,  and  that  Griffith  should  deliver  the  check  to 
Newkirk,  to  be  by  him  delivered  to  apjiellee  so  soon  as  the 
existing  mortgage  and  judgment  should  be  released,  which 
appellee  agreed  should  be  done  on  the  coming  Saturday,  the 
5th  day  of  July.  In  accordance  with  this  agreement,  appel- 
lee executed  and  delivered  the  note  and  mortgage  in  suit, 
rand  Griffith  delivered  the  check  of  Thomas  C.  Day  &  Co.  to 
Xewkirk,  to  be  delivered  to  appellee  upon  his  procuring  the 
other  mortgage  and  the  judgment  to  be  released  and  satisfied. 
Thereafter,  Thomas  C.  Day  &  Co.  left  the  check  with  Newkirk, 
.and  kept  the  money  on  deposit  in  Fletcher  &  Sharpens 
Bank  to  meet  it. 

If  appellee  had  caused  the  encumbrances  upon  his  land  to 
be  released  as  agreed,  he  would  have  received  the  check  on 


168  SUPREME  COURT  OF  INDIANA, 


The  Security  Company,  Trustee,  v.  Ball. 


the  5th  day  of  July,  and  it  could  have  been  forwarded  U^ 
Fletcher  &  Sharpens  Bank  and  collected  on  the' folio wing^ 
Monday,  the  7th  day  of  July.  Appellee  did  not  cause  thi- 
encumbrances  to  be  released  on  the  5th  day  of  July,  nor  has 
he  since  done  so,  and  hence  did  not,  and  has  not  received  tho 
check.  So  far  as  the  parties  knew,  Fletcher  &  Sharpens  Bank 
was  solvent  at  the  time  the  check  was  placed  in  the  hands  of 
Newkirk.  It  continued  to  meet  all  demands  upon  it  until' 
the  15th  day  of  July,  1884,  when  it  failed  in  business  and 
suspended  payment.  Whether  it  has  since  resumed  payment,, 
or  whether  its  assets  are  sufficient  to  pay  the  whole,  or  any 
part  of  its  liabilities,  is  not  shown  by  any  averment  in  the 
answer.  It  is  averred  in  the  answer,  as  a  conclusion,  that  a& 
appellee  did  not  procure  the  release  of  the  prior  mortgage 
and  the  judgment  on  the  5th  day  of  July,  as  he  had  agreed 
to  do,  the  check  after  that  time  "  stood  and  remained  "  at  his; 
risk. 

This  answer,  although  the  fact  is  not  averred,  was  drawn 
upon  the  theory  that  by  the  failure  of  Fletcher  &  Sharpens 
Bank  the  deposit  was  lost,  and  the  check  became  worthless. 
Assuming  this  as  a  fact,  the  argument  of  appellant's  counsel 
js,  that  if  appellee  had  performed  his  contract  by  causing  the 
encumbrances  to  be  released  on  the  5th  day  of  July,  he  might 
have  received  and  collected  the  check  before  the  failure  of 
the  bank;  that  because  he  did  not  thus  perform  his  contract, 
lie  should  suffer  the  loss  consequent  upon  that  failure ;  and 
that,  hence,  appellant  should  be  allowed  to  retain  and  collect 
the  note  and  mortgage,  the  same  as  if  it  had  actually  paid  the 
money  over  to  appellee.  In  this  contention  counsel  invoke 
the  protection  of  the  general  rule  applica])le  to  bank  checks. 
It  is  the  settled  law  that  the  holder  or  payee  of  a  bank  check 
must  present  it  to  the  drawee  for  payment  within  a  reasonable 
time,  and  if  he  fails  to  do  this,  and  the  bank  upon  which  it 
is  drawn  in  the  meantime  becomes  insolvent,  the  drawer  is 
relieved  from  liability,  at  least  pro  tanto,  and  the  loss  must- 
fall  upon  the  holder. 
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The  delay,  under  the  circumstances  of  this  case,  from  the 
•3th  to  the  15th  day  of  July,  would  be  such  a  delay  as  would, 
under  the  general  rule  above  stated,  throw  the  loss  upon  the 
holder  of  the  check.  The  loss  from  which  the  drawer  would 
be  thus  relieved,  would  be  the  actual  loss  suffered  by  the  fail- 
ure of  the  bank.  If  that  loss  should  be  the  entire  amount 
on  deposit  to  meet  the  chock,  the  drawer  would  be  relieved 
entirely  from  liability  upon  the  check.  If  the  bank  should 
pay,  or  be  able  to  pay  one- half,  or  any  other  part,  of  the 
amount  on  deposit  to  meet  the  check,  the  exoneration  of  the 
drawer  would  be  proportionally  less.  Griffin  v.  Kemp,  46 
Ind.  172 ;  Henshaw  v.  Root,  60  Ind.  220. 

If  it  should  be  conceded  that  this  principle  of  the  law 
could  in  any  way  be  made  available  in  the  case  in  hand,  it  is 
clear,  we  think,  that  the  answer  under  consideration  is  not 
such  as  to  make  it  available.  It  is  averred  that  on  the  15th 
(lay  of  July  the  bank  failed  in  business,  and  suspended  pay- 
ment, but  it  does  not  follow  from  this  that  appellant  suffered 
any  los8.  The  bank  might  have  failed  in  business  and  sus- 
pended payment  on  that  day,  and  yet  have  had  sufficient  as- 
sets to  pay  its  liabilities  in  full.  It  might  have  failed  in 
business  and  suspended  payment  on  that  day,  and  yet  before 
this  action  was  commenced  it  might  have  recovered  entirely 
from  its  embarrassment,  and  have  been  able  to  pay  its  lia- 
bilities dollar  for  dollar.  For  aught  that  is  averred  in  the 
answer,  appellant  might  have  recovered  from  the  bank  the 
amount  of  its  deposit,  against  which  the  cheek  was  drawn; 
and  hence  no  loss  is  shown  for  which  appellee  can  be  made 
liable. 

We  think  it  clear,  too,  that  the  above  principle  of  the  law 
can  not  be  invoked  in  appellant's  behalf  in  this  case.  The 
check  was  never  delivered  to  appellee,  and  hence  he  could 
not  have  presented  it  for  payment.  Had  he  procured  the  re- 
lease of  the  prior  encumbrances  on  the  5th  day  of  July,  he 
could  have  demanded  the  check  from  Newkirk.  This  he  did 
not  do  on  that  day,  nor  did  he  at  any  subsequent  time.  This 
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failure  did  not^  aus  matter  of  fact^  put  the  check  into  his  pos- 
session or  keepings  and,  clearly,  his  failure  to  do  the  thing  re- 
•quiied  to  entitle  him  to  the  possession  and  ownership  of  the 
check  did  not  have  the  effect  of  making  him  the  owner  of  it. 
He  never  has  been  the  owner  of  the  check.  He  never  has 
had  the  possession^  nor  has  he  been  entitled  to  the  posses- 
sion, of  the  check ;  hence  he  could  not  have  presented  it  for 
payment.  He  agreed  to  make  a  loan  from  appellant,  and  has 
neglected  and  failed  to  do  so,  by  neglecting  to  furnish  an  un- 
encumbered title  to  his  land.  If  appellant  had  kept  the 
money  in  its  own  safe,  the  measure  of  its  damages  for  the 
breach  of  the  contract  on  the  part  of  appellee  clearly  would 
not  have  been  the  amount  of  the  money.  If  appellant  had 
placed  the  money,  instead  of  the  check,  in  the  hands  of  New- 
kirk  to  be  paid  to  appellee  upon  the  release  of  the  prior  en- 
cumbrances on  the  5th  day  of  July,  and  after  that  time  New- 
kirk  had  lost  or  wasted  it,  clearly,  again,  the  measure  of 
appellant's  damages  for  the  breach  of  the  contract  by  appellee 
would  not  have  been  the  amount  of  the  money  thus  lost  or 
squandered,  because  that  loss  would  not  have  been  the  natural 
and  probable  consequence  of  the  neglect  or  wrong  of  appel- 
lee, nor  such  as  might  have  been  foreseen  in  the  light  of  at- 
tending circumstances.  In  such  case  the  neglect  or  wrong  of 
appellee  would  not  have  been  the  proximate  cause  of  the  loss. 
The  loss  would  have  occurred,  primarily,  from  the  wrong  of 
Newkirk,  and  but  for  his  wrong  intervening,  the  loss  would 
not  have  occurred.  Instead  of  keeping  its  money  in  its  safe, 
or  placing  it  in  the  hands  of  Newkirk,  appellant  placed  the 
money  in  Fletcher  &  Sharpens  Bank,  to  be  held  by  it  until 
needed  to  perfect  the  loan  to  appellee.  Appellee  violated  his 
contract  in  not  freeing  his  land  from  the  prior  encumbrances 
on  the  5th  day  of  July.  After  that  time  the  bank  failed  in 
business,  and  we  assume,  what  is  not  alleged,  that  by  this 
failure  appellant  lost  its  money  on  deposit  with  the  bank. 
The  failure  of  the  bank  produced  the  loss.  This  failure  was 
the  primary  and  proximate  cause  of  the  loss.     The  failure 
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of  appellee  to  keep  his  contract  did  not  produce  this  loss.  If 
appellant  had  kept  the  money  in  its  own  safe,  it  would  not 
have  been  lost.  Nor  did  the  failure  of  appellee  to  keep  his 
contract  produce^  or  conduce  to^  the  failure  of  the  bank.  The 
bank's  failure^  and  the  consequent  loss  to  appellant,  were  not 
the  natural  and  probable  consequences  of  appellee's  neglect 
or  wrong.  .  The  failure  was  an  unforeseen,  independent  and 
intervening  agency,  that  produced  the  loss  to  appellant.  The 
loss  resulted  from  over-confidence  on  the  part  of  the  deposi- 
tor, and  bad  banking  by  the  banker,  and  not  from  anything 
that  appellee  did  or  failed  to  do. 

Upon  any  view  that  may  be  taken  of  the  case,  the  court 
below  ruled  correctly  in  sustaining  the  demurrer  to  the  an- 
swer. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  13,  1885 ;  petition  for  0  rehearing  ovefruled  June  23,  1886. 


No.  12,600. 

Conwell  et  al.  v,  Tate  et  al. 

DBAiifAOS. — Rtmoruiranee. — Burden  tf  Issue. — A  land-owner,  who  remon- 
strates on  the  single  ground  that  his  land  is  assessed  for  too  much,  has 
the  burden  of  the  issue. 

From  the  Howard  Circuit  Court. 

Jf.  Bell  and  W.  C.  Purdum,  for  appellants. 

J.  C  Blttcldidge,  W,  E,  Blacklidge,  B.  C.  H.  Moon,  J,  W, 
Kerriy  J.  TFl  Cooper,  B,  F.  Harness,  J.  F,  Elliott  and  L,  J. 
JGrkpatrick,  for  appellees. 

Elliott,  J. — The  appellees,  proceeding  under  the  law  of 
1883,  petitioned  for  a  ditch,  and  the  appellants  remonstrated. 
A  single  cause  of  remonstrance  was  stated,  namely,  the  third 
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statutory  cause^  that  the  lands  of  appellants  were  assessed  for 
too  much.  We  think  that  this  remonstrance  narrowed  th(' 
issue  to  a  single  question^  and  that  is  this :  Was  the  amount 
of  benefits  assessed  against  the  appellants'  lands  too  large? 
The  only  controverted  point,  therefore*,  was  as  to  the  amount 
of  the  assessment;  there  was  no  other  issue. 

It  is  asserted  by  counsel  that  the  case  of  Keff  v.  Meed,  98 
Iiid.  341,  decides  that  in  such  a  case  as  this,  the  burden  is  on 
the  petitioners.  We  do  not  so  understand  that  case,  for  there 
many  of  the  facts  e&scntial  to  the  success  of  the  petitioners 
were  controverted  by  the  remonstrance ;  while  here  the  only 
point  in  dispute  is  as  to  the  amount  of  the  assessment.  What 
we  have  said  of  Niff  v.  Reed,  nupra,  disposes  of  the  argu- 
ment built  on  Schmied  v.  Keeney,  72  Ind.  309. 

We  regard  the  case,  as  to  the  right  to  op<»n  and  close,  as 
governed  by  the  principle  decided  in  the  cases  of  EvaiisvUle, 
etc.,  R.  R.  Co.  V.  Miller,  30  Ind.  209,  and  Indiana,  etc.,  R.  W. 
Co.  V.  Cook,  102  Ind.  133.  In  the  first  of  these  cases  it  was 
said :  *^  Inasmuch  as  no  question  but  the  measure  of  damages 
was  presented  in  the  circuit  court,  there  was  no  error,  we  think^ 
in  giving  the  api>ellee  the  right  to  begin."  This  doctrine  was 
approved  in  the  cast*  cited  and  many  authorities  referred  to 
which  fuUv  sustain  it.  We  can  iK'rceivt*  no  reason  whv  this 
principle  should  not  apj)ly  here,  and  it  certainly  is  the  rule 
in  analogous  cases.  In  the  Master  of  John  and  Cherry  Streets^ 
19  Wend.  659. 

The  general  rule  in  eases  of  this  general  character  is,  that 
only  such  objections  and  questions  as  are  presented  below 
will  be  considered  on  apjwal.  Updegraff  v.  Palmer,  post,  p. 
181 ;  Tliayer  v.  Burger,  100  Ind.  262;  Meranda  v.  Spurlin, 
100  Ind.  380;  Anderson'y.  Baker,  98  Ind.  587;  I%6ec  v. 
Peed,  98  Ind.  420.  These  cases  establish  the  rule  that  the 
issue  is  that  joined  in  the  trial  court,  and  it  was  held  in  Reed 
V.  Brenneman,  89  Ind.  252,  that  upon  such  an  issue  as  that 
here  joined,  the  land-owner  has  the  burden.  This  is  in  ac- 
cordance with  the  principle  declared  in  EwmMville,  etc.,  R.  R. 
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0>.  V.  Miller,  supra;  Indiana,  etc.,  B,  W.  Cb.  v.  Oook,  mpra. 
Upon  these  authorities  it  must  be  held  that  the  trial  court 
did  right  in  holding  that  the  appellants  should  open  and  close 
the  case. 

Judgment  affirmed. 

Filed  June  23, 1886. 
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Marshall,  Administrator,  v.  The  S^ate,  ex  rel. 

Shryer. 

Cebtificate. — OfficUd  Signalure. — No  certificate,  whether  in  a  jadicial  or 
.other  legal  proceeding,  is  complete  without  the  signature  of  the  officer 
required  by  law  to  make  the  attestation. 

JBiLL  OF  Exceptions. — Long-hand  Manuseripl  of  iZeporter.— The  original 
long-hand  manuscript  of  the  evidence,  as  prepared  by  the  official  stenog- 
rapher and  certified  by  him,  docs  not'  of  itself  constitute  a  bill  of  ex- 
ceptions. It  can  only  be  certified  to  the  Supreme  Court  in  its  original 
form,  by  being  incorporated  in  a  bill  of  exceptions.  R.  S.  1881,  sec- 
tion  1410. 

From  the  Vigo  Circuit  Court. 

/.  N,  Pierce,  T.  W.  Harper  and  B,  V.  Marshall,  for  ap- 
pellant. 

a  F.  McNuU,  J.  G.  McNutt,  J.  T.  Hays  and  H.  J.  Hays, 
for  appellee. 

NiBLACK,  C.  J. — This  was  in  form  an  action  by  the  State, 
on  the  relation  of  Rosa  H.  Shryer,  against  Buena  V.  Mar- 
.shall,  administrator  of  the  estate  of  Sarah  L.  O'Boylo,  do- 
'Ceased,  late  guardian  of  the  relatrix,  upon  the  bond  executed 
^y  the  decedent  as  such  guardian,  but  was  really  a  claim  filed 
.by  the  relatrix  against  the  estate  of  the  said  Sarah  L.O'Boyle 
for  an  alleged  balance  due  to  the  former  from  such  estate  upon 
.-a  proper  and  final  settlement  of  the  guardianship. 

Answer  in  general  denial,  accompanied  by  an  agreement 
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that  all  proper  matters  of  defence  might  be  given  in  evidence 
without  being  specially  pleaded. 

The  circuit  court,  after  hearing  the  evidence,  found  that 
there  was  due  from  the  estate  to  the  relatrix  the  sum  of  |1,- 
907,  assessing,  also,  against  the  estate  the  additional  sum  of 
$190  as  a  penalty  for  the  failure  of  the  decedent  in  her  life- 
time to  account  to  the  relatrix  for  the  full  amount  in  her 
hands  as  guardian  as  above  stated,  and,  after  overruling  a 
motidn  for  a  new  trial,  rendered  judgment  upon  the  finding 
against  the  estate  for  the  aggregate  sum  of  $2,097,  and  costs, 
of  suit.  Error  is  assigned  only  upon  the  refusal  of  the  cir- 
cuit court  to  grant  a  new  trial. 

Counsel  for  the  appellee  make  the  point  that  the  record  ift 
so  defective  that  no  question  arises  upon  it  for  decision  in  this 
court,  and  particularly  that  the  document  copied  into,  or 
rather  annexed  to,  the  transcript,  and  purporting  to  be  a  bill 
of  exceptions,  has  never  been  made,  and  hence^  in  legal  con- 
templation, is  not  a  part  of  the  record  relied  upon  in  support 
of  this  appeal. 

The  memorandum  in  writing  found  in  the  transcript,  and 
assuming  to  be  a  record  entry  of  the  trial,  notes  the  swear- 
ing of  Fannie  W.  Hamill  as  short-hand  reporter  to  report 
the  evidence  in  the  cause.  On  the  18th  day  of  April,  1884,. 
the  dav  on  which  the  motion  for  a  new  trial  was  overruled,, 
and  following  the  order  overruling  that  motion,  an  entry  in 
these  words  appears :  "And  afterwards,  on  said  day,  said  de- 
fendant filed  in  the  clerk's  office  the  original  long-hand  re- 
port of  the  evidence,  as  copied  and  reported  by  Fannie  \V» 
Hamill,  official  reporter,  duly  sworn  and  qualified,  which  said 
long-hand  report  is  hereto  attached  as  defendant's  bill  of  ex- 
ceptions herein."  Then  following  the  final  judgment,  and 
matters  incident  to  it,  the  clerk  of  the  court  below,  or  some 
one  else  assuming  to  act  for  him,  has  written  into  the  tran- 
script these  words : 
"  State  of  Indiana,  Vigo  County,  ss.  : 

"  I,  Morrill  N.  Smith,  clerk  of  the  Vigo  Circuit  Court,  in 
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and  for  said  county  and  State,  do  hereby  certify  that  the  above 
and  foregoing  is  a  full,  true  and  complete  transcript  of  the 
record  of  the  above  entitled  cause,  and  that  the  annexed  bill 
of  exceptions  is  the  original  long-hand  report  of  the  evidence 
as  furnished  by  said  Fannie  W.  Hamill,  reporter  appointed 
by  the  court. 

"  In  witness  whereof  I  have  hereunto  set  my  hand 

[L.  S.]       and  affixed  the  seal  of  said  court  at  Terre  Haute, 
this  16th  day  of  August,  A.  D.  1884." 

This  assumed  verification  of  the  transcript  has  the  seal  of 
the  Vigo  Circuit  Court  attached,  but  is  not  signed  by  the 
clerk.  Following,  and  annexed  to  the  foregoing,  is  a  volu- 
minous document  purporting  to  be  a  verbatim  report  of  the- 
evidence  given  at  the  trial,  interspersed  with  memorandums, 
of  decisions  made,  and  of  exceptions  reserved  upon  certain 
questions  arising  during  the  progress  of  the  trial.  To  that^ 
is  attached  a  certificate  of  the  reporter  that  it  is  a  full,  true 
and  complete  transcript  of  the  evidence  as  taken  by  her  in 
the  cause  in  short-hand  and  as  written  out* by  her  as  required 
by  law ;  also,  a  statement  in  writing,  signed  by  the  judge,  that 
it  contains  all  the  evidence  given  in  the  cause.  These  are- 
immediately  and  only  succeeded  by  a  blank  certificate,  ap- 
parently prepared  for  the  signature  of  the  clerk  of  the  Vigo 
Circuit  Court,  but  not  signed  by  him,  that  the  document  in 
question  is  the  original  long-hand  report  of  the  evidence  ad- 
duced at  the  trial  of  the  cause,  taken  and  transcribed  bv 
Fannie  W.  Hamill,  reporter  appointed  by  the  court,  and 
that  said  report  was  filed  in  his  office  on  the  18th  day  of 
April,  A.  D.  1884. 

The  record  in  this  case  is  materially  defective,  and,  in  con- 
sequence, presents  no  question  for  our  decision  involving  the 
merits  of  the  appeal:  First,  Because  it  is  not  certified  to 
us  as  contemplated  by  sections  649  and  650,  R.  S.  1881. 
Secondly,  Because  neither  the  evidence  nor  questions  sought 
to  be  reserved  upon  it  at  the  trial,  are  properly  in  the  record,. 
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conceding  both  of  the  blank  certificates  to  have  been  signed  by 
the  clerk^  as  it  was  doubtless  intended  they  should  have  been. 

No  certificate,  whether  in  a  judicial  or  other  legal  proceed- 
ing, is  complete  without  the  signature  of  the  oflScer  required 
by  law  to  make  attestation  by  his  certificate. 

The  original  long-hand  manuscript  of  the  evidence,  how- 
ever elaborately  certified,  does  not  of  itself  constitute  a  bill 
4>f  exceptions  in  a  cause.  It  can  only  be  certified  to  this 
court  in  its  original  form,  by  being  incorporated  in  a  bill 
of  exceptions.  R.  S.  1881,  section  1410.  In  this  case  the 
long-hand  manuscript  of  the  evidence  was  not  incorporated 
into,  or  in  any  manner  made  a  part  of,  a  bill  of  exceptions. 
The  intention,  as  well  as  the  effort,  seems  rather  to  have  been 
to  make  such  manuscript  take  the  place  of  and  serve  as  a 
bill  of  exceptions.  This  did  not  make  it  a  part  of  the  record, 
or  authorize  the  clerk  below  to  certify  it  to  this  court  as  a 
bill  of  exceptions.  Goodwine  v.  Crane,  41  Ind.  335 ;  Reid  v. 
Houston,  49  Ind.  181 ;  Galmn  v.  State,  ex  reL,  56  Ind.  51 ;  Scot- 
ten  V.  DwUbisa,  60  Ind.  37 ;  Sidener  v.  Davis,  69  Ind.  336 ; 
Woollen  v.  Wishmicr,  70  Ind.  108 ;  Irwin  v.  Smith,  72  Ind. 
482 ;  (Xty  of  Delphi  v.  Lowery,  74  Ind.  520;  Lee  v.  fkai€,  ex  reL, 
88  Ind.  256 ;  Brehm  v.  State,  90  Ind.  140;  Louisnille,  etc.,  R. 
If.  Cb.  V.  Harrigan,  94  Ind.  245;  Wabash,  etc.,  R.  W.  Co. 
V.  Tretts,  96  Ind.  450;  Dennis  v.  State,  103  Ind.  142;  Low- 
ery V.  Carver,  104  Ind,  447. 

If,  therefore,  the  clerk  had  signed  both  of  the  blank  cer- 
tificates, herein  above  referred  to,  neither  the  evidence  nor 
any  question  reserved  at  the  trial  would  be  in  the  record. 
Nor  would  any  question  upon  the  regularity  of  the  proceed- 
ings at  the  trial  be  presented,  since  all  of  the  causes  assigned 
for  a  new  trial  rest  upon  matters  which  could  only  be  verified 
by  a  bill  of  exceptions. 

The  judgment  is  affirmed  with  costs. 
Filed  April  13,  1886;  petition  for  a  rehearing  overruled  June  23,  1886. 
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No.  13,185. 

Gray  v.  The  State.  [^^ 

• 

'€jiiMiNAi.  Law.— ifra  cf  Qmlty.-^SerUenee, — Duly  of  GowrL — After  a  plea 
of  guilty  to  a  criminal  charge  by  one  of  legal  age,  it  is  the  duty  of  the 
court  to  either  sentence  him  at  the  time  or  to  place  him  in  the  custody 
of  the  sheriff  until  sentence. 

Sax£.  —  I^aeeeuting  AUomey, — Suspending  ISvaeeutum.  —  lUeffol  Agreement 
toUh  Defendant. — The  prosecuting  attorney,  after  the  entry  of  a  plea  of 
guilty,  can  not,  with  or  without  the  consent  of  the  court,  lawfully  agree 
with  the  defendant  that  he  may  depart  from  court  without  sentence, 
•  subject  to  rearrest  and  sentence  if  he  shall  commit  another  offence  of 
a  similar  character. 

From  the  Marion  Criminal  Court. 

J.  C.  Denny  and  J.  M.  Cropsey,  for  appellant. 

F.  T.   Hord,  Attorney  General,  and  W.  B.  Hord^  for  the 

State. 

HowK,  C.  J. — On  the  11th  day  of  February,  1886,  the  ap- 
pellant and  two  other  persons  were  jointly  indicted,  in  the 
court  below,  for  the  unlawful  sale  to  one  Henry  Holmes  of 
*^  one  share,  chance  and  opportunity  to  draw  in  a  certain  lot- 
tery scheme  and  gift  enterprise,  for  the  division  of  personal 
pro|)erty,''  etc.  It  is  shown  by  the  record  that  on  the  2d  dav 
of  March,  1886,  the  appellant  Gray,  and  his  co-defendantjs, 
appeared  in  person  and  by  counsel  in  open  court,  and  having- 
been  arraigned  on  such  indictment,  for  plea  thereto  each  of 
them  said  that  he  was  guilty,  as  therein  charged.  The  rec- 
ord shows  no  other  or  further  action  or  proceeding  in  the 
cause  until  the  1st  day  of  June,  1886,  on  which  day  it  is 
«hown  that  the  prosecuting  attorney  and  appellant  Gray  ap- 
peared in  open  court,  and  upon  appellant's  plea  of  guilty, 
theretofore  entered  in  this  case,  it  was  adjudged  by  the  court 
that  he  make  his  fine  to  the  State  in  the  sum  of  five  hundred 
dollars,  and  pay  the  costs  of  this  prosecution,  and  that  hr 
.stand  committed  to  the  work -house  until  such  fine  and  costs 
•^xre  paid  or  replevied. 
Vol.  107.— 12 


178  SUPREME  COURT  OF  INDIANA, 

Gray  r.  The  State. 

Thereupon,  appellant's  motions  for  a  new  trial,  and  in  ar- 
rest of  judgment,  having  been  severally  overruled,  he  ap- 
])ealed  from  the  judghient  below  to  this  court. 

It  is  shown  by  a  bill  of  exceptions  appearing  in  the  record,, 
that  on  the  26th  day  of  May,  1886,  on  motion  of  the  prose- 
cuting attorney,  the  court  entered  an  order  in  this  cause  that 
a  writ  be  issued  for  the  arrest  of  appellant  Gray,  who  wa& 
then  apparently  at  large  with  the  consent  of  the  officers  of 
the  court.  Such  a  writ  was  issued,  and  appellant  was  arrested 
and  brought  into  court,  on  the  1st  day  of  June,  1886.  He 
then  moved  the  court  for  his  discharge,  "  because  no  specific 
charge  or  charges  in  writing,  or  breach  of  any  order  or  rule 
of  court,  or  any  offence,  had  been  filed  against  him,  in  writ- 
ing or  otherwise, "  which  motion  was  overruled  by  the  courts 
and  he  at  the  time  excepted.  He  then  *^  moved  the  court  to 
compel  the  prosecuting  attorney  to  file  specific  charges  against 
him  herein,"  which  motion  was  overruled,  and  he  excepted. 
An  agreement  was  then  entered  into,  in  open  court,  between, 
the  parties  to  this  prosecution,  substantially  as  follows : 

On  the  —  day  of ,  1886,  an  agreement  was  entered 

into  by  this  court,  Honorable  Pierce  Norton,  judge,  presid- 
ing, Honorable  William  N.  Harding,  prosecuting  attorney  or 
such  court,  and  James  A.  Gray,  this  defendant,  which  agree- 
ment was  then  and  there,  in  substance,  as  follows : 

"  Before  entering  upon  the  trial  and  investigation  of  thij* 
cause,  it  was  in  open  court  agreed  that  at  the  January  term,. 

1886,  of  this  court,  on  March  2d,  1886, indictments 

were  returned  by  the  grand  jury  of  Marlon  county  into  the 
court  against  James  W.  Gray  and  others,  and  that,  in  eacli: 
indictment,  he  was  charged  with  illegally  selling  a  share  in  a 
lottery  scheme  and  gift  enterprise.  Indictment  No.  18,905^ 
is  the  indictment  in  this  case,  and  the  indictments  num- 
bered 18,905, 18,906  and  18,907,  each,  charge  a  sale  of  a  ticket 
to  the  same  person,  on  the  same  day,  and  for  the  same  price ; 
that  it  was  then  and  there  agreed  that  if  this  defendant  would 
plead  guilty  to said  indictments,  the  fines  assessed  should 
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be  three  thousand  dollars  (which  fines  and  costs  were  paid)  ; 
that  on  the  2d  day  of  March,  1886,  a  plea  of  guilty  was  en- 
tered in  causes  numbered  18,905, 18,906  and  18,907,  and  the 
defendant  Gray  was  permitted  to  depart  from  the  court,  with- 
out judgment  being  passed  on  said  plea  of  guilty ;  and  the 
causes  so  stood  on  the  docket  until  the  1st  day  of  June,  1886, 
when  the  defendant  was  brought  into  court  and  sefitenced ; 
that  said  indictments  18,905,  18,906  and  18,907  should  not 
be  prosecuted  unless  said  Gray  should  resume  said  lottery 
business,  or  engage  in  said  business  by  himself,  or  through 
agents  employed  by  him.  It  was  also  agreed  that  said  Gray 
might  use  and  occupy  the  rooms,  used  by  him  in  said  lottery 
business,  being  rooms  26  and  27  in  the  Sentinel  Building,  to-* 
gether  with  the  furniture  and  fixtures  therein,  provided  the 
same  were  not  used  for  lottery  purposes ;  and  that,  upon  these 
agreements  and  none  other,  the  said  pleas  of  guilty  are  en- 
tered in  said  several  indictments." 

This  agreement  was  signed  by  "William  N.  Harding,  Pros. 
Att'y,*'  and  by  "  Denny  and  Cropsoy,  Att'ys  for  defendant." 

Oral  evidence  was  then  introduced,  apparently  by  the  State, 
for  the  purpose  of  showing  that  since  March  2d,  1886,  ai>- 
pellant  had  unlawfully  engaged  in  the  lottery  business;  and 
then  appellant  testified  positively,  in  his  own  behalf,  that  since 
the  day  last  named  he  had  not,  in  any  manner,  engaged  in  the 
lottery  business. 

•  Upon  the  record  of  this  cause  thus  made  up,  appellant  ha£» 
assigned  a  number  of  errors.  Without  special  reference  to 
these  errorSyit  seems  to  us  that  the  important  and  controlling 
questions  in  this  case  presented  for  our  decision  are  depend^ 
ent  upon  the  validity  or  invalidity  of  the  agreement  above 
quoted,  between  the  appellant  and  the  prosecuting  attorney, 
with  the  sanction  and  approval  of  the  court.  If  this  agree- 
ment was  valid  and  binding  on  the  State,  the  judgment  against 
appellant  ought  not  to  be  allowed  to  stand  ;  because  the  evi- 
dence wholly  failed  to  show  that  he  had,  in^any  manner,  vio- 
lated the  stipulations  of  such  agreement  to  be  by  him  kept 


180  SUPREME  COURT  OF  INDIANA, 


Gray  v.  The  Sute. 


:and  observed.  But  if^  as  the  attorney  general  claims^  "  8iich 
.agreement  was  illegal  and  void/'  because  ^^  it  was  an  effort 
.to  compound^  discontinue  or  delay  a  prosecution,  which  is 
ibrbidden  by  the  statute,  and  made  a  crime  (section  2013,  R. 
S.  1881),"  then  it  would  seem  to  us  that  the  record  failed  to 
show  any  such  error  in  the  proceedings  of  the  court,  as  would 
Autfaoriae  or  justify  the  reversal  of  the  judgment. 

We  are  of  opinion,  however,  that  the  agreement  quoted 
ivas  not  only  unauthorized  by  law^  but  that  it  was  in  direct 
<*ontravention  of  the  express  provisions  of  an  imperative  sec- 
tiou  of  the  statute.  Thus,  in  section  1767,  R.  S.  1881,  it  is 
<3xpre8sly  provided  that  "  If  the  accused  plead  guilty,  such 
plea  shall  be  entered  on  the  minutes,  and  he  shall  be  sen- 
traced,  or  he  may  be. placed  in  the  custody  of  the  sheriff  until 
^sentence."  It  is  true  that  in  the  same  section  the  court  is 
^authorized  in  its  discretion,  if  the  accused  is  under  the  age 
4>f  twenty-one  years,  to  order  that  he  be  released  during  good 
behavior;  but  it  was  not  shown,  nor  is  it  claimed  in  the  case 
in  hand,  that  appellant  Gray  was  under  the  age  of  twenty- 
one  years.  After  appellant  entered  his  plea  of  guilty  to  the 
indictment  in  this  case,  the  court  could  not  lawfully  do  any- 
thing further  therein  except  either  to  sentence  him  at  the  time, 
or  to  place  him  in  the  custody  of  the  sheriff  until  such  sen- 
tence. Nor  could  the  prosecuting  attorney,  after  the  entry 
'of  such  plea  by  appellant,  with  or  without  the  consent  of  the 
•court,  lawfully  agree  with  him  that  he  might  depart  from 
•court  without  sentence,  subject  to  arrest  herein  if,  in  the 
ititure,  he  should  commit  another  offence  of  a  similar  char- 
:acter,  or  during  good  behavior.     Smith  v.  Hess,  91  Ind.  424. 

There  were  some  irregularities  in  the  proceedings  of  the 
<coart  in  the  cause  under  consideration,  but  the  record  dis- 
•doses  no  error  which  would  justify  the  reversing  of  the  judg- 
oneiit. 

The  judgment  is  affirmed;  with  costs. 

Filed  Joae  23, 1886. 
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No.  11,962. 

Updegraff  v.  Palmer  et  al. 

Drainage. — Diich  Extending  into  Two  Counties, — Jurisdiction.  —  Where  a* 
ditcb  extends  into  or  through  two  coanties,  proceedings  to  establish  it 
may  be  prosecuted  in  either. 

Same. — Notice. — Law  <f  1881, — Where  a  drainage  proceeding  was  com- 
menced under  the  law  of  1881,  it  was  proper  to  give  notice  of  the  time^ 
of  filing  the  petition. 

Sake. — Ajppearance. — RanonMrance. — Practice. — Where  parties  appear  and 
remonstrate,  thej  will  be  confined  to  the  grounds  of  objection  stated  in 
their  remonstrance. 

Same. — Notice. — Aamanption  of  Jurisdiction. — The  assumption  of  jurisdiction 
and  the  exercise  of  authority  is  a  decision  upon  the  question  of  notice- 
without  any  formal  entry  declaring  the  notice  sufficient. 

Same. — Reference  to  Commissioners, — Objections  to.  When  too  Late. — After  thc- 
drainage  commissioners  have  made  their  report,  and  an  order  is  entered 
approving  it  and  establishing  the  ditch,  it  is  too  late  to  object  to  the 
reference  to  such  commissioners. 

Same. — Affidatni. — Notary  Public. — Jurat. — Omission  of  Month. — A  petition 
for  drainage  .may  be  sworn  to  before  a  notary  public,  and  the  mere- 
omission  of  the  month  from  the  jurat  will  not  render  the  verification 
bad. 

Same. — Filing  of  Petition. — Coticlusiveness  of  Judgment.  —  A  judgment  en- 
tered upon  a  petition  for  drainage  is  conclusive  that  the  petition  was. 
duly  filed. 

Same. — Dismissal  of  Petition. — The  fact  that  the  report  of  the  commission- 
ers is  invalid,  or  that  the  orders  of  the  court  based  thereon  are  errone- 
ous, will  not  supply  grounds  for  dismissing  the  petition. 

From  the  Cass  Circuit  Court.  ' 

J.  (7.  Nelson,  Q,  A.  Myers  and  H.  C.  Tliomton,  for  appellant. 
Z).  (7-  Justice,  for  appellees. 

Elliott,  J. — The  appellant  petitioned  the  Cass  Circuit 
Court  to  establish  a  ditch,  and  to  assess  benefits  and  dam- 
1^8.     The  court  dismissed  the  petition. 

The  fact  that  the  proposed  ditch  extc^nded  into  Carroll 
county  did  not  deprive  the  Cass  Circuit  Court  of  jurisdic- 
tion, as  part  of  the  ditch  will,  if  established,  be  within  Cass^ 
county.  It  is  settled  that  if  a  ditch  extends  into  or  tbrDogb 
two  counties,  proceedings  may  be  prosecuted  in  either  one  of 
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the  counties.  Shaw  v.  State,  etc.,  97  Ind.  23 ;  Ctnst  v.  State, 
ex  rel.f  97  Ind.  389;  Buchanan  v.  Rader,  97  Ind.  605;  Me- 
randa  v.  Spurlin,  100  Ind.  380. 

The  fact  that  the  ditch,  described  in  appellant's  petition, 
extends  into  Carroll  county,  did  not,  therefore,  warrant  a 
dismissal  of  the  proceedings. 

The  appellant's  petition  was  filed  on  the  Ist  day  of  Jan- 
uary, 1883,  so  that  the  proceedings  are  governed  by  the  law 
of  1881,  and  not  by  the  statute  of  1883.  Under  the  law  of 
1881,  it  was  proper  to  give  notice  of  the  time  of  filing  the 
petition.  McMullen  v.  State,  ex  rel.,  105  Ind.  334.  This 
was  the  notice  given  by  the  appellant. 

The  notice  is  substantially  in  the  form  prescribed  by  stat- 
ute, and  proof  of  posting  was  made  by  affidavit.  The  ap- 
pellees appeared  and  filed  a  remonstrance,  but  did  not  chal- 
lenge the  sufficiency  of  the  notice,  nor  did  they  question  the 
method  of  service  nor  the  character  of  the  proof.  By  thus 
appearing  without  objection,  they  waived  these  questions. 
Higbee  v.  Peed,  98  Ind.  420 ;  Bradley  v.  City  of  Frankfort, 
99  Ind.  417;  Sunier  v.  Miller,  105  Ind.  393,  and  authorities 
cited. 

We  have  many  decisions  in  highway  cases  holding  that 
where  parties  appear  and  remonstrate^,  they  will  be  confined 
to  the  grounds  of  objection  stated  in  their  remonstrance. 
This  long  settled  rule  is  a  reasonable  and  just  one,  for  it  ena- 
bles the  trial  court  and  parties  to  correct  errors,  thus  re- 
pressing litigation.  If  the  question  were  an  open  one  we 
should  not  be  inclined  to  a  different  view  from  that  which 
has  so  long  prevailed,  but  as  the  question  is  well  settled  we 
need  not  now  discuss  it.  Jatkion  v.  Staie,  etc,  104  Ind.  616, 
and  authorities  cited. 

The  assumption  of  jurisdiction  and  the  exercise  of  au- 
thority is  a  decision  upon  the  question  of  notice  without  any 
formal  entry  declaring  the  notice  sufficient.  Jackson  v.  Staie, 
etc,  ftnpra;   Carr  v.  State,  etc,  103    Ind.    548 ;    Platter  v. 
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Board,  etc.,  103  Ind.  360;  Cauldwell  v.  Carry,  93  Ind.  363 ; 
Board,  etc.,  Hall,  70  Ind.  469.  • 

The  record  in  this  case  shows  that  the  court  did  assumo 
jarisdiction  and  did  exercise  judicial  authority  over  the  par- 
ties and  the  subject-matter. 

On  the  2d  day  of  July,  1883,  the  appellees  appeared  and 
filed  objections  to  the  reference  of  the  petition  to  the  drain- 
«ige  commissioners,  stating  the  following  grounds  for  the 
motion :  Ist.  The  reference  is  not  authorized  by  law.  2d. 
The  petition  has  never  been  filed  or  placed  upon  the  docket. 
3d.  The  reference  is  not  authorized  by  section  2  of  the  act 
of  March  8th,  1883,  inasmuch  as  the  petitioner  has  not  noted 
thereon  the  day  set  for  docketing  thereof.  Prior  to  the  filing 
of  this  motion,  January  9th,  1883,  the  drainage  commis- 
\sioners  filed  bonds  which  were  approved  by  the  court,  and 
one  of  them  took  the  oath  required  by  law.  On  the  5th  of 
February,  1883,  the  report  of  the  commissioner  was  made 
to  the  court  and  an  order  entered  approving  the  report  and 
H'stablishing  the  ditch.  The  decisions  very  clearly  declare 
i^hat  the  motion  of  the  appellees  came  too  late  to  be  of  avail. 
Smith  V.  Smith,  97  Ind.  273;    Carr  v.  State,  etc.,  supra. 

The  general  statement  in  the  motion,  that  the  reference  is 
not  authorized  by  law,  is  too  general  to  present  any  question 
for  our  consideration.  In  such  cases  as  this  the  objections 
must  be  specifically  stated.  Meranda  v.  Spurlin,  supra  ;  Hig- 
hee  V.  Peed,  supra ;  Anderson  v.  Baker,  98  Ind.  587. 

On  the  15th  day  of  March,  1883,  the  appellees  moved  to 
vacate  the  judgment  rendered  by  the  court,  and  to  set  aside 
the  report  of  the  commissioners,  assigning  various  reasons  in 
♦support  of  their  motion.  Many  of  these  reasons  are  too  gen- 
oral  to  be  entitled  to  consideration,  and  the  others  present  no 
questions  relevant  to  the  present  inquiry,  for  it  must  be  re- 
membered that  the  question  here  is,  not  whether  it  was 
proper  to  set  aside  the  report  or  vacate  the  judgment,  but 
whether  it  was  proper  to  dismiss  the  proceedings?  The  rul- 
ing complained  of  is  the  dismissal  of  the  proceedings,  and 
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that  is  the  qaestioD  for  our  decision.  Counsel  wander  fron> 
the  pointy  and  assail  the  proceedings  generally,  but  this  can 
not  avail  for  the  reason  that  there  is  but  one  controlling 
question  involved  in  the  controversy.  Confining  our  discus- 
.sion  to  the  issue  between  the  contestants,  we  shall  examine 
only  the  points  which  bear  upon  that  issue,  and  these  are  pre- 
sented, so  far  as  they  are  presented  at  all,  by  the  motion  made 
on  the  13th  day  of  September,  1883.  It  was  on  this  motion 
that  the  court  entered  judgment  dismissing  the  petition. 

There  are  several  reasons  assigned  in  this  motion  which  are* 
too  general  to  present  any  question,  and  we  pass  them  with- 
out further  comment. 

The  third  reason  assigned  is  that  the  petition  is  insufficient 
to  authorize  the  establishment  of  the  said  ditch.  The  ap- 
pellees had,  as  we  have  seen,  moved  to  set  aside  the  judg- 
ment of  the  court  approving  the  report  of  the  commissioner,, 
and  it  now  remains  to  add  that  this  motion  was  so  far  sus- 
tained  as  to  vacate  the  judgment  and  set  aside  the  report,  and 
the  motion  under  immediate  mention  was  addressed  to  the 
second  report.  It  was,  therefore,  not  until  one  report  and 
the  judgment  approving  it  had  been  set  aside  and  another  re- 
port made  that  the  petition  was  assailed.  The  objection  made 
to  the  sufficiency  of  the  petition  is  that  it  is  not  properly  veri- 
fied, and  we  will  examine ^  this  question,  although  we  are 
strongly  inclined  to  the  opinion  that  the  specification  in  the 
motion  does  not  properly  present  the  question.  The  record 
contains  these  recitals,  and  they  appear  immediately  below 
the  petition,  which  is  signed  by  the  appellant: 
"  State  of  Indiana,  Cass  County,  ss.  : 

"  John  P.  B.  Updegraff  swears  and  says  that  the  n^atters 
alleged  above  are  true  as  he  believes. 

"  John  P.  B.  Updegraff. 

"Sworn  and  subscribed  13th,  1883. 

NOTARIAL  1  "  Henry  C.  Thornton, 

SEAL.     J  "  Notary  Public." 

It  seems  quite  clear  to  us  that  these  recitals  show  that  the 


{ 


MAY  TERM,  1886.  185 


Stephens  v.  The  Slate. 


petition  was  duly  verified.  Shidda  v.  JfcMahan,  101  Ind.591. 

A  notary  public  has  authority  to  administer  oaths  "  per- 
taining to  all  matters  where  an  oath  is  required."  R.  S.  1881, 
section  6010.  Indeed,  a  still  broader  authority  is  conferred 
by  section  5964,  for  it  is  there  enacted  that  "every  notary 
public  shall  have  power  to  administer  oaths  generally." 

The  record  shows  that  the  petition  was  filed,  and  it  cer- 
tainly does  appear  that  the  appellees  treated  it  as  filed,  as 
did  the  court,  for  it  entered  judgment  upon  it  although  it 
subsequently  vacated  this  judgment  and  again  referred  the 
|)etition  to  the  commissioner.  It  is  clear  that  the  objection 
would  be  unavailing,  coming  as  late  as  it  did,  even  if  the 
record  did  not  show  a  filing,  as  the  statute  declares  that "  such 
judgment  shall  be  conclusive  that  all  prior  proceedings  were 
regular  and  according  to  law."  This  provision  has  often  been 
applied  to  cases  similar  to  the  present.  Scott  v.  Brackett,  89 
Ind.  413;  Albertson  v.  State,  ex  rel.,  95  Ind.  432;  Albertson 
V.  Statey  ex  rel,,  95  Ind.  370;  McJKtnney  v.  State,  etc.,  101 
Ind.  355 ;  Lipes  v.  Hand,  104  Ind.  503. 

The  fact  that  the  report  of  the  commissioners  is  invalid, 
or  that  the  orders  of  the  court  based  thereon  are  erroneous, 
will  not  supply  grounds  for  dismissing  the  petition.  Williams 
Y.  Stevenson,  103  Ind.  243 ;  Sunier  v.  Miller,  105  Ind.  393. 

Judgment  reversed,  with  instructions  to  set  aside  the  order 
dismissing  the  appellant's  petition. 

Filed  April  20,  1886 ;  petition  for  a  rehearing  overraled  June  23,  1886. 


No.  12,756. 

Stephens  v.  The  State. 

Obiminal  Law. — No  Common  Law  Offences  in  thu  State. — There  are  no 
common  law  offences  in  this  State,  and  there  can  not  be  a  conviction  for 
anj  ofience  which  is  not  defined  by  statute.    Section  237,  R.  S.  1881. 

Sake. — indecent  Liberties  with  Girl  Under  Twelve  Yean  of  Ay.— Assault, — 
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ConsenL — ItuUdabU  Offence, — 'Statute  Oonstrued. — One  who  merely  takes  in- 
decent liberties  with  a  girl  under  twelve  years  of  age,  with  her  consent 
bat  upon  her  refusal  to  consent  to  sexual  intercourse  desists,  is  not,  un- 
der existing  'statutes,  guilty  of  an  indictable  offence,  the  girl  having 
sufficient  intelligence  to  understand  the  nature  of  his  cor.doct  Sections 
1909  and  1917,  B.  S.  1881,  are  construed. 
Elliott,  J.,  dissents. 

From  the  Tippecanoe  Circuit  Court. 

jR.  P.  DeHart,  J.  R.  Coffroth  and  T.  A.  Stuart^  for  appellant. 
F,  T.  Hordy  Attorney  General,  and  W,  B.  Hordy  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  against  the  appel- 
lant, David  Stephens,  upon  an  indictment  containing  two 
counts.  The  first  count  charged  the  appellant  with  having 
made  an  attempt  to  commit  a  violent  injury  upon  one  Annie 
Myers,  a  female  child  under  twelve  years  of  age,  with  intent 
to  feloniously  ravish  and  carnally  know  her  the  said  Annie. 

The  second  count  charged  su'bstantially  the  same  offence, 
giving  only  the  details  of  the  alleged  transaction  with  greater 
particularity. 

A  jury  found  the  appellant  guilty  as  charged,  and  he  was 
adjudged  to  pay  a  fine  of  $25  and  to  be  imprisoned  in  the 
State's  prison  for  the  term  of  ten  years. 

The  evidence  tended  to  show  that  Annie  Myers,  the  pros- 
ecuting witness,  was  a  female  child  between  eleven  and  twelve 
yoars  of  age,  and  was  a  good  deal  upon  the  street^  volunfa* 
rily  soliciting  contributions  for  the  support  of  herself  and 
her  mother;  that  she  did  not  know  the  appellant  by  name, 
yet  she  had  frequently  seen  him  upon  the  streets  of  the  city 
of  Lafayette,  and  had  sometimes  spoken  to  him;  that  at 
the  foot  of  Brown  street,  in  that  city,  there  is  a  bridge  across 
the  Wabash  river,  known  as  the  Brown  Street  Bridge;  that 
during  an  afternoon  in  July,  1885,  the  appellant  met  Annie 
Myers,  above  named,  on  a  street  not  far  from  the  Brown 
street  bridge,  and  solicited  her  to  go  to  the  Brown  street 
bridge  with  him,  promising  to  give  her  a  nickel  if  she  would 
go ;  that  she  at  first  declining,  he,  the  second  time,  urged  and 
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coaxed  her  to  go,  again  promising  to  give  her  a  nickel  if  she 
would  consent  to  go ;  that  she  thereupon  consented  to  go, 
and  went  to  and  into  the  bridge;  that  the  appellant  soon  fol- 
lowed, and,  after  entering  the  bridge,  opened  his  pantaloons 
iand  exposing  his  private  parts  to  the  child,  had  her  place  her 
hand  upon  that  part  of  his  body;  that  he  then  hugged  and 
fondled  the  child,  at  the  same  time  raising  her  clothes  in  front 
^nd  pressing  his  private  parts  against  her  body ;  that,  in  this 
position,  he  solicited  her  to  permit  him  to  have  sexual  inter- 
<*ourse  with  her,  but  she  would  not  consent;  that  dallying  in 
this  way  for  a  few  moments,  he  desisted  from  further  liber- 
ties, gave'  the  child  a  nickel  and  went  away ;  that  everything 
that  was  done  at  the  time  was  with  the  consent  of  the  child, 
«he  objecting  only  to  the  proposed  sexual  intercourse  which 
the  appellant  did  not  urgently  insist  upon,  and  which  he  did 
not,  in  any  manner,  accomplish. 

Section  1917  of  the  last  revision  of  the  statutes  of  this 
State,  declares  that,  "  Whoever  unlawfully  has  carnal  knowl- 
edge of  a  woman  forcibly  against  her  will,  or  of  a  female 
child  under  twelve  years  of  age,  is  guilty  of  rape,  and,  upon 
conviction  thereof,  shall  be  imprisoned  in  the  State  prison 
not  more  than  twenty-one  years  nor  less  than  five  years/' 

It  was  previously  provided  by  section  1909  of  the  same 
revision  of  the  statutes,  that,  "  Whoever  perpetrates  an  as- 
^alt  or  an  assault  and  battery  upon  any  human  being,  with 
intent  to  commit  a  felony,  shall,  upon  conviction  thereof,  be 
imprisoned  in  the  State  prison  not  more  than  fourteen  years 
nor  less  than  two  years,  and  be  fined  not  exceeding  two 
thousand  dollars. '^ 

Although  the  indictment  in  this  case  was  formally  based 
i)pon  this  latter  section,  a  proper  decision  of  this  appeal  in- 
volves, to  some  extent  at  least,  a  construction  of  both  sections 
4)f  the  statutes  above  set  out. 

It  was  enacted  in  1852  as  a  part  of  our  revised  system  of 
laws,  passed  during  that  year,  that. thereafter  ^'  Crimes  and  mis- 
demeanors shall  be  defined,  and  punishment  therefor  fixed 
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by  statutes  of  this  State^  and  noit  otherwise/^  and  that  pro- 
vision of  law  still  continues  in  force.  R.  S.  1881,  section 
237.  In  giving  a  construction  to  that  enactment,  it  has  been 
uniformly  held  that  we  have  no  longer  any  common  law  of- 
fences in  this  State,  and  that  however  imiiioral,  reprehensible 
or  revolting  an  act  may  be,  it  can  not  be  punished  either  as 
a  crime  or  misdemeanor  unless  it  has  been  defined  and  de- 
clared to  be  cither  the  one  or  the  other  bv  some  statute. 
Rosenbaum  v.  States  4  Ind.  599;  Hackney  v.  State,  8  Ind. 
494  ;  Dillon  \.  State,  9  Ind.  408;  Bealv.  State,  15  Ind.  378; 
State  V.  Ohio,  et^.,  R.  R.  Co.,  23  Ind.  362 ;  Jones  w  State,  59 
In(J.  229. 

Unless,  therefore,  it  was  made  to  appear  by  the  evidence 
that  the  appellant,  in  what  he  did,  violated  some  express  stat- 
utory provision,  his  conviction  of  the  offence  with  which  he 
was  charged  can  not  be  sustained. 

Both  counts  of  the  indictment,  in  legal  effect,  charged  the 
appellant  with  having  made  an  assault  upon  the  prosecuting 
witness,  with  the  intention  of  committing  a  rape  upon  her. 
It  was,  therefore,  incumbent  upon  the  State  to  prove  that,  at 
the  time  to  which  the  evidence  had  relation,  the  appellant 
had  the  intention  of  committing  a  rape  upon  the  prosecuting 
witness,  and  that  he  at  the  same  time  made  an  assault  upon 
her  in  pursuance  of  that  intention. 

It  is  conceded  that  if  the  api)ellant  had  persisted,  and  had 
succeeded  in  having  sexual  intercourse  with  the  prosecuting 
witness,  he  would  have  been  guilty  of  rape.  The  feir  in- 
ference, too,  from  the  evidence  was  that  he  desired  to  have 
such  sexual  intercourse,  and  probably  would  have  consum- 
mated his  desire  if  circumstances  had  proved  to  be,  in  all 
respects,  favorable  to  such  a  result.  But  to  entitle  the  State 
to  maintain  a  prosecution  fdr  an  evil  intention,  some  concur- 
ring act  must  have  followed  the  unlawful  thought.  As  in  con- 
tract, so  in  tort  or  crime,  a  mere  unexecuted  intention  doe* 
not  bind  or  commit  the  person  who  conceives  or  indulges  it. 
Parmlee  v.  Sloan,  37  Ind.  469, 482 ;  1  Bishop  Crim.  I^aw,  sec- 
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ijon  204 ;  ClemtnJts  v.  SUiUy  50  Ala.  1 17.  So^  if  a  party  abandon 
his  ecil  intention  at  any  time  before  so  much  of  the  act  is  done 
^8  constitutes  a  crime,  such  abandonment  takes  from  what 
has  been  done  its  indictable  quality.  1  Bishop  Crim.  Law, 
sections  208a  and  733. 

Applying  the  law,  as  stated,  to  so  much  of  the  evidence  as 
tended  to  disclose  an  inteniibn  on  the  part  of  the  appellant  to 
have  sexual  intercourse  with  the  prosecuting  witness,  the 
question  remains,  did  the  appellant  commit  an  assault  upon 
the  prosecuting  witness,  within  the  meaning  of  section  1909 
of  the  statutes  herein  above  set  forth? 

Whoever,  having  the  present  ability  to  do  so,  unlawfully 
attempts  to  commit  a  violent  injury  on  the  person  of  another, 
is  guilty  of  ao  assault  (K.  S.  1881,  section  1910),  and  this 
implies  an  unwillingness,  or  want  of  consent,  on  the  part  of 
the  party  assailed. 

The  question  as  to  whether  a  female  child,  under  the  age 
which  disqualifies  her  from  assenting  to  sexual  intercourse, 
may  so  far  consent  to  the  taking  of  improper  and  indecent 
liberties  with  her  person,  as  to  relieve  such  liberties  of  their 
unlawful  and  indictable  character,  is  one  which  has  received 
some  attention  both  in  England  and  in  this  country,  but  is  a 
subject  upon  which  the  authorities  are  not  numerous  and  an* 
verv  considerably  in  conflict.  But  the  diflerence  between  th(» 
statutes,  or  systems  of  jurisprudence,  upon  which  some  of 
the  decided  cases  rest,  is  suiBcient  to  account  for  the  conflict- 
ing conclusions  respectively  reached  by'  them. 

At  common  law  an  attempt  to  commit  a  rape  was  a  mis- 
demeanor only,  and  Bishop  on  Statutory  Crimes,  at  section 
496,  says  that  '^by  the  better  judicial  determinations,  there 
can  not  be,  under  the  common  law  rules,  an  assault  with  in- 
tent to  have  the  criminal  carnal  knowledge  of  a  girl  with 
her  consent ;  because,  by  the  common  law,  violence  consented 
to  is  not  an  assault,  and  the  statute  which  makes  her  consent 
immaterial  in  defence  of  the  carnal  knowledge  does  not  ex* 
tend  also  to  the  assault.'^ 
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The  same  author^  continuing  througk  sections  498  and  499, 
further  says :  ^*  Some  of  our  American  courts,  without  ex- 
press statutory  aid,  have  held  that  the  girl's  legal  incapacity 
to  consent  to  the  carnal  act  extends  also  to  render  her  inca'- 
pable  of  consenting  to  the  violence  which,  in  the  absence  of 
her  consent,  would  by  all  be  deemed  to  constitute  an  inde- 
cent assault.  So  that,  by  these  opinions,  there  may  be  a  con- 
viction for  assault  with  intent  to  commit  carnal  abuse.  Still, 
though,  by  what  we  have  seen  to  be  the  better  doctrine,  the 
law  does  not  term  this  act  an  assault,  by  reason  of  the  girl's 
consent.  *****  gut  in  a  State  where  there  are  no  com- 
mon law  crimes,  it  is  not  so  indictable ;  and,  in  the  absence 
of  a  statute  to  meet  the  case,  the  offender  must  escape." 

The  doctrine  thus  announced  by  Bishop  is  well  supported 
in  general  terms  by  the  cases  of  Smith  v.  State,  12  Ohio  St. 
466,  State  v.  Pickett,  11  Nev.  255  (21  Am.  R.  754),  Begina 
V.  Connolly,  26  Upper  Canada  Queen's  Bench,  317,  Regina 
V.  Mehegan,  7  Cox  Crim.  Cases,  145,  Oliver  v.  State,  45  N.  J. 
Law,  46,  and,  as  we  believe,  by  the  decisive  weight  of  au- 
thority. 

As  holding  a  contrary  doctrine,  see  the  cases  of  People  v. 
McDonald,  9  Mich.  149;  Hays  v.  People,  1  Hill,  351; 
Regina  v.  Beale,  L.  R.  1  Crown  Cases,  10;  State  v.  John- 
ston, 76  N.  C.  209. 

All  these  last  named  cases  were,  however,  decided  under 
statutes  differing  in  some  respects  from  ours,  to  which  we 
have  referred,  and  U{K)n  facts  distinguishable  from  those  now 
before  us,  and  hence  we  do  not  regard  those  cases  as  of  con- 
trolling authority  in  this  cause. 

In  England,  a  statute  was  passed  in  1880,  which  makes  it 
"  no  defence  to  a  charge  or  indictment  for  an  indecent  as- 
sault on  a  young  person  under  the  age  of  thirteen  to  prove 
that  he  or  she  consented  to  the  act  of  indecency,"  and  some 
of  the  States  in  this  country  have  statutes  more  or  less  sim- 
ilar, but,  doubtless  through  inadvertence,  we  have  no  statute 
changing  the  common  law  rule,  as  herein  above  stated,  on 
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the  subject  of  the  mere  indecent  abuse  of  children^  and^  for 
that  reason^  the  doctrine  announced  on  that  subject  by  Bishop^ 
as  above,  is  applicable  to  the  condition  of  affairs  now  ex- 
isting in  this  State.  Still,  in  respect  to  the  evidence  on  the 
question  of  an  assault,  the  tender  years,  the  inexperience  and 
the  subjection  of  the  child  will  be  taken  into  the  account, 
and  often  a  very  small  circumstance  will  be  permitted  to 
overcome  the  child's  apparent  consent. 

In  the  present  case,  it  was  shgwn  by  the  evidence  that  the 
prosecuting  witness  had  sufficient  intelligence  to  understand 
the  nature  of  the  liberties  which  the  appellant  took  with  her, 
and  to  realize  the  extent  to  which  such  liberties  could  be 
indulged  without  absolute  physical  injury. 

In  our  opinion,  therefore,  the  evidence  failed  to  show  an 
assault  upon  the  prosecuting  witness  within  the  meaning  of^ 
the  statute  defining  felonious  assaults. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  The  clerk  will  give  the  necessary  notice  for  a  re- 
turn of  the  prisoner. 

Elliott,  J.,  dissents. 

FUed  Juoe  25, 1886. 
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Hopkins  et  al.  v.  Hudson  et  al, 
« 

OoAL  Mines. — Miner^8.  Lien, — Interest  to  Which  Lien  AUaehes, — LeaMr  and 
Lessee.— SUUule  Conetrued.—The  lien  which  section  5471,  R.  S.  1881,  im- 
poses In  favor  of  persons  employed  in  and  ahout  coal  mines,  applies  only 
to  such  interest  or  estate  as  the  person  operating  the  mine  has  therein. 
It  does  not  bind  the  property  of  a  lessor. 

• 

From  the  Warrick  Circuit  Court. 

A.  Gfilchrist  and  C,  A.  DeBruler,  for  appellants. 
PT.  Jf.  HoggaU  and  A,  J.  Mutledge,  for  appellees. 
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Mitchell^  J. — William  Hudson  and  fifty-five  othere 
joined  in  an  action  against  Charles  F.  Hopkins  and  others,  to 
recover  certain  sums  due  each  of  the  plaintifis  from  one  Irby 
\y.  Poor,  who  was  also  a  defendant,  for  work  done  in  a  coal 
mine  of  which  Poor  was  the  lessee.  The  specific  relief  asked 
against  the  appellants  was  the  enforcement  of  an  alleged  lien 
on  certain  fixtures,  machinery  and  other  property  belonging 
to  them,  and  which  had  been  leased  and  used  by  Poor  in  con- 
nection with  the  mine.  Th^  complaint  alleged  that  the  ap- 
pellants owned  certain  real  estate  in  Warrick  county,  and 
that  they  had  leased  a  coal  mine  situate  thereon  to  John  D. 
Love  and  another,  for  a  term  of  five  years,  from  February 
1st,  1880. 

The  lease,  by  various  assignments,  the  complaint  alleged, 
had  been  finally  transferred  to  Poor,  who  operated  the  mine 
during  the  months  of  IVIarch  and  April,  in  the  year  1884. 
During  these  months  Poor  became  indebted  to  the  several 
plaintifis,  who  were  his  employees,  working  in  the  mines,  in 
various  sums,  for  the  amount  of  which  each,  within  sixty  days 
from  the  time  the  work  was  done,  gave  notice,  as  the  law  re- 
quired, of  his  intention  to  hold  a  lien  on  the  coal  mine,  ma- 
chinery, fixtures,  and  property  of  every  description,  which 
was  used  in  and  about  the  operating  of  the  mines.  A  demur- 
rer was  overruled  to  the  complaint. 

Hopkins  and  the  other  appellants  answered  that  they  were 
the  owners  in  fee  of  the  land  on  which  the  mine  was  situate, 
and  the  absolute  owners  of  all  the  property  described  in  the 
complaint,  and  upon  which  the  plaintiffs  were  seeking  to  en- 
force a  lien.  They  averred  that  being  so  Ihe  owners  they  had 
leased  the  mine,  machinery  and  fixtures,  as  alleged  in  the 
complaint,  for  a  period  of  five  years  from  February  1st,  1880, 
to  February  1st,  1885,  and  that  upon  the  expiration  of  the 
lease  they  had^taken  possession  of  the  mine,  and  other  prop- 
erty pertaining  thereto  as  their  own.  The  answer  further 
avers  that  the  appellants  were  the  sole  owners  of  the  property 
'sought  to  be  affected  by  the  alleged  lien,  since  a  date  long 
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anterior  to  the  claim  of  the  plaintiffs;  that  the  appellants 
never  employed  any  of  the  plaintiffs  to  work  for  them ;  that 
they  had  nothing  to  do  with  the  operating  of  the  mine  dur^ 
ing  the  time  the  plaintiffs  were  employed  therein ;  and  that 
:all  the  work  on  account  of  which  the  liens  are  claimed  was 
rendered  to  Poor  while  he  was  operating  the  mine  as  lessee^ 
4iind  who  had  no  other  interest  in  it,  or  the  machinery  and 
iixtures,  except  as  such  lessee. 

The  court  sustained  a  demurrer  to  this  answer.  Such  further 
proceedings  were  had  as  resulted  in  a  decree  foreclosing  the 
alleged  lien  on  the  machinery,  etc. 

The  question  for  consideration  arises  upon  the  complaint 
and  answer,  and  is  this :  Does  the  lien  created  by  section 
5471,  R.  S.  1881,  in  favor  of  persons  employed  in  and  about 
<*oal  mines,  attach  to,  and  bind  the  estate  of  the  owner  of  the 
mine,  machinery,  fixtures,  etc.,  without  regard  to  the  fact  that 
i«uch  owner  may  have  leased  the  whole  to  another,  who  hired 
the  employees,  and  from  whom  the  wages  sought  to  be  made 
a  lien  are  due,  and  who  had,  at  the  time  the  laborers  were  em- 
])loyed  and  the  work  done,  no  other  interest  in  the  property 
4*xcept  that  of  a  lessee  ?  The  appellants  contend  that  it  does 
niot.     The  appellees  have  not  favored  us  with  a  brief. 

That  part  of  the  section  above  referred  to  which  creates 
the  lien  is  as  follows : 

'^  In  all  coal  mines  in  this  State,  the  miners  and  other  per- 
sons employed  and  working  in  and  about  the  mines,  and  the 
owners  of  the  land  and  others  interested  in  the  rental  or  roy- 
alty on  the  coal  mined  therein,  shall  have  a  lien  on  said  mine 
and  all  machinery  and  fixtures  connected  therewith,  includ- 
ing scales,  coal-bank  cars,  and  everything  used  in  and  about 
the  mine,  for  work  and  labor  performed  within  two  months, 
and  the  owner  of  the  land,  for  royalty  on  coal  taken  out  from 
under  his  land,  for  any  length  of  time  not  exceeding  two 
•months,"  etc. 

The  section  provides  further,  that  such  liens  shall  have 
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priority  over  all  others,  except  that  of  the  State  for  taxes, 
and  that  the  lien  for  labor  shall  have  priority  over  that  for 
royalty.  It  also  makes  provision  for  giving  notice  of  an  in- 
tention to  hold  a  lien  by  filing  a  written  notice  in  the  re- 
corder's office. 

A  consideration  of  this  section  discloses  that  a  lien  is  im- 
posed on  the  mine  and  all  machinery  and  fixtures  connected 
therewith,  in  favor  of  the  owner  of  the  land,  and  others  in- 
terested in  receiving  rents  or  royalty  on  coal  mined  therein^ 
as  well  as  for  the  benefit  of  miners  and  other  employees  in 
and  about  the  mines.  It  is  thus  apparent  that  the  Legisla- 
/  ture  contemplated,  what  is  well  known,  that  mines  are  in 
1  many,  if  not  most,  cases  operated  by  others  than  those  own- 
'^  ing  the  lands. 

The  obvious  purpose  of  the  statute  was,  first,  to  afford 
security  to  miners  and  laborers  in  and  about  the  mines,  by 
giving  them  a  lien  for  their  wages,  and  next,  by  a  like  lien, 
to  secure  the  land-owner  and  others  interested  for  their  rent 
and  royalty  in  case  the  mine  was  operated  by  a  lessee.  The 
lien  of  the  one,  in  such  a  case,  is  as  broad  as  that  of  the 
other,  the  difference  being  the  miner's  takes  precedence* 
Both,  however,  have  a  lien  upon  the  same  property,  that  of 
the  lessee.  Where  the  relative  rights  of  the  two  are  con- 
cerned in  a  case  in  which  the  land-owner  has  done  that 
which  the  statute  contemplated  would  or  might  be  done,  viz., 
leased  the  mine,  it  is  not  to  be  supposed  the  Legislature  in- 
tended that  the  claim  of  the  miner  was  not  only  to  have 
precedence  over  that  of  the  land-owner,  but  that  the  former 
might  in  addition  subject  the  mine  and  such  of  the  fixtures, 
machinery,  etc.,  connected  therewith,  as  belonged  to  the  land* 
owner,  to  pay  the  debt  of  the  lessee  for  wages. 

An  evident  distinction  is  to  be  observed  between  those  cases^ 
in  which  the  mine  is  operated  by  the  owner  of.  the  soil,  ma- 
chinery, fixtures,  etc.,  and  those  in  which,  for  a  certain  rent 
or  royalty  paid  to  the  owner,  another  controls  the  operations 
of  the  mine.     The  lien  which  the  statute  imposes  in  favor 
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of  those  working  in  and  about  the  mincs^  must  be  under- 
stood as  applying  to  such  interest  or  estate  as  the  person  oper- 
ating the  mine  has  therein.     Forbes  v.  Gracey,  94  U.  S.  762^ 

The  power  to  create  a  lien  or  charge  upon  property  im- 
plies that  the  person  whose  contract^  or  dealings  in  reference- 
thereto,  subject  it  to  the  lien,  has  some  right  in  or  authority, 
express  or  implied,  over  the  property,  which  enables  him  to 
bind  it  to  the  extent  of  his  own  interest,  or  authorizes  him 
to  do  such  acts  as  will  bring  the  interest  of  the  owner  under 
a  lien  which  the  law  imposes. 

Thus  the  lien  of  a  sub-contractor  or  material-man  is  up- 
held, upon  the  theory  of  an  implied  authority  from  the 
owner  to  the  original  contractor,  to  employ  men  and  pur^ 
chase  materials  for  the  structure,  which  is  adding  to  the  value 
of  the  owner's  property.  The  lien  must  be  founded  "on 
contract  with  the  owner,  either  directly  or  indirectly;  for  it 
18  only  thus  that  one  man  can  ever  acquire  a  claim  upon  the 
property  of  another."  Phillips  Mcch.  Liens,  sections  58- 
65;  Overton  Liens,  sections  538-564;  Brovon  v.  3Ioris(m,  5 
Ark.  217  ;  Belding  v.  dishing^  1  Gray,  576 ;  Jacobs  v.  Knapp, 
50  N.  H.  71. 

It  is  upon  this  theory  that  the  case  of  Colter  v.  Freae^  45 
Ind.  96,  and  the  cases  which  support  it,  proceed.  Woodward 
v.  McLaren,  100  Ind.  586.  No  analogy  can  be  maintained 
between  the  case  of  a  contractor  who  is  supposed  to  possess 
implied  authority  to  bind  the  property  of  the  owner,  to  the 
extent  of  subjecting  it  to  a  lien  imposed  by  law  in  favor  of 
sub-contractors,  and  material-men,  and  that  of  a  tenant  or 
lessee  who  has  no  such  authority.  In  the  one  case  the  rela- 
tion warrants  the  inference  of  authority.  In  the  other  no 
authority  is  implied.  The  extent  of  the  power  or  authority 
of  the  lessee  is  to  bind  such  interest,  and  such  only,  as  he  pos-^ 
sesses  in  the  property.  Unless  an  actual  agency  is  established^ 
the  interest  of  the  lessee  alone  is  chargeable.  Wilkerson  v. 
Rustf  57  Ind.  172,  and  cases  cited;  McCarty  v.  Burnet,  84 
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Ind.  23;  Muldoon  v.  PiU,  54  N.  Y.  269;  Kneeland  Mech. 
Liens,  section  43. 

The  general  principle  is  applicable  here^  that  no  one  can 
confer  a  greater  right  to,  or  interest  in,  property  than  is  pos- 
sessed by  himself,  unless  the  principles  of  agency  are  involved, 
or  unless  the  owner  is  in  some  way  affected  by  the  doctrine 
of  estoppel.  As  we  have  seen,  no  agency  is  implied  between 
lessor  and  lessee.  No  pretence  is  made  that  there  was  any 
concealment  of  the  exact  situation  and  ownership  of  the  prop- 
erty, or  that  the  appellees  did  not  have  full  knowledge  of  the 
relation  of  their  employer  to  the  mine  and  other  property 
upon  which  they  are  seeking  to  enforce  a  lien. 

Meritorious  as  the  law  under  consideration  is,  and  liberal 
as  its  construction  should  be,  it  can  not,  within  any  recog- 
nized principles,  receive  such  a  construction  as  shall  enable 
the  employees  of  one  who  is  known  to  have  only  a  leasehold 
interest,  to  subject  the  lessor's  property  to  sale  for  the  debt  of 
the  lessee. 

"  Such  a  construction  would  be  alike  disastrous  to  the  in- 
terest of  the  land-owner  upon  whose  land  a  mine  is  situate, 
and  those  interested  in  securing  employment  in  mines.  No 
prudent  man  would  venture  to  lease  a  coal  mine  if  it  were 
understood  that  he  thereby  put  his  title  to  the  mine^  with 
whatever  fixtures  and  machinery  he  may  have  equipped  it 
with,  in  jeopardy  for  the  wages  of  the  employees  who  might 
engage  to  his  lessee. 

The  security  of  miners  and  other  workmen  engaged  in  and 
about  mines  is  confined  to  such  interest  as  those  in  whose  em- 
ploy they  are,  or  with  whom  they  have  some  contract  rela- 
tion, direct  or  indirect,  have  in  the  mine,  machinery,  fixtures, 
and  everything  connected  therewith,  or  which  is  used  in  and 
about  the  mine. 

This  requires  that  the  miner  have  regard  for  the  extent  of 
the  interest  of  the  lessee,  in  whose  employ  he  is,  in  the  mine, 
fixtures,*machinery,  etc.,  seeing  that  the  property  of  the  lessor 
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is  not  bound  for  the  wages  of  those  who  are  in  contract  rela- 
tion with  the  lessee  alone. 

It  was  error  to  overrule  the  demurrer  to  the  complaint. 
Judgment  reversed^  with  costs. 

Filed  June  25, 1886. 


No.  12,614. 

1107 

Simons  v.  Simons.  *^® 

Divorce.— /nferro^atories  to  I^rty  not  Proper, — Owe  Followed, — Interroga^ 

tones  to  the  parties  are  not  proper  in  an  action  for  a  divorce.     Barr  ▼. 

Barr,  31  Ind.  240,  followed. 
Same. — Alimony, — Discretion  of  Trial  Court. — It  is  only  where  there  is  an 

abuse  of  discretion  that  the  Supreme  Court  will  review  the  decision  of 

the  trial  court  as  to  the  amount  of  alimony. 

From  the  Huntington  Circuit  Court. 

/.  CI  Branyan,  M,  L,  Spence?',  R,  A,  Kaufman  and  W.  A. 
Branyan,  for  appellant. 
J,  B.  Kenner  and  J,  I,  Dille,  for  appellee. 

Elliott,  J. — The  appellant  instituted  this  suit  for  the 
purpose  of  obtaining  a  divorce  from  the  appellee.     A  decree 
granting  him  a  divorce  was  rendered,  but  it  was  also  de- 
creed that  he  should  pay  the  appellee  as  alimony  the  sum  of    . 
six  hundred  dollars. 

The  trial  court  refused  to  require  the  appellee  to  answer 
interrogatories  propounded  to  her  by  the  appellant,  and  of 
this  ruling  complaint  is  made,  but,  as  we  think,  unsuecess- 
fally.  It  is  true  that  our  late  decisions  declare  that  suits  for 
divorce  are  to  be  regarded  to  a  very  great  extent  as  ordinary 
civil  actions.  Evans  v.  Evans ,  105  Ind.  204.  But  it  is  also 
true  that  these  decisions  hold  that  where  special  provisions 
are  contained  in  the  statute  regulating  proceedings  in  divorei? 
cases,  they  will  govern,  although  different  from  the  rules 
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which  obtain  in  ordinary  civil  actions.  Powell  v.  Poirefl, 
104  Ind.  18.  Our  judgment  is  that  so  far,  at  least,  as  ood- 
cems  the  method  of  procuring  and  presenting  evidence,  there 
are  sach  provisions  in  the  statute  as  make  it  improper  to  use 
interrogatories  to  the  parties.  It  is  our  conclusion  that  the 
•decision  in  Barr  v.  JSarr,  31  Ind.  240,  governs  this  case  and 
forbids  the  employment  of  interrogatories. 

The  question  as  to  the  amount  of  alimony  is  one  for  the 
•decision  of  the  trial  court,  and  it  is  only  where  there  is  an 
abuse  of  discretion  that  this  court  will  revise  that  decision. 
We  can  not  say  that  there  was  any  abuse  of  discretion  in 
this  instance. 

Judgment  affirmed. 
Tiled  Jane  25, 1886. 


No.  12,336. 
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m  aS  IViLL.— Deccefente*  Estates.—  Widow's  Statutory  Right  to  Five  Hundred  DoUan^ 

'  107^98  — i2e/ingTiwA7n^»/. — Election. — Cases  Cntveised. — The  claim  of  the  widow 

165   482  of  a  decedent  to  the  five  hundred  dollars  for  which  provision  is  made 

by  section  2269,  K.  S.  1881,  may  be  released  and  relinquished  by  her 
,  election  to  take  under  an  inconsistent  testamentary  provision.    NeUo% 

V.  WHaotij  61  Ind.  2o5,  and  Whiteman  v.  Sweniy  71  Ind.  530,  criticised. 
Practice. — Jurisdiction. — Docketing  Pi'obaie  Cause  as  Civil  Action  Not  Avaii- 
able  Eiror.—TliQ  docketing  and  trial  as  an  ordinary  civil  action  of  a 
matter  which  belongs  to  the  probate  jurisdiction  of  the  circuit  court)  is 
merely  an  irregularity,  and  not  an  available  error. 

From  the  Allen  Circuit  Court. 

i2.  8.  Robertson  and  J.  J5.  Harper ^  for  appellant. 
T.  TF.  Wilson,  for  appellees. 

NiBLACK,  C.  J. — Petition  by  Hannah  Langley,  widow  of 
John  T^angley,  deceased,  against  Sarah  Mayhew,  executrix 
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of  the  last  will  and  testament  of  the  said  John  Langley^  and 
the  other  devisees  and  legatees  under  the  will^  to  have  thc> 
final  settlement  of  the  estate  set  aside  and  reopened  unde!* 
the  provisions  of  section  2403,  B.  S.  1881. 

The  petition  charged  that  the  petitioner  was  entitled  to 
4500  out  of  the  estate  of  the  decedent  as  his  widow,  in  addition 
to  certain  bequests  to  her  by  the  will,  which  fact  the  execu- 
trix had  fraudulently  concealed  from  her,  and  that  the  estate 
was  finally  settled  without  her  knowledge,  and  without  pay- 
ing her  said  sum  of  $500. 

Issues  were  formed  by  general  denials,  and  upon  certain 
matters  specially  pleaded  in  defence. 

At  the  request  of  the  parties  the  circuit  court  made  a  special 
£nding  of  the  facts,  which  may  be  summarized  as  follows : 
That  the  decedent  duly  executed  his  last  will  on  the  29th 
day  of  April,  1881,  as  charged  in  the  petition,  and  thereaf- 
ter, on  the  19th  day  of  July,  1881,  died  leaving  said  will, 
which  was  duly  admitted  to  probate  on  the  2l8t  day  of 
the  same  month,  in  full  force ;  that  the  first  item  of  such 
will  was  in  these  words:  "After  the  payment  of  all  my  just 
debts  (of  which  I  have  very  few),  expenses  of  last  sickness, 
and  funeral  expenses,  out  of  my  personal  property,  I  will, 
bequeath  and  devise  to  my  wife,  Hannah  Langley,  the  sum 
of  fifteen  hundred  dollars,  and  if  I  shall  not  leave  sufficient 
personal  property  to  pay  the  same,  it  shall  be  a  lien  upon 
such  real  estate  as  is  not  specifically  devised  herein,  and  sec- 
ondly, on  such  as  is  so  devised:  Provided,  however y  That 
whatever  sum  or  amount  shall  be  paid  by  me  to  the  said 
Hannah  during  my  lifetime  shall  be  deducted  from  said  sum 
<if  $1,500,  and  the  sum  of  $487.61,  notes  of  Robert  Brooks, 
and  secured  by  his  mortgage,  if  accepted  by  her,  is  to  be  de- 
ducted therefrom.  In  addition  to  said  sum  of  $1,500,  I  will 
and  bequeath  to  said  Hannah  Langley  all  my  household  fur- 
niture and  the  use  for  and  during  her  natural  life  of  the 
house  situate  on  the  rear  part  of  lot  numbered  twenty-four 
^24),  Chute  &  Prince's  addition  to  the  city  of  Fort  Wayne, 
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Allen  county,  Indiana,  and  sufficient  ground  to  make  good 
such  use  of  said  house.  The  above  and  foregoing  being  io 
lieu  of  any  and  all  interest  in  my  estate,  both  real  and  per- 
sonal, which  she  might  have  as  my  widow/'  That  devises 
were  made  to  Sarah  Mayhew,  the  executrix,  and  the  other 
children  of  the  decedent  by  said  will;  that  the  petitioner 
and  respondents  are  the  legatees  and  devisees  named  in  the  tes- 
tator's will ;  that  the  said  Sarah  Mayhew  was,  on  the  said  21st 
day  of  July,  1881,  appointed  executrix  of  the  will,  and  en- 
tered upon  the  administration  of  the  testator's  estate;  that 
said  executrix,  on  the  12th  day  of  April,  1883,  returned  an 
inventory  of  the  testator's  personal  estate  which  was  valued 
at  and  fairly  worth  the  sum  of  $1,762.46 ;  that  the  real  es- 
tate described  in  and  disposed  of  by  the  will  was  all  that  the 
testator  owned,  or  had  any  interest  in,  at  the  time  of  his 
death,  and  was  of  the  aggregate  value  of  $5,500;  that,  on 
the  said  21st  day  of  July,  1881,  the  petitioner  accepted  from 
the  executrix  the  Brooks  notes  named  in  the  will  and  deliv- 
ered to  her  the  following  receipt : 

"$487.61.  Received  of  John  Langley  four  hundred  and 
eighty-seven  -^j^  dollars  by  notes  of  Robert  Brooks,  secured 
by  mortgage,  the  same  to  apply  upon  and  be  credited  and 
charged  against  a  bequest  of  fifteen  hundred  dollars  this  day 
made  to  me  by  John  Langley  in  his  will,  and  which  bequest 
1  agree  to  accept  in  lieu  of  all  rights  in  his  estate  as  his 
widow.     Fort  Wayne,  April  29th,  1881. 

"Hannah  Langley." 

That,  at  the  time. of  the  execution  of  the  will,  the  peti- 
tioner was  present,  and  that  it  was  arranged  between  her  and 
the  testator  that  she  should  execute  the  foregoing  receipt  and 
that  the  will  and  the  receipt  should  be  placed  together  in  an 
envelope  and  left  with  the  attorney,  who  drew  them  both, 
until  after  the  testator's  death ;  that,  after  the  testator  died^ 
the  executrix  delivered  the  notes  to  the  petitioner,  and,  with 
the  latter's  knowledge  and  consent,  retained  the  receipt  as  a 
voucher  to  be  used  in  the  settlement  of  the  estate ;  that,  at 
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the  same  time^  the  executrix  paid  to  the  petitioner  the  sum 
of  $512.38  in  cash^  to  be  applied  upon  the  bequest  to  the 
latter  by  the  will,  and  which  was  received  and  receipted  for 
by  the  petitioner;  that  the  petitioner  was  then  in  the  posses- 
sion of  the  household  and  kitchen  furniture  bequeathed  to 
her^  and  so  continued  until  the  21st  day  of  April,  1883^ 
when  she  executed  a  receipt  therefor  to  the  exeeutrix  as  a 
legatee  under  the  will;  that  in  August  and  September,  1883, 
the  executrix  paid  to  the  petitioner  sums  of  money  amount- 
ing in  the  aggregate  to  J600  more,  in  response  to  which  pay- 
ments the  latter  receipted  to  the  former  in  full  of  all  be- 
quests under  the  will ;  that,  after  the  death  of  the  testator^, 
the  petitioner  took  possession  of  the  real  estate  devised  to 
her  and  has  ever  since  occupied  the  same  under  the  will ; 
that,  on  the  7th  day  of  September,  1883,  the  executrix  filed 
in  the  Allen  Circuit  Court  her  account  for  the  final  settle- 
ment of  the  estate  upon  which  the  clerk  at  the  time  indorsed,. 
with  his  name  attached,  the  words  "  Hearing  set  for  October 
6th,  1883;"  that  the  executrix  thereupon  gave  notice  to  all 
persons  interested  in  the  estate  to  appear  in  said  circuit  court 
on  the  last  named  day  and  to  show  cause  why  such  account 
for  final  settlement  should  not  be  approved ;  also,  requiring 
the  heirs,  legatees  and  devisees  to  appear  in  court  on  the 
same  day  and  make  proof  of  their  respective  claims  to  an 
interest  in  the  estate;  that  such  notice  was  duly  published 
for  two  weeks  successively  before  said  6th  day  of  October, 
1883,  in  the  Fort  Wayne  Weekly  Sentinel,  a  weekly  news- 
paper of  general  circulation  printed  and  published  in  the 
county  of  Allen,  and  posted  up  for  a  like  length  of  time  at 
the  door  of  the  court  house  in  said  county  ;  that,  on  the  7th 
day  of  October,  1883,  the  court  approved  such  account  for 
final  settlement,  and  the  executrix  was,  by  order  of  court, 
finally  discharged;  that  the  petitioner  was  not  personally 
summoned  to  appear  in  court  at  said  final  settlement  of  the 
estate,  nor  was  she  present  either  in  person  or  by  attorney 
at  such  final  settlement;  that  this  proceedincj  was  commenced 


1 


202  SUPREME  CX)URT  OF  INDIANA, 


Langley  v.  May  hew  ei  oL 


on  the  11th 'day  of  December,  1883,  and  was  placed  upon 
the  common  law  docket  of  the  court  below,  and  all  the  en- 
tries and  orders  therein  have  been  made  upon  the  ordei^book 
containing  the  proceedings  in  ordinary  civil  actions;  that 
<the  sura  of  |500  herein  demanded  has  never  been  paid  to 
the  petitioner. 

Upon  the  facts  as  thus  found,  the  circuit  court  arrived  at 
the  following  conclusions  of  law : 

First.  That  the  petitioner  wa%  not  entitled  to  recover  fi*om 
the  decedent's  estate  the  sum  of  $500,  or  any  other  sum,  in 
addition  to  what  she  had  received  under  the  will. 

Second.  That  no  cause  had  been  shown  for  setting  aside 
-and  re-opening  the  final  settlement  of  the  estate. 

Exceptions  were  reserved  to  the  conclusions  of  law  at  which 
the  court  thus  arrived,  and  in  support  of  the  exceptions  su 
•reserved  it  is  argued  that  the  necessary  inference  from  cases 
previously  decided  by  this  court  is  that  a  surviving  wife  can 
not  be  deprived  of  the  $500  out  of  her  deceased  husband's 
'estate,  to  which  she  is  entitled  under  section  2269,  R.  S.  1881, 
as  additional  to  any  provision  which  her  husband  may  make 
for  her  by  his  will,  and  the  eases  of  Loring  v.  Orafij  16  Ind. 
110,  Dunham  v.  Tappan^  31  Ind.  173,  Bratney  v.  Ourry,  33 
Ind.  399,  Leib  v.  Wilsony  51  Ind.  550,  Schneider  v.  Piessnery 
54  Ind.  524,  Nelson  v.  Wilsony  61  Ind.  255,  Whiteman  v. 
Swem,  71  Ind.  530,  and  Smith  v.  Smith,  76  Ind.  236,  are 
cited  as  justifying  that  inference. 

Some  of  the  cases  cited,  and  possibly  others,  have  gone  to 
iin  extreme  limit  in  holding  that  widows  were  respectively 
entitled  to  receive  a  specific  sum  of  money,  under  the  law,  in 
;addition  to  provisions  made  for  them  by  their  husbands  in 
their  wills,  and,  in  consequence,  we  feel  it  incumbent  upon 
this  court  hereafter  to  limit,  rather  than  extend,  the  doctrine 
tyf  those  cases.  It  was  held,  in  the  well  considered  case  of 
Morrison  v.  Bowman^  29  Cul.  337,  that  if,  by  the  general 
Mjope  of  the  will,  it  appeared  that  the  husband  intended  to 
dispose  of  all  the  j)roporty  under  his  control,  half  of  which, 
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under  the  law  of  that  State,  belonged  to  his  wife,  and  that 
'  the  assertion  by  her  of  her  half-interest  in  the  property  must 
defeat  the  objects  of  the  will,  her  acceptance  of  the  provisions 
of  the  will  was  a  relinquishment  of  all  daim  by  her  under 
the  law.  It  is,  too,  an  old  rule  in  equitable  jurisprudence,  to 
which  the  administration  of  estates  is  closely  allied,  that  a 
person  shall  not  claim  an  interest  under  an  instrument, 
whether  it  be  a  deed  or  a  will,  without  giving  full  effect  to 
£uch  instrument  as  far  as  he  can.  This  rule  has  been  treated 
ss  one  of  universal  application  and  without  exception.  It 
applies  to  the  interests  of  married  women ;  to  interests  im- 
mediate, remote  or  contingent ;  to  interests  of  value  or  not 
of  value.  2  Maddock  Chancery,  47 ;  2  Story  Equity  Juris- 
prudence, section  1075;  Pomeroy  Equity  Jurisprudence,  sec- 
tions 395,  461. 

In  the  case  of  Schneider  v.  Piessner,  aupra^  it  was  plainly 
intimated  that  a  widow  may  release  or  relinquish  her  claim, 
under  the  law,  to  all  interest  in  hier  husband's  personal  estate, 
and  we  know  of  no  rule,  whether  of  the  statute  or  of  the 
common  law,  which  restrains  her  in  the  slightest  degree  from 
doing  so.  It  is  clearly  inferable  from  sections  2491  and  2505, 
R.  S.  1881,  as  well  as  from  the  text- writers,  that  the  doctrine 
of  election  extends  as  much  to  an  interest  in  the  personal,  as 
to  an  estate  in  the  real,  property  of  a  decedent.  2  Redf.  Wills, 
-369 ;  2  Jarman  Wills,  1 ;  Adams  Equity,  92,  et  aeq. ;  Wright 
v.  JoneSj  105  Ind.  17. 

The  claim  of  a  widow  to  the  statutory  provision,  made  for 
her  by  section  2269  of  the  present  code,  may,  therefore,  be 
as  readily  relinquished  by  her  election  to  take  under  an  in- 
consistent provision  of  her  late  husband ^s  will  as  any  other 
Tight  or  interest  in  his  estate. 

As  has  been  shown  by  the  item  of  the  will  herein  above 
set  out,  the  provision  made  for  the  petitioner  was  declared  to 
be  in  lieu  of  any  and  all  other  interests  which  she  might  have 
in  the  estate,  whether  real  or  personal,  of  the  testator.  This 
declaration  became  a  condition  in  her  acceptance  of  the  pro* 
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visions  made  for  her  by  the  will,  and  her  election  to  take  un- 
der the  will  was,  in  legal  effect,  an  abandonment  of  all  other 
claims  against  the  property  of  her  late  husband.  Besides,  by 
her  receipt  executed  at  the  time  the  will  was  made,  the  va- 
lidity of  which  she  impliedly  recognized  after  her  husband's 
death,  the  petitioner  expressly  agreed  to  accept  under  the  will 
in  lieu  of  all  other  claims  against  his  estate*.  When,  there- 
fore, the  estate  was  finally  settled,  she  was  under  a  two-fold 
restraint  not  to  assert  any  further  claim  against  the  property 
disposed  of  by  the  will.  Consequently,  the  facts  of  this  case 
take  it  out  of  the  rules  of  construction  recognized  by  our 
former  cases  bearing  on  the  same  general  subject. 

The  fact  that  this  cause  was  entered  uiK)n  the  common  law 
docket  of  the  court  below,  and  that  all  the  entries  and  orders 
made  concerning  it  were  spread  upon  the  common  law  order- 
book,  is  also  urged  as  an  objection  to  the  proceedings  below* 
It  is  true  that  the  circuit  courts  of  the  State  have  a  separate 
and  distinct  probate  jurisdiction,  and  that  this  cause  belonged 
to,  and  was  within  that  jurisdiction.  Noble  v.  McGinnis,  55 
Ind.  528  ;  Douthiit  v.  Smith,  69  Ind.  463.  But  its  being 
docketed  and  otherwise  treated  as  an  ordinary  civil  action 
was  an  irregularity  merely,  and  at  most  a  harmless  error. 

Cross  error  is  assigned  upon  the  alleged  insufficiency  of 
the  petition,  considered  as  a  complaint  to  set  aside  and  re- 
()j)en  the  final  settlement.  But  the  view  we  have  taken  of 
the  case,  in  other  respects,  renders  it  unnecessary  that  we  shall 
consider  any  question  arising  upon  the  pleadings. 

ThtJ  judgment  is  affirmed,  with  costs. 
Filed  April  14,  1886. 

On  Petition  fok  a  Rehearing. 

NiBLACK,  J. — Counsel  for  the  appellant  claim  that  we 
have,  for  reasons  entirely  unsatisfactory  as  well  as  wholly  in- 
defensible, declined  to  follow  the  conclusions  logically  re- 
sulting from  our  previous  holdings,  that  widows  are  respec- 
tively entitled  to  an  absolute  sum  out  of  the  personal  estate 
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of  their  late  husbands,  in  addition  to  any  provision  which 
their  husbs^nds  may  have  made  for  them  by  will,  and  plainly 
intimate  that  good  faith  requires  that  we  shall  apply  the  doc- 
trine of  our  cases,  so  in  effect  holding,  and  which  were  cited 
at  the  former  hearing,  to  the  case  at  bar  as  again  presented. 
But  we  held  before  that  the  facts  as  found  by  the  circuit  court 
xjlearly  established  a  release  by  the  appellant  of  all  claim 
against  her  husband's  estate,  independently  and  outside  of 
the  provision  made  for  her  by  his  will,  and  that  the  release, 
so  established  by  the  special  finding  of  the  facts,  took  this 
case  out  of  the  range  of  those  cases.  To  that  holding  we 
still  adhere,  and  confess  ourselves  at  a  loss  to  understand  how 
any  well  instructed  person  could  have  come  to  any  other  con- 
<;lasion.  Besides,  while  the  subject  is  again  before  us,  it  may 
not  be  amiss,  not  only  to  repeat,  but  to  emphasize  our  former 
intimation,  that  some  of  the  cases,  cited  as  above  at  the  former 
hearing,  have  gqne  to  an  extreme  limit  as  to  the  rights  of 
widows  to  an  absolute  sum  out  of  their  husbands'  personal 
estates,  notwithstanding  inconsistent  testamentary  provisions. 
We  are,  in  fact,  now  prepared  to  go  further,  and  to  say  that 
this  court  as  at  present  constituted  would  not  follow  some  of 
those  cases  to  the  extent  to  which  they  would  lead  us,  and 
notably  so  of  the  cases  o{  Nelson  v.  Wilson,  61  Ind.  255,  and 
Whiteman  v.  8wem,  71  Ind.  530,  but  would  in  a  proper  case 
be  inclined  to  accept  the  testamentary  rule  of  construction 
laid  down  by  the  California  case  of  Marrison  v.  Bowman^  also 
cited  and  referred  to  in  the  principal  opinion.  The  case  of 
Wright  V.  Jones,  also  alluded  to  in  the  same  connection,  leads 
us  unmistakably  in  that  direction. 

Conceding,  nevertheless,  all  that  is  asserted  in  behalf  of 
the  merits  of  the  appellant's  claim  as  an  original  demand 
against  the  estate,  the  facts,  as  found  at  the  trial,  disclosed 
no  such  illegality,  fraud  or  mistake  in  the  final  settlement  as 
was  necessary  to  obtain  a  re-opening  of  such  final  settlement, 
and  for  that  reason,  if  for  no  other,  the  appellant  failed  to 
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show  herself  to  be  entitled  to  the  relief  demanded  by  her 
petition.     R.  S.  1881,  section  2403. 

The  petition  for  a  rehearing  is  overruled. 

Filed  June  26,  1886. 
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Indianapolis. 

Taxes. — Dedudion  of  Debts  from  Moneyed  CapUaL — Natumal  Bank  SloeL— 
Difa-iminalum. — Where  the  tax  law  of  a  State  allows  taxpayers  to  deduct 
their  debts  from  the  assessed  value  of  a  class  of  creditarwhich  constitute 
a  material  portion  of  the  moneyed  capital  of  the  State  in  the  hands  o£ 
its  citizens,  but  denies  to  the  owners  of  national  bank  stock  the  right  to 
deduct  their  debts  from  the  assessed  value  of  such  stock,  it  is  such  a 
discrimination,  in  view  of  the  provisions  of  section  5219,  R.  S.  United 
States,  relating  to  national  banks,  as  renders  the  State  law  to  that  ex- 
tent inoperative. 

Same. — Tax  Law  of  1881, — Provision  as  to  Deduction  of  DebU. — Material  Dis- 
crimination.— Judicial  Notice, — Under  the  tax  law  of  1881,  a  taxpayer  may 
deduct  liis  bona  fide  debts  from  all  his  moneyed  capital  and  credits,  eX' 
cept  money  on  hand  or  on  deposit,  money  loaned,  bonds,  and  shares  of 
stock  in  corporations,  and  the  courts  will  take  judicial  notice  of  the  fact 
that  the  moneyed  capital  from  which  the  taxpayer  may  so  deduct  hift 
debts  is  a  material  portion  of  the  whole  moneyed  capital  of  the  State. 

Same. — Debts  May  be  Deducted  from  Assessed  Value  of  National  Bank  Stodc — 
In  the  assessment  and  taxation  of  shares  of  national  bank  stock,  the 
owners  thereof,  if  they  have  no  other  moneyed  capital  or  credits  from 
which  to  deduct  their  bona  fide  debts,  are  entitled  to  deduct  them  from, 
the  assessed  value  of  such  shares  of  stock,  notwithstanding  the  provi- 
sions of  the  tax  law  of  1881. 

Same.— "J/onfi/  at  Interest.^^ — **Money  Loaned." — The  phrase  "money  at  in- 
terest," as  used  in  the  tax  law  of  lcS81.  is  the  equivalent  of  "money 
loaned." 

Same. — Schedule  Controls  in  Ca^  of  Conflict. — The  schedule  provided  by  the 
tax  law  controls  in  case  of  conflict  with  any  other  portion  of  that  law. 

Supreme  Court. —  Rehearing. —  Practice. —  The  Supreme  Court  will  not 
grant  a  rehearing  on  questions  not  urged  in  argument  before  the  decision 
in  the  cause,  and,  in  this  case,  such  questions  will  not  be  considered 
after  a  rehearing  has  been  granted  on  other  grounds. 

From  the  Marion  Superior  Court. 
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W.  W,  Woollen,  S.  Claypool,  IF.  A.  Keicham  and  F.  T. 
Hprdy  Attorney  General,  for  appellant. 

12.  Hilly  R.  N,  Lamb,  A.  L.  Mcison,  R.  B,  Duncan,  J.  S. 
Duncan,  C.  W.  Smith,  J.  R.  Wilson  and  W.  H.  H.  Miller,  for 
appellee. 

ZoiiLARS,  J. — It  is  well  settled  that  this  court  will  not 
grant  a  rehearing  upon  grounds  not  urged  in  argument 
preceding  the  decisions.  Board,  etc^  v.  Center  I^.,  105  Ind* 
422,  and  cases  there  cited. 

The  main  question  presented  by  the  record  in  this  case  is. 
an  important  one.  A  rehearing  was  granted,  and  an  oral 
argument  solicited  by  the  court  upon  that  question. 

It  is  now  urged  that  the  complaint  Is  technically  defective.. 
These  objections  were  not  urged  in  argument  prior  to  the 
former  decision,  and  as  a  rehearing  would  not  have  beea 
granted  on  account  of  them,  we  think  that  in  this  particular 
case,  they  should  not  enter  into  the  decision.  Without  in- 
tending to  commit  the  court  in  the  way  af  a  ruling,  we  may 
say  in  passing,  that  if  we  were  to  write  upon  those  questions,, 
as  at  present  advised,  we  should  feel  constrained  to  hold  that 
the  objections  are  not  well  taken.  If,  however,  appellant  is 
correct  in  his  contention,  he  may  make  available  what  hi^- 
now  urges  by  way  of  an  answer  below. 

The  one  important  question  presented  by  the  record  is  this : 
In  the  assessment  and  taxation  of  shares  of  national  bank 
stock,  are  the  owners  thereof,  having  no  other  credits  or 
moneyed  capital  from  which  to  deduct  their  bona  fide  debts,, 
entitled  to  deduct  them  from  the  assessed  value  of  such  shares 
of  stock?  The  law  of  this  State  provides,  that  in  the  assess- 
ment and  taxation  of  what  in  the  statute  is  denominated 
credits,  the  individual  taxpayer,  as  owner  thereof,  may  deduct 
therefrom  his  bona  fide  debts,  except  debts  of  certain  desig- 
nated classes.     R.  S.  1881,  sections  6332,  6333,  6336. 

The  first  question  for  decision  is :  From  what  credits  may 
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such  debts  be  deducted  by  the  individual  taxpayer,  and  what 
does  the  word  "  credit "  include  ? 

The  statute  further  provides,  that  the  assessor  shall  furnisb 
to  the  taxpayer  blanks  upon  which  he  shall  furnish  a  list  of 
his  personal  property  of  every  description  owned  by  him  on 
iche  first  day  of  April.     Section  6330,  R.  S.  1881. 

So  far  as  material  here,  section  6332,  is  as  follows:  "In 
making  out  the  statement,  each  person  shall  put  down  the 
xiredits  due  and  owing  from  any  person  or  corporation,  whether 
in  or  out  of  the  county,  separately  from  the  rest  of  his  per- 
sonal property;  and  every  credit  for  a  sum  certain,  payable 
either  in  monev  or  labor,  shall  be  valued  at  a  fair  cash  value 
for  the  sum  so  payable ;  and  if  for  any  article  of  property, 
or  for  labor  or  for  services  of  any  kind,  it  shall  be  valued 
at  the  current  price  of  such  property,  labor,  or  services.  In 
making  up  the  amount  of  credits  which  any  person  is  re- 
quired to  list,  for  himself  or  for  any  other  person,  company, 
or  corporation,  he  shall  be  entitled  to  deduct  from  the  gross 
amount  of  credits  the  amount  of  all  bona  fide  debts  owing 
by  such  person,  company,  or  corporation  to  any  other  person, 
company,  or  corporation,  for  a  consideration  received.  *  * 
Nothing  in  this  section  shall  be  so  construed  as  to  authorize 
any  deductions  allowed  by  this  section  to  be  made  from  the 
value  of  any  other  item  of  taxation  than  credits.  In  mak- 
ing out  the  statement,  he  shall  also  exhibit  to  the  assessor, 
for  the  purposes  of  valuation,  a  list  of  all  notes,  drafts,  mort- 
gages, and  judgments  held  or  owned  by  him;  and  he  shall, 
also,  for  the  information  of  the  assessor,  furnish  him  with  a 
list  containing  the  number  and  amount  of  all  United  States 
and  State  bonds,  and  notes  and  other  securities  of  the 
United  States  not  taxable,  held  or  owned  by  him  on  said  first 
day  of  April.'' 

The  taxpayer  is  not  allowed  to  temporarily  convert  his 
property  and  money  into  non-taxable  securities  for  the  pur- 
pose of  escaping  taxation. 

The  above  provision  of  the  section  is,  perhaps,  to  insure 
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^od  faith  in  that  regard^  by  furnishing  the  assessor  some  data 
from  which  to  determine  as  to  whether  or  not  the  taxpayer, 
by  sach  conversion,  has  attempted  to  evade  taxation.  See, 
:al.so,  section  6335. 

The  list  furnished  to  the  taxpayer  has  two  columns  in  which 
to  set  down  the  value  of  the  articles  of  personal  property  or 
<Tedits,  etc.  In  one  of  these  the  taxpayer  is  required  to  set 
•down  the  value,  and  the  other  is  designed  to  be  used  by  the 
:2issessor  for  a  like  purpose.  If  the  value  affixed  by  the  tax- 
piyer  is  satisfactory  to  the  assessor,  he  may  adopt  it ;  if  it  is 
jiot,  he  may  disregard  it,  and  affix  a  valuation  of  his  own. 

It  is  required  by  the  several  sections  of  the  statute,  and 
^especially  by  sections  6330  and  6336,  that  the  taxpayer  shall 
put  down  upon  the  list  furnished  to  him  all  of  his  personal 
property,  including  credits  due  to  him,  of  ever}'  description. 

In  putting  down  "  the  credits  due  and  owing,"  the  tax- 
payer is  not  required  to  itemize,  but  may  put  down  the  sum 
of  them  all,  and  his  estimate  of  their  value.  In  this  he  may 
be  mistaken,  or  he  may  intentionally  underestimate  their  valde. 

For  the  purpose  of  enabling  the  assessor  to  detect  and  cor- 
rect the  wrong,  it  is  provided  in  the  latter  part  of  section 
6332,  supra,  that  the  taxpayer  shall  exhibit  to  him  a  list  of 
.all  notes,  drafts,  mortgages  and  judgments  held  or  owned,  etc. 
These  are  not  to  be  furnished  for  the  purpose  of  being  listed 
by  the  assessor,  but  for  the  purpose  of  valuation.  Of  course, 
if  the  owner  has  neglected  to  list  them,  the  assessor  may  do 
vso,  but  the  law  contemplates  a  listing  by  the  taxpayer.  This 
all  shows  that  notes,  drafts,  mortgages  and  judgments  are  all 
•credits  within  the  meaning  of  that  section  of  the  statute,  and 
hence  credits  from  which  the  designated  bona  fide  debts  may 
be  deducted  by  the  taxpayer.  This,  it  seems  to  us,  must  be 
plain.  The  statute  also  provides  the  form  of  the  schedule  to 
be  furnished  by  the  assessor  to  the  taxpayer.  Section  6336. 
"That  schedule  is  full  and  specific,  and  was  intended  to,  and 
•does,  provide  in  detail  the  place  and  manner  of  listing  for 
Vol.  107.— 14 
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taxation  all  articles  and  items  of  personal  property,  includ* 
ing  moneyed  capital  and  credits  of  every  description.  These 
are  to  be  put  down  opposite  to  numbers.  The  first  five  num- 
bers or  items  are  as  follows : 

"  1.  Money  on  hand,  or  on  deposit  within  or  without  this 
State,  subject  to  my  order,  check  or  draft. 

"  2.  All  moneys  loaned  by  me,  either  on  time  or  on  call. 
^'  3.  All  bonds  belonging  to  me  or  in  which  I  have  any 
interest,  issued  by  bodies  corporate,  either  within  or  without 
this  State. 

*^  4.  All  bonds  belonging  to  me  or  in  which  I  have  any 
interest,  issued  by  public  corporations,  including  State,  county, 
city,  town,  and  all  other  bonds  of  this  class. 

"5.  All  shares  of  stock  in  any  corporation  formed  outside 
of  this  State;  and  also  all  shares  of  stock  in  any  corporation 
formed  in  this  State,  and  conducting  its  business  outside  of 
this  State." 

From  the  above  items  the  schedule  makes  no  provision  for 
deducting  the  designated  bona  fide  debts  of  the  taxpayers.  It 
will  be  observed,  also,  that  the  above  items  do  not  include 
the  "  credits  "  mentioned  in  section  6332,  supra;  nor  do  they 
include  "  money  at  interest,"  except  as  that  may  be  included 
in  and  as  meaning  the  same  as  money  loaned. 

The  only  other  number  or  item  in  the  schedule  material 
here  is  number  or  item  82,  at  the  close  of  the  schedule,  which 
is  as  follows : 

^'  82.  Credits  (by  which  is  meant  whatever 
is  due  to  the  party  from  any  other 
person,  company,  or  corporation,  in 
the   shape    of  labor,  property,    or 

money)   amounting   to f  .    .     •    •     r   • 

Less  my  bona  fide  indebtedness 

(subtracted  from  the  credits)  .  $ 

Leaving    a    residue    of   credits, 

amountincj   to $  •    .     .    .  '' 

This  item  in  the  schedule  is  in  perfect  harmony  with  our 
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construction  of  section  6332,  supra,  and  embraces  the  same 
kind  of  credits,  and  none  other,  from  which  the  bona  fide 
debts  may  be  deducted.  It  does  not  include  the  first  two 
items  in  the  schedule,  money  on  hand  or  on  deposit,  and 
money  loaned  on  time  or  on  call,  nor  does  it  include  the 
items  of  bonds  and  stocks.  It,  therefore,  includes  notes, 
drafls,  mortgages  and  judgments  held  or  owned  by  taxpayers, 
except  they  are  to  secure  money  loaned;  amounts  due  them 
for  goods  and  various  manufactured  articles  sold  at  whole- 
sale or  retail ;  for  materials  furnished ;  for  work  and  labor ; 
for  professional  services  ;  amounts  due  upon  public  improve- 
ments; on  account  of  lands  sold,  and  all  other  credits  of 
every  description,  due  from  any  person,  company  or  corpora- 
tion, in  the  shape  of  labor,  pro]»erty  or  money,  except 
amounts  due  on  loans  on  time  or  on  call.  And  this  is  so  whether 
the  notes,  mortgages,  judgments  and  the  other  items  of  in- 
debtedness draw  interest  or  not.  Judgments  draw  interest 
under  the  provisions  of  our  law.  As  a  usual  thing,  notes 
and  mortgages  draw  interest,  and  so,  as  a  general  thing,  other 
accounts  for  goods,  raw  material  and  manufactured  articles 
sold,  draw  interest  after  the  expiration  of  stated  periods  of 
credit.  The  fact  then  that  the  credits  may  draw  interest  makes 
no  difference  under  the  schedule  and  section  6332,  supra. 

Section  6333,  at  first  blush,  seems  to  be  in  conflict  with 
the  above  sections  as  we  construe  them.  That  section  is  by 
way  of  a  limitation  upon  deductions  to  be  made  by  the  tax- 
payer. It  provides  that  '^  No  person,  company,  or  corpora- 
tion shall  be  entitled  to  any  deduction  from  the  amount  of 
any  bonds,  stocks,  money  loaned,  or  money  at  interest,''  etc. 
If  '*  money  at  interest,"  as  used  in  the  section,  means  any- 
thing different  from  "  money  loaned,''  if,  in  other  words,  it 
means  that  because  accounts,  notes,  judgments,  etc.,  may 
draw  interest,  they  are  "  money  at  interest,"  then  clearly  the 
section,  that  far,  is  in  conflict  with  the  schedule  and  section 
6332,  supra. 

It  is  a  settled  rule  that  in  the  construction  of  a  statute,  all 
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of  its  various  sections  and  provisions  must  be  construed  to- 
getber,  so  as  to  ascertain  the  intention  of  the  law-makers, 
and  make  the  statute  in  all  its  parts  consistent  as  a  whole. 
Thus  construing  the  statute,  we  have  no  doubt  that  ^^  money 
at  interest "  was  used  as  the  equivalent  of  "  money  loaned." 
In  ordinary  parlance,  "money  at  interest"  has  reference 
more  to  money  loaned,  than  to  interest  bearing  notes  and  ac- 
counts received  for  property  sold. 

Section  6273,  in  giving  a  definition  of  the  terms  "  personal 
estate  "  and  *'  personal  property,"  as  used  in  the  act,  provides 
that  they  shall  include,  amongst  other  things,  all  rights, 
credits,  choses  in  action,  all  bonds  and  stocks,  all  money  at 
interest,  and  all  other  credits  and  investments.  Here,  evi- 
dently, the  term  "money  at  interest"  does  not  mean  ac- 
counts and  choses  in  action  drawing  interest,  but  money 
loaned.  In  section  6286,  the  term  "  money  loaned  "  is  used, 
and  not  the  term  "money  at  interest."  Thus  the  terms 
"  money  loaned  "  and  "  monej^  at  interest "  seem  to  be  used 
in  the  act  as  convertible  terms.  If,  however,  there  were  an 
irreconcilable  conflict  between  section  6332  and  6336,  which 
provides  the  schedule,  the  latter  must  govern. 

The  schedule  is  the  summing  up  and  putting  in  shape  for 
practical  use  what  is  provided  in  the  preceding  sections.  The 
schedule  has  heretofore  been  regarded  as  controlling.  It  wa^^ 
so  regarded  under  the  tax  law  of  1852,  as  amended  in  1869. 
Clark  V.  Cartery  40  Ind.  190.  It  was  so  under  the  tax  law 
of  1872.  Matter  v.  Campbell,  71  Ind.  612.  It  may  be  ob- 
served in  passing  that  the  act  of  1872  is  materially  different 
from  the  act  of  1881.  And  so  the  Supreme  Court  of  the 
United  States,  in  construing  the  tax  law  of  1872,  placed  its 
decision  upon  the  schedule.  Evanaville  Bank  v.  BriUon,  105 
U.  S.  322. 

Upon  an  examination  of  the  whole  statute,  we  are  clearly 
of  the  opinion  that  the  individual  taxpayer  may  deduct  bis 
bona  fide  debts,  of  the  class  designated  in  the  act,  from  ali 
his  moneyed  capital  and  credits,  except  from  the  classes  speo- 
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ified  in  the  first  five  items  of  the  schedule  as  above  set  out, 
viz.,  money  on  hand  or  on  deposit,  money  loaned,  bonds,  and 
shares  of  stock  in  corporations. 

The  National  Bank  Act  provides  that  the  shares  of  stock 
in  national  banks  may  be  subjected  to  taxation  under  the 
laws  of  the  State,  with  other  personal  property,  "  subject  only 
to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  a^ssed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  such  State,  and  that  the 
shares  of  any  national  banking  association  owned  by  non- 
Tesidents  of  any  State  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere."  Section  5219, 
United  States  Revised  Statutes. 

The  limitations  upon  the  taxation  of  shares  of  national 
baink  stock  imposed  by  the  above  section  are  imposed  in  al- 
most the  same  language  by  our  statute.  R.  S.  1881,  sections 
6306,  6307. 

It  has  been  many  times  held  bv  the  Supreme  Court  of  the 
United  States,  that  the  authority  of  the  States  to  tax  the 
shares  of  national  bank  stock  is  derived  wholly  from  the 
above  act  of  Congress,  and  that  without  the  consent  of  Con- 
gress these  bank  stock  shares  could  not  be  taxed  by  State 
authorities  at  all.  McCuUoch  v.  Maryland,  4  Wheat.  316 ; 
Osbom  V.  Bank  of  U.  &,  9  Wheat.  738;  Weston^  v.  City 
Ckmncil  of  Charleston,  2  Pet.  449  ;  People  v.  Weava^  100  U. 
S.  539. 

The  authority  and  privilege,  of  course,  must  be  exercised 
under  the  limitations  and  restrictions  imposed.  The  con- 
trolling questions  then  are,  what  are  the  limitations  and  re- 
strictions imposed  ?  What  is  the  "  moneyed  capital,"  as  used 
in  the  act  ? 

Were  we  at  liberty  to  place  our  own  construction  upon  tho 
act,  we  should  be  very  strongly  inclined  to  hold  that "  moneyed 
capital,"  as  therein  used,  has  reference  to  capital  invested,  as 
an  investment  for  profit,  whether  in  bonds,  stocks,  money 
loaned,  or  otherwise,  and  not  to  debts  due  to  the  taxpayer. 
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growing  out  of  the  ordinary  affairs  of  business  life.  Such, 
substantially 9  is  the  dissenting  opinion  of  Chief  Justice  Wait, 
concurred  in  by  Justice  Gray,  in  the  case  of  Evansmtk 
Bank  v.  Briiton,  supra.  The  court  in  that  ease,  however, 
adopted  a  different  construction,  and  it  is  the  duty  of  this 
<iourt,  as  it  is  the  duty  of  all  State  courts,  to  follow  the  con- 
struction placed  upon  the  act  by  that  court. 

The  above  case  arose  under  our  al^^essment  law  of  1872, 
and  the  questions  were,  what  is  meant  by  "  moneyed  capital/* 
as  used  in  the  above  act  of  Congress,  and  whether  the  owner 
of  national  bank  stock  having  the  designated  bona  fide  debts^ 
might  deduct  them  from  the  assessed  value  of  the  shares  of 
stock  ?  It  was  held  that  he  could,  and  that  "  moneyed  cap- 
ital "  includes  not  only  bonds,  stocks,  and  money  loaned,  but 
all  credits  and  demands  of  every  character  in  favor  of  the 
taxpayer. 

Mr.  Justice  Miller,  speaking  for  the  court  in  stating  and 
deciding  the  case,  said : 

^^  The  objection  made  to  the  Indiana  statute  is  the  same  as 
that  made  against  the  New  York  statute ;  namely,  that  it  per- 
mits the  taxpayer  to  deduct  from  the  sum  of  his  credits, 
money  at  interest,  or  other  demands,  the  amount  of  his  bona 
fide  indebtedness,  leaving  the  remainder  as  the  sum  to  be 
taxed,  while  it  denies  the  same  right  of  deduction  from  the 
cash  value  of  bank  shares. 

"A  distinction  is  attempted  to  be  drawn  between  the  In- 
diana statute  and  the  New  York  statute,  because  the  former 
permitted  the  deduction  of  the  taxpayer's  indebtedn^s  to  be 
made  from  the  valuation  of  his  personal  property,  while  in 
Indiana  he  can  only  deduct  it  from  his  credits.  And  un- 
<loubtedly  there  is  such  a  difference  in  the  laws  of  the  two 
States.  But  if  one  of  them  is  more  directly  in  conflict  with 
the  act  of  Congress  than  the  other,  it  is  the  Indiana  statute. 
In  its  schedule  the  subject  of  taxation  from  which  the  tax- 
payer may  deduct  his  bona  fide  indebtedness  is  placed  under 
two  heads,  as  follows : 
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"  '  1.  Credits  or  money  at  interest,  either  within  or  with- 
out the  State,  at  par  value. 

"  ^  2.  All  other  demands  against  persons  or  bodies  cor- 
porate, either  within  or  without  this  State. 

"  *  Total  amount  of  all  credits.' 

**  The  act  of  Congress  does  not  make  the  tax  on  personal 
property  the  measure  of  the  tax  on  bank  shares  in  the  State, 
but  the  tax  on  moneyed  capital  in  the  hands  of  individual 
citizens.  Credits,  money  loaned  at  interest,  and  demands 
against  persons  or  corporations  are  more  purely  representa- 
tive of  moneyed  capital  than  personal  property,  so  far  as  they 
can  be  said  to  differ. 

"  Undoubtedly  there  may  be  much  personal  property  ex- 
empt from  taxation  without  giving  bank  shares  a  right  to 
similar  exemption,  because  personal  property  is  not  neces- 
sarily moneyed  capital.  But  the  rights,  credits,  demands, 
and  money  at  interest  mentioned  in  the  Indiana  statute,  from 
M'hich  bona  fide  debts  may  be  deducted,  all  mean  moneyed 
capital  invested  iu  that  way. 

"It  is  unnecessary  to  repeat  the  argument  in  Peoph  v. 
Weaver  (100  U.  S.  539)  on  this  point.  We  are  of  opinion 
that  the  taxation  of  bank  shares  by  the  Indiana  statute,  with- 
out permitting  the  shareholders  to  deduct  from  their  assessed 
value  the  amount  of  his  bona  fide  indebtedness,  as  in  the  case 
of  other  investments  of  moneyed  capital,  is  a  discrimination 
forbidden  by  the  act  of  Congress.'^ 

In  the  late  case  of  Boyer  v.  Boyer,  113  U.  S.  689  (20 
C.  L.  J.  309),  Mr.  Justice  Harlan  reviewed  the  cases,  and 
from  them  deduced  certain  rules  for  the  construction  of  the 
above  section  of  the  national  bank  act,  the  second  of  which 
is  as  follows : 

"That  a  State  law  which  permits  individual  citizens  to 
deduct  their  just  debts  from  the  valuation  of  their  personal 
property  of  every  kind,  other  than  national  bank  shares,  or 
which  permits  the  taxpayer  to  deduct  from  the  sum  of  his 
credits,  money  at  interest  or  other  demands  to  the  extent  of 


216  SUPllEME  COURT  OF  INDIANA, 


Wassun,  Treasurer,  v.  The  Fir»t  National  Bank  of  IndlauapolU. 


his  bona  fide  indebtedness,  leaving  the  remainder  to  be  taxed, 
while  it  denies  the  same  right  of  deduction  from  the  cash 
value  of  bank  shares,  operates  to  tax  the  latter  at  a  great(*r 
rate  than  other  moneyed  capital." 

There  can  be  no  doubt,  that,  under  these  decisions,  all 
credits  of  whatever  nature,  which  include  the  credits  fronn 
which  the  taxpayer  may  deduct  his  bona  fide  debts,  as  here 
decided,  whether  interest  bearing  or  not,  are  moneyed  capital 
in  the  sense  in  which  that  term  is  used  in  the  act.  And  un- 
der these  decisions  also,  statutes  which  allow  the  taxpayer  to 
deduct  his  debts  from  such  moneyed  capital,  and  deny  this 
right  to  the  holders  of  shares  of  national  bank  stock,  must 
yield  to  the  paramount  act  of  Congress  which  inhibits  such 
discrimination. 

But  what  shall  be  said,  when  the  taxpayer  is  allowed  to  de- 
duct his  debts  from  but  a  part  of  his  moneyed  capital,  as  here 
held,  from  his  money  capital,  other  than  bonds,  money  loaned^ 
and  shares  of  stock?  The  act  of  Congress,  as  it  has  been 
held,  does  not  require  absolute  equality,  as  that  is  difficult, 
if  not  impossible,  of  attainment.  The  cases  hold,  however, 
that  the  intention  of  Congress  in  the  enactment  of  the  stat- 
ute was  not  to  permit  any  substantial  discrimination  in  favor 
of  moneyed  capital  in  the  hands  of  the  taxpayer,  as  against 
capital  invested  in  shares  of  national  bank  stock.  Boyer  v. 
BoyeVy  supra. 

In  that  case,  at  page  693,  in  speaking  of  the  case  of  Hep- 
burn V.  School  Directors,  23  Wall.  480,  Harlan,  J.,  said :: 
"  That  case  is  authority  for  the  proposition  that  a  partial  ex- 
emption by  a  State,  for  local  purposes,  of  moneyed  capital  in 
the  hands  of  individual  citizens  does  not,  of  itself  and  with- 
out reference  to  the  aggregate  amount  of  moneyed  capital 
not  so  exempted,  establish  the  right  to  a  similar  exemption 
in  favor  of  national  bank  shares  held  by  persons  within  thct 
same  jurisdiction.  But  it  is  by  no  means  an  authority  for 
the  broad  proposition  that  national  bank  shares  may  be  sub- 
jected to  local  taxation  where  a  very  material  part,  relatively^ 
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of  Other  moneyed  capital  in  the  hands  of  individual  citizens, 
within  the  same  jurisdiction  or  taxing  district^  is  exempted 
from  such  taxation/'  Again,  at  page  695,  in  speaking  of  the 
cases  generally,  it  was  said  :  ^^  These  decisions  show  that,  in 
whatever  form  the  question  has  arisen,  this  court  has  steadily 
kept  in  view  the  intention  of  Congress  not  to  permit  any  sub- 
stantial discrimination  in  favor  of  moneyed  capital  in  the 
hands  of  individual  citizens,  as  against  capital  invested  in  the 
8hares  of  national  banks."  And  still  further,  at  page  701 : 
'^  But  as  substantial  equality  is  attainable,  and  is  required  by 
the  supreme  law  of  the  land,  in  respect  of  State  taxation  of 
national  bank  shares,  when  the  inequality  is  so  palpable  as 
to  show  that  the  discrimination  against  capital  invested  in 
such  shares  is  serious,  the  courts  have  no  discretion  but  to 
interfere." 

In  that  cas€  the  Statue  of  Pennsylvania  had  exempted  from, 
local  taxation,  for  county  purposes,  mortgages,  judgments, 
etc.,  and  imposed  such  local  taxes  upon  the  shares  of  national 
bank  stock.  It  was  held  that  the  result  was  a  material  in- 
equality, and  that  the  bank  stock  could  not  be  taxed  for 
such  local  purposes.  See,  also.  First  NatH  Bank  v.  Treasurer 
of  Lucas  Co.,  25  Fed.  R.  749  (U.  S.  Cir.  Ct.  N.  D.  Ohio)  ; 
Ruggles  v.  City  of  Fond  du  Lac,  53  Wis.  436. 

The  California  statute,  as  in  force  in  1880,  provided  that 
"In  assessing  solvent  debts  not  secured  by  mortgage  or  trust 
deed,  a  reduction  therefrom  shall  be  made  of  debts  due  to 
bona  fide  residents  of  the  State,"  but  did  not  allow  a  like  re- 
duction from  the  assessed  value  of  national  bank  stock.  It 
will  be  observed  that  the  statute,  like  ours,  does  not  allow 
such  deduction  from  all  moneyed  capital. 

In  the  case  of  Miller  v.  Heilbron,  58  Cal.  133,  after  quoting 
from  the  opinion  in  the  case  of  People  v.  Weaver,  100  U.  S. 
543,  which  involved  a  statute  of  New  York  allowing  a  de- 
duction of  debts  from  the  value  of  all  personal  proi>erty,  ex- 
cept from  shares  of  National  or  State  banks,  it  was  said :  *^  So 
fiir  as  the  immediate  question  is  concerned,  tln^rc  is  but  one 
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difference  between  the  law  of  New  York  and  the  law  of 
this  State — a  difference  of  degree/'  It  was  held  that  so  fer 
as  the  State  statute  denied  the  deductions  to  the  holders  oi' 
national  bank  stocky  it  was  in  conflict  with  the  act  of  Con- 
^grese. 

The  holding  of  the  above  cases  is,  that  the  taxing  laws  of 
States  can  not  be  upheld^  as  against  the  act  of  Congress,  so 
far  as  they  may  discriminate  against  national  bank  stocky  by 
directly  exempting  a  portion  of  other  moneyed  capital  from 
taxation,  or  by  doing  the  same  thing  in  allowing  a  deduction 
of  debts  from  the  assessed  value  of  a  portion  of  other  mon- 
eyed capital,  and  denies  the  same  deduction  to  the  holders 
of  national  bank  stock,  when  such  discrimination  is  so  pal- 
pable as  to  show  that  it  is  material  and  serious,  and  that  wheu 
such  is  the  case,  the  holders  of  shares  of  national  bank  stock 
.will  be  allowed  to  deduct  their  debts,  the  dame' as  the  owners 
of  the  other  moneyed  capital.  Our  statute  makes  no  pro- 
vision for  deducting  debts  from  the  assessed  value  of  shares 
of  national  bank  stock,  but,  as  we  have  seen,  allows  such  de- 
duction from  a  portion  of  other  moneyed  capital,  and  thus 
discriminates  against  national  bank  stock.  Is  that  discrimi- 
nation so  material  and  serious  that  the  owners  of  such  shares 
of  stock  are  entitled  to  deduct  their  debts,  notwithstanding 
the  statute  ?  That  depends  upon  the  amount  of  the  moneyed 
capital  from  which  the  debts  of  the  taxpayer  may  be  deducted, 
as  compared  with  the  whole  of  the  moneyed  capital  of  the 
State.  This  case  comes  here  upon  a  demurrer  to  appellee's 
complaint  for  an  injunction.  Unless  the  court  may  take  ju- 
dicial notice  of  the  fact  that  the  moneyed  capital  from  which 
the  taxpayer  may  deduct  his  debts  as  here  decided,  is  a  ma- 
terial portion  of  the  whole  moneyed  capital  of  the  State,  the 
complaint  is  fatally  defective,  because  it  contains  no  aver- 
ment as  to  that  fact. 

Our,  statute  provides  that  matters  of  which  judicial  notice 
i^5  taken  need  not  be  stated  in  a  pleading.  R.  S.  1881,  sec- 
tion 374.     May  the  court  take  judicial  notice  of  that  fiict? 
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As  we  have  seen^  for  the  purposes  of  taxation  in  the  hands 
of  the  taxpayers,  the  whole  of  the  moneyed  capital  of  the 
State,  as  specified  in  the  schedule  provided  by  the  tax  law, 
consists  of  money  on  hand  or  on  deposit  within  or  without 
the  State,  money  loaned,  bonds  issued  by  bodies  corporate, 
bonds  issued  by  public  corporations,  and  shares  of  stock  in 
corporations,  which  includes  shares  of  bank  stock.  For  con- 
venience, these  several  items  may  be  regarded  as  constituting 
the  first  division  of  the  moneyed  capital  of  the  State.  From 
the  assessed  value  of  none  of  them  can  the  debts  of  the  tax- 
jMiyer  be  deducted. 

Another  division  includes  all  other  moneyed  capital  of  the 
State,  the  items  of  which  consist,  as  we  have  also  seen,  of 
notes,  mortgages  and  judgments,  except  for  money  loaned, 
amounts  due  for  goods,  wares  and  merchandise  of  all  kinds, 
raw  material,  farming  implements,  machinery  and  manufact- 
ured articles  of  all  kinds,  sold  at  wholesale  or  retail,  amounts 
due  for  labor  and  professional  services,  amounts  due  upon 
public  improvements,  on  account  of  sales  of  real  estate,  live- 
stock, and  farm  products,  and  all  other  credits  of  every  de- 
scription due  from  any  person,  company  or  corporation, 
whether  drawing  interest  or  not,  except  as  included  in  the 
first  division  above.  These  several  items,  from  the  assessed 
value  of  which  debts  may  be  deducted,  may  be  regarded 
as  constituting  the  second  division  of  the  moneyed  capital 
of  the  State. 

That  the  second  division  constitutes  a  very  large  and  ma- 
terial part  of  the  credits  in  the  business  of  the  State,  and 
thus  a  very  large  and  material  part  of  the  whole  moneyed 
capital  of  the  State,  is  a  matter  of  such  common  knowledge 
as  to  be  known  to  the  courts.  There  are  many  things  of 
which  the  courts  must  take  judicial  notice.  For  example, 
they  take  judicial  notice  of  the  seasons  and  the  general  course 
of  agriculture.  Ahel  v.  Alexander,  45  Ind.  523  (15  Am.  R. 
270) ;  Tomlinaon  v.  Greenfield,  31  Ark.  557.  That  whiskey, 
beer  and  gin  are  intoxicating.     Myers  v.  Stale,  93  Ind.  251 ; 
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Eagan  v.  8ta(e,  53  Ind.  162.  That  ale  is  malt  liquor. 
Wiles  V.  State,  33  Ind.  206.  Of  the  time  it  takes  to  go  from 
one  city  to  another.  FitzpcUrick  v.  Papa,  89  Ind.  17;  see, 
also,  Pearce  v.  Langftty  101  Pa.  St.  507  (47  Am.  R.  737).  Of 
the  geography  of  the  country,  and  that  a  point  on  a  railroad, 
one  mile  from  Roscdale,  is  in  Park  county.  Terre  Haute, 
etc,  R.  R.  Co.  V.  Pierce,  95  Ind.  496.  Of  the  population  of 
towns  and  cities.  Kalbrier  v.  Leonard,  34  Ind.  497.  Of 
the  meaning  of  C.  O.  D.  United  States  Ex.  Co.  v.  Keefer,  59 
Ind.  263.  Of  the  meaning  of  S.  E.  \  of  N.  W.  i,  sec.  18, 
T.  21  N.,  R.  7  E.,  40  acres.  Jordan  Ditching,  etc.,  Ass^n  v. 
Wagoner,  33  Ind.  50.  Frazer  v.  State,  etc.,  106  Ind.  471. 
That  the  use  of  a  farm  in  summer  is  worth  more  than  in 
winter.  Ross  v.  Boswell,  60  Ind.  235.  Of  the  duties  and 
jK)wers  of  cashiers  of  banks.  Farmers,  etc.,  Bankx.  Troy  City 
Bank,  1  Doug.  (Mich.)  457;  LaRose  v .  *  Logansport  Nafl 
Bank,  102  Ind.  332;  Sturges  v.  BanJc  of  Circleville,  11  Ohio 
St.  153.  Of  the  facilities  of  travel  between  different  points. 
Hipes  V.  Cochran,  13  Ind.  175;  Manning  v.  Gasharie,  27 
Ind.  399.  "Of  the  fact  that  there  iare  classes  of  not^s  and 
bills,  other  than  bank  bills,  in  circulation  in  this  State  as 
money.  Hart  v.  State,  55  Ind.  599.  Of  the  general  pecuniar}' 
condition  of  the  country,  as  a  part  of  the  history  of  the 
times.  Ashley  v.  Martin,  50  Ala.  537.  Of  the  division  of 
the  Methodist  Church  into  the  Methodist  Church  North, 
and  the  Methodist  Church  South.  Humphrey  v.  Bumside^ 
4  Bush  (Ky.)  215  (225).  That  icecream  freezers  had  been 
in  use  before  the  invention  for  freezing  dead  bodies  or  fish. 
Broim  V.  Piper,  91  U.  S.  37,  42.  Terhune  v.  Phillips,  99  U. 
S.  592 ;  King  v.  Gallun,  109  U.  S.  99. 

The  courts  of  the  State  are  bound  to  take  notice,  from 
its  general  history,  that  "during  and  since  the  war  of  the  Re- 
bellion, the  adjutant  general  of  this  State  has  made  records 
of  the  muster  rolls  of  the  different  regiments  of  volunteers 
furnished  bv  this  Stiite,  in  the  militarv  service  of  the  United 
States."     Board,  etc..  v.  May,  (57  Ind.  562.     Upon  the  gen- 
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«ral  subject  of  judicial  knowledge,  see  Buskirk  Pr.,  p.  15, 
^  seq.f  and  cases  there  cited. 

Mr.  Greenleaf  says :  "  In  fine,  courts  will  generally  take 
notice  of  whatever  ought  to  be  generally  known  within  the 
limits  of  their  jurisdiction/'  1  Greenl.  Ev.,  section  6,  p. 
12, 13;  Brown  v.  Piper ^  9wpra. 

In  speaking  of  what  courts  will  take  judicial  notice,  it  was 
said  in  the  case  of  Ho  Ah  Kow  v.  Nunan,  5  Sawyer  (U.  S. 
Cir.  Ct.  Dis.  CaL),  552  (560) :  "  Besides,  we  can  not  shut  our 
-eyes  to  matters  of  public  notoriety  and  general  cognizance. 
When  we  take  our  seats  on  the  bench  we  are  not  struck  with 
blindness,  and  forbidden  to  know  as^  judges  what  we  see 
as  men.'* 

To  hold  in  the  case  before  us,  that  it  was  necessary  to  aver 
and  prove  that  the  above  second  division  of  the  moneyed 
^»ipital  constitutes  a  large  and  material  part  of  the  whole 
moneyed  capital  of  the  State,  would  be  to  hold  that  the  courts 
-can  not  know  judicially  what  must  be  known  to  the  mass  of 
the  people,  and  what  any  intelligent  person  would  be  re- 
luctant, if  not  ashamed,  to  confess  he  docs  not  know. 

To  say  that  from  this  division  of  the  moneyed  capital,  the 
taxpayer  may  deduct  his  debts,  and  that  the  holders  of  shares 
•of  national  bank  stock,  having  no  other  credits  from  which 
to  deduct  their  debts,  may  not  deduct  them  from  the  assessed 
value  of  such  shares  of  stock,  would  be  to  establish  such  an 
inequality  and  discrimination  against  capital  invested  in  such 
shares  of  stock,  as  the  act  of  Congress,  with  the  interpreta- 
tions given  it  by  the  Supreme  Court  of  the  United  States, 
will  not  tolerate. 

The  statutory  privilege  to  taxpayers,  of  deducting  their 
•debts  from  the  above  second  division  of  moneyed  capital,  is 
practically  to  relieve  the  most,  if  not  the  whole,  of  that  cap- 
ital from  taxation,  and  leave  the  burdens  to  rest  upon  other 
property,  including  other  moneyed  capital.  A  taxpayer  hav- 
ing that  kind  of  moneyed  capital  may  have  a  deduction  of 
his  debts  from  the  assessed  value  thereof;  while  another,  not 
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having  such  capital,  but  having  money  on  hand  or  on  deposit^ 
money  loaned^  and  bonds  and  stocks  (other  than  shares  of 
national  bank  stock)  may  not  have  such  a  deduction.  If 
there  is  any  inequality  or  wrong  in  that,  as  between  citizen 
taxpayers,  it  is  a  matter  wholly  for  the  Legislature. 

The  holders  of  shares  of  national  bank  stock  are  upon  an 
equality  with  taxpayers  having  money  capital  of  the  second 
division  above,  and  if,  as  between  such  holders  and  taxpayers 
owning  moneyed  capital  of  the  first,  and  not  of  the  second 
division  above,  there  is  an  inequality,  it  is  a  matter  for  the 
Legislature  and  for  Congress. 

The  Legislature  may  so  shape  the  State  laws  as  to  result  in 
this  inequality.  Against  such  legislation,  there  is  no  inhibi- 
tion in  the  national  bank  act.  Possibly,  the  Legislature 
might  avoid  this  inequality,  if  it  be  such,  by  providing  that 
taxpayers,  liot  having  shares  of  national  bank  stock,  may 
deduct  their  debts  from  all  or  a  certain  proportion  of  their 
moneyed  capital,  and  giving  the  same  right  to  holders  of 
shares  of  national  bank  stock  to  deduct  their  debts  from  a 
like  proportion  of  their  moneyed  capital.  Possibly,  Con- 
gress might  amend  the  national  bank  act  to  advantage. 
Doubtless,  many  holders  of  shares  of  national  bank  stock 
may  have  moneyed  capital  of  the  second  division  alone,  and,, 
if  so,  they  may  deduct  their  debts  from  its  assessed  value,  and 
thus  the  privilege  of  deducting  their  debts  from  the  shares  of 
stock  in  such  cases,  can  injure  no  one,  as  the  debts  can  be 
deducted  but  once.  That  shares  of  national  bank  stock  are 
taxed  by  State  authority  at  all,  is  a  matter  of  grace  or  license, 
and  not  of  right.  So  the  Supreme  Court  of  the  United 
States  holds.  The  States,  therefore,  must  tax  shares  of  stock 
in  accordance  with  that  license. 

After  a  thorough  re-examination  of  the  question  involved, 
we  are  constrained  to  hold  that  under  the  averments  of  the 
complaint,  the  stockholders  therein  named  are  entitled  to  de- 
duct their  just  debts  from  the  assessed  value  of  their  shares 
of  national  bank  stock. 
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It  has  been  suggested,  in  argument,  that  we  ought,  if  pos- 
sible^ to  rule  otherwise,  in  order  that  the  ease  might  go  upon 
appeal  to  the  Supreme  Court  of  the  United  States  for  a  de- 
cision by  that  tribunal.  We  should  be  glad  to  have  the  case 
thus  appealed,  but  we  could  not  make  a  different  ruling  with- 
out disregarding  our  deliberate  judgment,  and  placing  this^ 
court,  as  we  think,  in  an  attitude  of  insubordination  and  hos- 
tility to  the  Supreme  Court  of  the  United  States.  It  is  the 
province  of  that  court  to  interpret  the  acts  of  Congress,  and 
the  duty  of  the  State  courts  to  adopt  and  follow  such  in- 
terpretation. 

The  court  below,  at  special  term,  sustained  a  demurrer  to^ 
the  complaint.     That  ruling  was  reversed  at  general  term. 

The  judgment  at  general  term  is  affirmed,  at  appellant's  cost.. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Jane  25, 1886. 
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P&ACTICE. — Objection  to  Evidence  Must  be  Specific. — Supreme  Court, — A  gen- 
eral objection  that  evidence  is  incompetent  and  immaterial,  is  not  suffi- 
cient to  present  any  question  on  appeal. 

New  Trial. — Newly  Discovered  Evidence. — Lost  DocumenL — Pi'oof  of  Contents 
by  I\irol. — A  new  trial  will  not  be  granted  a  party  on  the  ground  of 
newly  discovered  evidence,  consisting  of  a  lost  document  which  he 
knew  at  the  time  of  the  trial  to  be  in  existence,  and  the  contents  of 
which,  upon  proof  of  loss,  he  could  have  proved  by  parol. 

From  the  Kosciusko  Circuit  Court. 
C  Ctemans,  for  appellant. 

Elliott,  J. — The  appellant  insists  that  the  trial  court 
erred  in  admitting  evidence  over  his  objections,  but  we  think 
that  the  objections  made  to  that  court  were  not  sufficiently 
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specific.  It  is  well  settled  that  it  is  only  such  objections  as 
are  made  in  the  trial  court  that  can  be  successfully  urged  on 
appeal.  City  of  Delphi  v.  Lowery,  74  Ind.  520.  It  is  equally 
well  settled  that  the  general  objection  that  evidence  is  in- 
competent and  immaterial  is  insufficient  to  present  any  ques- 
tion on  appeal.  Shafer  v.  Fcrgusorij  103  Ind.  90,  and  cases 
cited;  Crnibbs  v.  Morris,  103  Ind.  166;  Stanley  v.  Suther- 
land, 54  Ind.  339. 

After  the  court  had  denied  the  appellant's  motion  for  a 
new  trial,  a  supplemental  motion  was  filed  by  him,  and  this 
motion  was  also  overruled.  In  this  there  was  no  error.  The 
supplemental  motion  asks  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  asserts  that  an  order  was 
given  by  the  appellee  to  the  appellant  for  four  thousand  feet 
of  lumber,  and  that  it  was  not  found  until  after  the  trial. 
The  affidavit,  however,  shows  that  the  appellant  knew  of  the 
existence  of  the  order,  and  knew  also  of  its  loss  prior  to  the 
trial,  but  made  no  effort  to  prove  its  contents  by  parol.  We 
do  not  think  a  party  has  a  right  to  thus  remain  silent  until 
after  the  trial,  and  then  for  the  first  time  ask  the  benefit  of ' 
a  document  known  to  him  to  be  in  existence,  and  of  the  con- 
tents of  which,  upon  proof  of  loss,  he  might  have  given  parol 
evidence. 

Judgment  affirmed. 

Piled  June  26, 1886. 
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Pleading. — Congtruction  of. — A  pleading  must  proceed  upon  some  Bingle, 
definite  theory,  which  must  be  determined  from  the  general  scope  and 
character  of  the  pleading. 
137   473  Pledge. — Coniraet.—CoUaltral  Security, —  Withdrawal  on  Eedwtion  ofDtAt— 

I — ~-=^  Trarufer  of  CoUaieraU, — Where  bonds  and  stocks  are  pledged  as  collateral* 
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irity,  under  a  contract  stipulating  that  in  the  event  of  the  reduction 
of  the  indebtedness,  the  pledgeor  should  be  entitled  to  select  and  with- 
draw from  the  securities  so  pledged  an  amount  equal  to  the  reduction, 
one  to  whom  the  pledgeor  has  sold  and  transferred  a  part  of  such  securi- 
ties can  maintain  his  right  to  them,  as  against  the  pledgee,  where  it  is 
shown  that  prior  to  such  transfer  the  pledgeor  had  paid,  or  caused  to  be 
paid,  on  such  indebtedness,  a  sum  in  excess  of  the  value  of  the  securi- 
ties so  transferred. 

t>AMJB. — ConndercUion. — In  such  case,  the  pledgor  can  sell  and  transfer, 
either  with  or  without  consideration,  the  securities  which  he  had  the 
right  under  the  contract  to  withdraw. 

8a  ME. —  WfuU  ufiil  Ooruiitute  Beduetians  of  Indebtedness. — In  such  case,  reduc- 
tions of  the  indebtedness,  effected  in  part  by  means  of  sales  of  property 
mortgaged  to  secure  the  indebtedness,  rents  of  real  estate  the  possession 
•of  which  had  been  voluntarily  delivered  to  the  pledgee,  sales  of  <prop- 
•erty  on  execution,  etc.,  are  reductions  within  the  meaning  of  the  con- 
tract 

From  the  Marion  Superior  Court. 

&  Claypooly  W.  A,  f^etcham  and  H.  J.  Milligan,  for  ap- 
pellant. 

F.  Winter y  for  appellees. 

MiTCHEi.L,,  J. — The  First  National  Bank  of  Indianapolis 
"brought  an  actipn  against  Deloss  and  Jerome  B.  Root^  com- 
posing the  firm  of  D.  Root  &  Co.  From  the  averments  in 
the  complaint  it  appears  that  Deloss  Root  and  D.  Root  & 
Co.,  being  largely  indebted  to  the  bank,  pledged,  as  collateral 
security,  certain  bonds  and  stocks,  taking  at  the  time  as  evi- 
<lence  of  the  terras  upon  which  the  pledge  was  made,  a  pa- 
per writing  signed  by  the  cashier  of.  the  bank,  of  the  tenor 
following : 

"  Received  of  D.  Root  &  Co.  the  following  named  stocks 
and  bonds,  which  we  are  to  hold  as  collateral  security  for 
any  indebtedness  which  said  D.  Root  &  Co.,  or  D.  Root,  may 
-owe  to  the  First  National  Bank.  Should  said  D.  Root,  or 
D.  Root  &  Co.,  reduce  their  indebtedness  to  said  bank,  they 
shall  be  entitled  to  select  from  the  securities  an  amount  equal 
to  the  reduction  so  made.  The  securities  so  left  shall  be 
Vol.  107.— 15 
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strictly  held  as  collateral,  and  shall  in  no  case  be  sold  until 
the  real  and  personal  property  of  said  D.  Root  and  D.  Root 
&  Co.,  shall  have  been  exhausted/* 

Following  the  above  is  a  schedule  of  the  stocks  and  bonds^ 
referred  to  in  the  writing,  with  a  statement  of  their  face 
value,  aggregating  $82,000.  Included  in  the  schedule  is  the 
following  item : 

^'  Certificate  No.  34,  belonging  to  D.  Root,  200  shares  of 
the  Franklin  Fire  Insurance  Co.,  paid  up  in  full,  $5,000." 

All  of  the  stocks  and  bonds,  except  the  certificate  above 
mentioned,  had  been  withdrawn  or  sold,  and  the  proceed? 
applied  on  the  indebtedness  to  secure  which  it  was  pledged. 
There  remained  due  of  this  debt  to  the  bank  $25,736.60, 
which  at  the  time  the  complaint  was  filed  was  in  judgment. 
The  complaint  charged  that  the  amount  of  property  with- 
drawn exceeded  the  amount  of  reduction  of  the  debt,  and 
that  the  Roots,  at  the  time  the  suit  .was  commenced,  were 
possessed  of  no  real  or  personal  property  which  was  subject 
to  execution.  The  relief  prayed  was,  that  the  lien  of  the 
bank  on  the  stock  remaining  in  its  possession  might  be  fore- 
closed,  that  a  sale  might  be  ordered,  and  the  proceeds  applied 
on  the  judgment  against  Root  &  Co. 

Kate  H.  Root  filed  an  intervening  petition,  upon  which 
she  was  admitted  as  a  party  defendant.  By  a  cross  complaint^ 
in  which  the  bank,  Deloss  and  Jerome  B.  Root  were  named 
as  defendants,  she  exhibited,  in  substance,  the  following  facts: 
That  the  individual  liability  of  Doloss  Root  to  the  bank 
grew  out  of  the  endorsement  of  a  note  by  him  for  certain 
parties,  and  amounted  at  the  time  the  pledge  was  made  tc 
$7,000.  It  was  averred  that  substantially  all  of  the  property 
which  had  been  pledged  was  the  individual  property  of  De- 
loss  Root,  and  that  all  the  proceeds  of  that  which  had  been 
sold  or  withdrawn  had  been  applied  exclusively  in  reduction 
of  the  debt  of  D.  Root  &  Co.  Deloss  Root,  since  the  pledg- 
ing, had  paid  out  of  his  individual  funds  and  property,  and 
had  procured  to  be  paid,  on  account,  and  in  reduction  of  the 
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indebtedness,  the  sura  of*$7,500,  that  being  more  than  the 
fiill  amount  of  all  his  individual  liability  to  the  bank.  The 
claim  was,  that  he  thereby  bceame  entitled  to  withdraw  the 
stock  of  the  Franklin  Insurance  Company  theretofore  pledged 
by  him,  and  that  after  his  right  to  withdraw  had  accrued,  he 
sold,  assigned  and  transferred  the  stock  in  question  to  the 
cross  complainant,  Kate  H.  Root.  In  her  cross  complaint 
she  alleges  a  previous  demand  for  the  stock,  and  prays  that 
it  be  adjudged  her  property,  and  that  the  bank  may  be  re- 
quired to  transfer  it,  and  account  to  her  for  thje  dividends 
received  since  demand  made  by  her. 

The  joint  answers  of  Deloss,  Jerome  B.  and  Kate  H.  Root^ 
need  not  be  noticed. 

The  second  paragraph  presented  a  state  of  facts  not  materi- 
ally different  from  those  contained  in  the  cross  complaint. 

Separate  demurrers  were  overruled  to  the  special  answer 
and  to  the  cross  complaint. 

The  plaintiff's  special  answer  to  the  cross  complaint  was, 
in  substance,  that  Kate  H.  was  the  wife  of  Deloss  Root,  and 
knew  that  the  latter  was  indebted  to  the  bank  in  the  sum  of 
?30,000  at  the  time  she  received  the  pretended  transfer  of 
the  stock  from  her  husband;  that  the  transfer  was  without 
consideration,  and  was  made  for  the  purpose  of  defrauding 
the  creditors  of  Deloss  Root. 

A  demurrer  was  sustained  to  this  answer.  The  cause, 
having  been  put  at  issue,  was  tried  by  the  court.  A  special 
finding  of  facts  having  been  duly  made,  conclusions  of  law 
were  stated  thereon  favorable  to  the  cross  complainant. 

On  behalf  of  the  appellant,  it  is  contended  that  the  an- 
swer, in  which  Mrs.  Root  joined,  as  well  as  her  cross  com- 
plaint— in  which  substantially  the  same  facts  are  alleged — 
were  bad,  and  that  in  overruling  demurrers  to  them,  the 
court  erred.  The  argument  is,  that  the  bank  having  recov- 
ered a  judgment  against  D.  Root  &  Co.,  which  remained  un- 
satisfied, it  had  the  right,  without  regard  to  and  independent 
of  the  contract  undey  which  the  stock  was  delivered  in  pledge. 
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to  maintain  a  bill  in  equity  for  th^  purpose  of  subjecting  it 
to  sale.  This  position  assumed^  it  is  thence  insisted  that^  be- 
cause it  does  not  appear  that  Mrs.  Root  paid  a  valuable  con- 
sideration for  the  transfer  of  the  stock  in  controversy,  and 
because  she  did  not,  as  it  is  argued,  acquire  an  equity  therein 
superior  to  that  of  the  bank,  her  cross  complaint  failed  to 
state  facts  which  entitled  her  to  any  relief.  It  is  contended 
further,  that  under  the  contract,  set  out  in  the  complaint  and 
referred  to  above,  the  plaintiff's  right  to  the  stock  is  complete, 
notwithstanding  the  facts  averred  in  the  cross  complaint. 

The  general  scope  of  the  complaint  plainly  shows  that  the 
purpose  of  the  proceeding  was  to  enforce  a  lien  created  by 
the  contract  under  which  the  stock  was  pledged.  The  frame 
of  the  complaint  clearly  indicates  that  it  was  not  the  inten- 
tion to  state  a  cause  of  action  outside  of  the  contract  of 
pledging.  All  the  pleadings  and  the  issues  in  the  case  had 
reference  to  the  rights  of  the  parties  as  they  might  ultimately 
be  determined  under  this  contract.  This  court  has  often 
decided  that  every  pleading  must  proceed  upon  some  single, 
definite  theory,  which  must  be  determined  by  its  general 
scope  and  character.  To  this  theory,  so  determined,  the 
party  must  be  held  through  all  the  stages  of  the  case,  and 
upon  it  he  must  stand  or  fall.  The  reasons  for  the  rule  have 
been  so  well  stated  that  to  repeat  them  would  add  nothing  to 
its  force.  Western  Union  TeL  Co.  v.  Reed,  96  Ind.  195,  and 
cases  cited ;  Mescall  v.  Tally,  91  Ind.  96,  and  cases  cited. 

Moreover,  if  the  purpose  of  the  proceeding  instituted  by 
the  bank  was  nothing  more  than  to  subject  the  stock  in  con- 
troversy to  sale,  so  that  the  proceeds  might  be  applied  upon 
the  judgment,  without  regard  to  the  contract,  resort  to  a 
eourt  of  equity  was  altogether  unnecessary.  If  the  pro- 
ceeding was  not  to  enforce  the  rights  of  the  bank  under  the 
contract,  then  the  complaint  was  bad,  because  the  bank  had  an 
adequate  remedy  at  law  without  invoking  the  aid  of  a  court  of 
equity.  Having  recovered  a  judgment  against  D.  Root  & 
Co.^  it  was  only  necessary  that  an  ordinary  execution  shonld 
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have  been  sued  out  in  order  that  stock  belonging  to  Deloss 
Root,  one  of  the  firm,  might  have  been  subjected  to  sale. 

The  statute  makes  specific  provision  for  the  sale  on  execu- 
tion of  stock  in  an  incorporated  company.  Section  723,  R. 
S.  1881.  Outside  of  the  contract,  which  is  set  up  in  the 
bill,  nothing  appeared  making  a  resort  to  a  court  of  equity 
either  proper  or  necessary.  Nothing  appeared  in  the  record 
anywhere  which  adapts  the  case  to  a  proceeding  to  set  aside 
property  fraudulently  conveyed — if  a  proceeding  of  that 
character  is  applicable  to  sales  of  personal  property — or  to 
reach  property  by  proceedings  supplementary  to  execution. 
It  nowhere  appeared  but  that  Deloss  Root  had,  at  the  time 
of  the  sale  and  transfer  of  the  stock  to  his  wife,  abundant 
other  property  subject  to  execution  to  satisfy  the  plaintiff's 
judgment,  or  that  the  plaintiflF  had  any  specific  lien  upon  the 
stock  other  than  that  created  by  the  contract  set  out.  Green 
V.  Kimbky  6  Blackf.  552 ;  Smith  v.  Railroad  Co.,  99  U.  S. 
398.  The  rights  of  the  parties  must,  therefore,  be  determined 
upon  the  basis  that  the  contract  referred  to  defines  the  ap- 
pellant's claim  upon  the  stock,  and  that  the  right  thus  se- 
cured was  the  only  subject  of  controversy. 

The  contract  stipulated  that  in  the  event  of  a  reduction  by 
Deloss  Root,  or  D.  Root  &  Co.,  of  their  indebtedness,  they 
should  be  entitled  to  select  from  the  securities  pledged  an 
amount  equal  to  the  reduction.  Both  the  answer  and  cross 
complaint  averred  that  Deloss  Root  pard,  or  caused  to  be 
paid,  in  money  and  property,  a  sum  in  excess  of  the  total 
amount  of  his  indebtedness,  and  in  excess  of  the  value  of 
the  stock.  This  being  admitted,  he  became  entitled  to  with- 
draw such  of  the  stock,  equal  in  amount  to  the  reduction 
effected,  as  he  should  select.  Having  acquired  this  right,  it 
was  his  privilege,  so  far  as  any  contractual  obligation  to  the 
bank  was  concerned,  to  sell  and  transfer  the  stock  which  he 
had  the  right  to  withdraw,  either  with  or  without  a  valuable 
consideration.  The  conclusion  follows,  that  the  averment 
that  after  so  reducing  his  indebtedness  he  sold  and  trans- 
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ferred  the  stock  in  dispute  to  Kate  H.  Root,  was  suflBcient  to 
«how  her  right  to  such  stock  without  averring  that  the  trans- 
fer was  upon  a  valuable  consideration.  For  the  same  reason, 
it  follows  that  the  plaintiff's  answer  to  the  cross  complaint 
:and  the  reply  to  the  special  answer,  both  of  which  set  up 
;affirinatively  that  the  transfer  to  Kate  H.  Root  was  without 
^consideration,  were  insufficient.  There  was  no  error  in  the 
rulings  of  the  court  in  respect  to  the  pleadings. 

Upon  the  issues  made  the  court  found  the  facts  specially, 
;and  stated  its  conclusions  of  law  thereon.  It  was  found  that 
the  stock  in  controversy  was  of  the  value  of  $4,000,  and  that 
ibefore  the  commencement  of  the  suit  it  had  been  sold  and 
assigned  for  a  valuable  consideration,  by  Deloss  to  Kate  H. 
Root.  It  was  also  found  that  the  debt,  for  which  the  stock 
liad  been  pledged,  had  been  reduced  in  a  sum  largely  in  ex- 
cess of  the  value  of  the  stock  in  controversy.  Some  of  the 
reduction  resulted  from  voluntary  payments  made  by  Deloss 
Root,  some  from  rents  of  property,  the  possession  of  which 
had  been  delivered  to  the  bank.  Still  other  reductions  of 
the  debt  were  the  result  of  sales  of  real  estate,  some  of  which 
had  been  voluntarily  mortgaged  by  Deloss  Root  to  secure  the 
.indebtedness  for  which  the  stock  was  pledged ;  while  other 
parcels  were  sold  on  executions  issued  on  a  judgment  which 
liad  been  taken  against  Deloss  Root,  and  which  has  since  been 
:satisfied. 

It  is  claimed  that  the  sums  voluntarily  paid  are  not  equal 
In  amount  to  the  value  of  the  stock,  and  that  reductions  of 
the  debt  effected  by  means  of  .sales  of  property,  rent  of  real 
cstatr,  etc.,  are  not  such  reductions  as  are  contemplated  by 
the  contract. 

The  only  condition  to  the  right  to  withdraw  securities, 
^vhich  the  contract  imposed,  was,  tliat  the  debt  or  debts  for 
Avhich  they  were  held  as  collateral  security  should  be  reduced. 
"That  the  reduction  resulted  from  sales  of  property  was  as 
much  a  reduction  within  the  terms  of  the  contract  as  if  it  had 
ibeen  accomplished  by  voluntary  payment.     In  proportion  as 


MAY  TERM,  1886.  231 


Over  V.  The  City  of  Greenfield. 


the  debt  was  reduced  securities  might  be  withdrawn.  This 
-was  the  contract.  Some  of  the  sales  made  were  upon  mort- 
gages voluntarily  given  to  secure  the  debts  for  which  th'j 
«tock  was  held  in  pledge. 

The  money  arising  from  the  sale  of  the  mortgaged  prop- 
erty, as  well  as  that  which  was  received  on  execution  sale»;^ 
.and  for  rents  of  the  mortgaged  property,  went  in  reduction 
of  the  debt. 

This  was  as  effectual  to  reduce  the  debt  to  the  extent  of 
the  money  received  by  the  bank,  as  if  Deloss  Root  had  him- 
self sold  the  property,  or  collected  the  rents  and  turned  the 
money  over  to  be  applied  on  the  debt. 

We  need  not  determine  whether  a  debt  may  be  paid  by  the 
creditor  receiving  property  from  the  debtor.  Hart  v.  Oraw- 
Jordy  41  Ind.  197.  The  bank  did  not  receive  property. 
What  it  received  was  money  arising  from  the  sale  of  its 
Klebtor's  property.     This  was  of  course  payment  pro  iardo. 

The  special  findings,  moreover,  enumerate  payments  vol- 
untarily made,  in  excc'ss  of  $4,000,  the  ascertained  value  of 
the  stock  in  controversy.  With  this  additional  fact  in  view, 
the  right  of  Deloss  Root  to  withdraw  the  stock  at  the  time 
of  its  transfer  to  Mrs.  Root  would  seem,  in  any  aspect  of  the 
«ase,  to  be  beyond  controversy. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 
Filed  June  26,  1886. 


No.  12,071. 

Over  t\  The  City  of  Greenfield. 

'MoaciPAli  C!oRPORATioN. — City. —  Parol  Contrael. — Statute  of  Frauds, — Pur- 
chase  of  Fire  Engine, — A  manicipal  corporation  may  be  bound  by  a  parol 
contract;  but  8uch  a  contract  for  the  purchaBe  of  a  lire  engine  for  a 
sum  greater  than  fifty  dolIurH  is  within  the  statute  of  frauds  (section 
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4910,  R.  S.  1881)  and  invalid,  unless  it  is  brought  within  one  of  the  ex- 
ceptions to  such  section. 

■Same. — Common  CounciL — Resolution. — Regularity  of  Pi-oceedinys, — Preatmp- 
tioji. — Hmding.—Vil here  the  common  council  of  a  city,  by  resolution, 
accepts  conditionally  a  proposition  for  the  sale  of  a  fire  engine,  the  reg- 
ularity of  the  proceedings  by  which  such  resolution  was  adopted  will 
be  presumed,  and  averments  showing  the  particular  manner  of  its  adop- 
tion arc  unnecessary. 

Same. —  Wntien  InHiimmerU, — Instruction. —  Practice. — Such  resolution  is  not 
a  written  instrument  within  the  meaning  of  section  362,  B.  S.  1881,  and 
does  not  become  part  of  an  answer  to  a  complaint  to  recover  for  the- 
engine  by  being  filed  with  it,  and  where  its  adoption  is  not  other- 
wise verified  by  the  record,  an  instruction  construing  it  will  not  be  con- 
sidered. 

Same. — Construction  of  Contract. — Practice, — Where  the  evidence  is  not  in 
the  record,  and  hence  does  not  show  what  kind  of  a  contract  was  proved 
to  exist  between  the  parties,  an  instruction  construing  the  contract  be- 
tween them  will  not  be  considered. 

8amk. — Sale. — Condition. — Fraud. — Pleading, — Surplusage.  —  Where  an  an- 
swer to  a  complaint  to  recover  the  price  of  a  fire  engine  alleges  that  the* 
sale  was  only  a  conditional  one,  and  that  the  plaintiflT  did  not  comply 
with  the  conditions,  by  reason  of  which  the  sale  was  not  consummated* 
other  allegations  of  fraud  and  misrepresentation  will  be  regarded  a«. 
surplusage. 

From  the  Hancock  Circuit  Court. 

J,  H.  Mellett,  E.  Marsh  and  W.  W,  Cook,  for  appellant. 
(7.  G,  Offutty  72.  A.  Black  and  W.  H.  Martin^  for  appellee. 

NiBLACK,  C.  J. — Complaint  by  Ewald  Over  against  the 
city  of  Greenfield  to  recover  the  price  of  a  Victor  Hand  Fire 
Engine,  with  the  usual  equipment,  alleged  to  have  been  sold 
to  such  city  as  the  successor  of  the  town  of  Greenfield. 

The  complaint  was  in  six  paragraphs,  to  the  second  and 
third  of  which  demurrers  were  sustained. 

The  first  paragraph  was  for  goods  sold  and  delivered  at  the- 
request  of  the  defendant.  The  second  was  for  the  engine  and 
equipment  alleged  to  have  been  bargained  and  sold  to  the 
defendant  at  its  like  request. 

The  fourth  paragraph  averred  that,  on  the  14th  day  of 
October,  1882,  the  plaintiff  submitted  to  the  town  council  of" 
the  town  of  Greenfield  a  proposition  in  writing  as  follows  = 
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"I  propose  to  deliver  on  the  cars  here  (at  Indianapolis)^ 
one  Victor  Hand  Fire  Engine,  one  iron  water  tank  on 
wheels  holding  four  or  five  barrels  of  water,  one  hose 
reel,  to  hold  five  hundred  feet  of  hose,  five  hundred  feet  1 J 
in.  4-ply  hose,  all  necessary  couplings  for  do.,  25  feet  suction 
hose,  coupling  and  strainers  for  do,,  4  hose  wrenches,  2  noz- 
zles with  J  and  f  tip  all  necessary,  and  will  submit  said  en- 
gine to  a  test  at  my  shop,  and  will  warrant  same  with  12  men 
at  brake  to  throw  40  feet  through  250  feet  of  hose,  or  50  feet 
through  200  feet  of  hose.  Price  $700.  Terms  of  sale  cash. 
I  will  further  warrant  the  same  for  one  year,  with  fair  usage, 
against  all  defects  by  reason  of  bad  material  and  workman- 
ship;" that  said  town  council,  after  considering  said  propo- 
sition, suggested  an  amendment  in  writing  in  these  words: 
"Provided  he  "  (Ewald  Over)  "  will  subject  the  engine  to  a  test 
of  250  feet  of  hose  and  throw  45  feet  from  the  nozzle,  and  the 
engine  and  hose  bearing  the  pressure  of  the  required  force," 
which  amendment  was  accepted  by  the  plaintiff,  and  the  prop- 
osition, as  thus  amended,  was  submitted  to  the  common  coun- 
cil of  the  city  of  Greenfield,  as  the  successor  of  the  town 
council  of  the  town  of  Greenfield  ;  that  said  proposition  was 
accepted  by  said  common  council ;  that  thereupon  the  mayor 
of  said  city  of  Greenfield  addressed  the  following  letter  to 

the  plaintiff: 

"Greenfield,  Ind.,  Oct.  14th,  1882. 

"Ewald  Over,  Esq. — Dear  Sir — The  council  accepted 
your  proposition  as  amended  while  here.  You  will,  there- 
fore, proceed  to  build  the  engine  as  stipulated,  and  when  you 
are  ready  for  the  test,  which  has  been  decided  to  take  place 
here  only  before  a  committee,  please  notify  one  day  before  so 
that  I  may  make  necessary  ar.     See  Webster  *  *  . 

"Wm.  J.  Sparks,  Mayor." 
That  the  plaintiff  made  and  delivered  to  the  defendant  a 
Victor  Hand  Fire  Engine,  with  all  the  appliances  proposed 
to  be  furnished  with  it  by  him,  and  in  these,  as  in  all  other 
respects,  fully  complied  with  the  contract  herein  above  set 
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out,  on  his  part ;  that  the  defendant  accepted  and  received 
i^id  engine  and  appliances,  and  still  retains  them  in  its  pos- 
session, but  has  failed  and  refused  to  pay  for  the  same. 

The  fifth  and  sixth  paragraphs  of  the  complaint  averred, 
only  in  different  forms,  and  respectively  relied  upon  substan- 
tially the  same  facts  as  above  set  forth  in  the  fourth  paragraph. 

The  defendant  answered  in  three  paragraphs : 

First.  In  general  denial. 

Second.  Admitting  the  submission  of  the  amended  propo- 
sition in  writing  by  the  plaintiff  to  the  defendant,  as  stated 
in  the  fourth,  fifth  and  sixth  paragraphs  of  the  complaint, 
but  averring  that  upon  the  receipt  of  such  proposition  the 
common  council  of  the  city  by  a  resolution,  a  copy  of  which 
was  exhibited,  agreed  to  accept  the  same  upon  the  condition 
that  said  engine  should  comply  with  all  the  stipulations  con- 
tained in  said  proposition,  and  would  throw  a  stream  of 
water  forty  feet  from  the  nozzle  through  two  hundred  and 
fifty  feet  of  hose,  or  ninety  feet  through  one  hundred  feet  of 
hose,  and  on  the  further  condition  that  the  plaintiff  would 
submit  said  engine  to  a  test  in  the  city  of  Greenfield  before 
a  committee  to  be  appointed  by  the  common  council  of  that 
city,  and  that  said  committee  should  report  to  said  council 
that  said  engine  had  complied  with  all  the  conditions  of  such 
test;  that  said  common  council  thereupon  appointed  a  com- 
mittee to  witness  such  test  and  to  make  a  report  thereon; 
that  the  plaintiff  shipped  said  engine  and  hose  and  other  ap- 
])Iiances  to  the  city  of  Greenfield,  and  submitted  the  same  to 
a  test  before  a  committee  appointed  as  above  stated,  he  being 
personally  present  at  the  time ;  that  after  the  completion  of 
paid  test,  the  committee  reported  in  writing  to  the  common 
council  of  the  defendant  that  said  engine,  through  a  hundred 
feet  hose  with  a  half  inch  tip,  threw  water  only  fifty-four 
feet  from  the  nozzle,  and  that  at  no  time  while  the  test  was 
being  applied  did  the  plaintiff  use,  or  furnish  to  be  used,  a 
five-eighth  inch  hose  tip  with  which  to  test  the  power  of 
sjiid  engine  to  throw  water;  that  thereupon   said  common 
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^council  by  a  resolution,  a  copy  of  which  was  also  exhibited, 
rejected  the  plaintiff's  proposition  to  sell  said  engine,  hose 
^nd  other  appliances,  and  refused  to  purchase  or  receive  the 
same,  notice  of  all  .which  was  communicated  to  the  plaintiff. 

Third.  Also,  admitting  the  submission  of  the  plaintiff's 
:amended  proposition  to  sell  to  the  defendant  an  engine,  wa- 
ter-tank and  other  appliances  as  stated  in  the  fourth,  fifth 
.and  sixth  paragraphs  of  the  complaint,  but  averring  that 
said  proposition  was  accepted  by  a  resolution  of  the  com- 
mon council  upon  the  condition  stated  in  the  second  para- 
:graph  of  answer ;  also,  averring  that  the  plaintiff's  represen- 
tations, concerning  the  construction,  capacity  and  perform- 
ances of  said  engine,  were  &lse  and  fraudulent,  enumerating 
the  particular  respects  in  which  such  engine  was  defective 
and  inferior,  and  in  which  it  had  failed  to  perform  on  a  trial 
test  as  the  plaintiff  had  represented  it  would  do  when  its  ca- 
pacity should  be  tested  as  agreed  by  the  parties ;  that  as  soon 
;as  the  defendant  ascertained  the  defective  and  inferior  quality 
of  such  engine,  and  its  inability  to  stand  the  test  which  had 
been  applied  to  its  capacity  to  throw  water,  it  tendered  said 
^ngine^  water-tank  and  other  appliances  back  to  the  plaintiff, 
:and  notified  him  that  it  would  not  pay  for  the  same,  and  that 
•ever  since  said  engine,  wat^r-tank  and  other  appliances  had 
remained  in  the  city  of  Greenfield,  subject  to  plaintiff's  order 
for  removal  or  otherwise. 

Demurrers  were  overruled  to  both  the  second  and  third 
paragraphs  of  the  answer,  after  which  issues  were  formed, 
followed  by  a  verdict  and  judgment  for  the  defendant. 

It  is  conceded  in  argument  that  the  second  paragraph  of 
complaint  counted  upon  a  "parol  contract  for  the  purchase  of 
the  engine  and  accompanying  articles  of  property,  and,  as  an 
•objection  to  the  sufficiency  of  that  paragraph,  it  is  urged  that 
a  municipal  corporation  is  not  bound  by  a  parol  executory 
contract. 

The  ancient  methods  by  which  only  a  municipal  corpora- 
tion could  be  bound  bv  contract  have  been  verv  much  re- 
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laxcd  by  the  modern  authorities.  Such  a  corporation  may 
now,  through  its  authorized  officers  or  agents^  be  bound  by 
parol,  provided  the  contract  be  not  one  which  the  law  re- 
quires to  be  in  writing.  Dillon  Munic.  Corp.,  sections  192, 
450.  But  the  contract  price  relied  upon  in  the  paragraph  in 
question  was  for  a  sum  greater  than  fifty  dollars,  and  under 
section  4910,  R.  8. 1881,  a  contract  of  sale  for  a  price  greater 
than  that  sum  must,  except  in  certain  exceptional  eases,  be 
in  writing.  As  there  M'as  no  averment  bringing  the  parol 
contract  counted  upon  within  any  of  those  exceptional  cases, 
the  contract  was  presumably  an  invalid  one.  Harper  v.  Mil- 
ler, 27  Ind.  277;  Krohn  v.  Banlz,  68  Ind.  277 ;  Carpenter  v. 
Galloway,  73  Ind.  418.  No  argument  is  submitted  in  sup- 
port of  the  third  paragraph  of  the  complaint,  and  hence  no 
question  is  presented  upon  that  paragraph  which  we  are  re- 
quired to  decide. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  the  answer,  and  that  assignment  of 
error  is  based  upon  the  claim  that  the  paragraph  was  bad  for 
failing  to  aver  that  the  resolution  of  the  common  council  of 
the  city  of  Greenfield,  expressing  its  conditional  acceptance 
of  the  plaintiflF's  proposition  to  furnish  for  the  use  of  the 
city  the  engine  and  accompanying  appliances,  was  adopted  by 
a  vote  taken  upon  the  yeas  and  nays  as  provided  by  sectioi> 
.3099,  R  S.  1881.  But  we  can  not  agree  that  the  paragraph 
was  bad  for  the  reason  stated.  All  the  presumptions  ought 
to  be  indulged  in  favor  of  the  regularity  of  the  proceedings 
by  which  the  resolution  referred  to  was  adopted,  and  hence 
no  affirmative  averment  as  to  the  particular  manner  of  its 
adoption  was  necessary,  conceding  that  a  yea  and  nay  vote  is 
required  upon  the  passage  of  such  a  resolution,  a  question 
we  have  not  considered,  and  concerning  which  nothing  is  now 
decided. 

Error  is  also  assigned  upon  the  overruling  of  the  demarrer 
to  the  third  paragraph  of  answer,  and  that  claim  of  error  is. 
grounded  upon  the  assumption  that  the  paragraph  was  noth- 
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ing  more  than  an  attempted  defence  of  fraud  and  misrepre- 
sentation by  which  the  defendant  was  wrongfully  induced  to 
purchase  the  engine  and  accompanying  appliances^  and  that 
ss  a  defence  of  fraud  and  misrepresentation,  the  paragraph 
was  defective  in  several  essential  particulars.  We  do  not, 
liowever,  place  the  construction  contended  for  upon  the  par- 
agraph. We  construe  it  as  having  stated  facts  amounting  to 
an  allegation  that  the  sale  charged  in  the  several  paragraphs 
of  the  complaint,  was  only  a  conditional  sale,  and  that  the 
plaintiff  had  failed  to  comply  with  the  conditions  which  he 
had  agreed  to  perform,  by  reason  of  which  the  sale  was  never 
consummated.  All  the  allegations  of  fraud  and  misrepre- 
sentation we  regard  as  having  been  mere  surplusage  and  as 
having  added  nothing  either  to  the  force  or  effect  of  the  par- 
:agraph.  The  essential  facts  set  up  by  the  paragraph  were, 
in  some  respects,  neither  clearly  nor  compactly  stated,  but  as 
we  construe  them,  they  constituted  a  substantially  good  de- 
fence to  the^complaint. 

Questions  were  reserved  upon  certain  instructions  given  by 
the  court  upon  its  own  motion,  and  upon  other  instructions 
jisked  by  the  plaintiff  and  refused  by  the  court. 

The  first  instruction  given  by  the  court  told  the  jury  that 
the  amended  proposition  of  the  plaintiff,  submitted  to  the 
common  council  of  the  city  of  Greenfield,  and  the  resolution 
of  that  body  conditionally  accepting  such  amended  proposi- 
tion, constituted  the  contract  between  the  parties,  and  then 
proceeded  to  give  a  construction  to  the  contract  into  which 
the  parties  had  thus  entered.  The  correctness  of  this  in- 
struction is  challenged.  The  objection  made  to  the  instruc- 
tion is  that  it  gave  an  erroneous  construction  to  what  is  as- 
sumed to  be*  the  contract  between  the  parties.  But  the  evi- 
<lonce  IS  not  in  the  record,  and  hence  there  is  nothing  before 
us  to  show  what  the  real  contract  was  proven  to  be  at  the 
trial,  or  to  indicate  what  construction  ought  to  be  given  to 
5iny  supposed  agreement  between  the  parties.  We  are,  for 
this  r^ison,  unable  to  pronounce  any  judgment  upon  the  cor- 
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rectness  of  the  instruction  in  question  as  applicable  to  the 
evidence,  or  any  part  of  it,  which  may  have  gone  to  the  jury. 

The  second  instruction  assumed  to  give  a  construction  to 
the  resolution  of  conditional  acceptance  claimed  to  have  been 
adopted  by  the  common  council.  But  that  resolution  is  not 
before  us  in  any  authentic  form.  It  was  not  a  written  in- 
strument within  the  meaning  of  section  362,  B.  S.  1881. 
Hence  the  filing  of  a  copy  of  it  with  the  second  paragraph  of 
the  answer  did  not  make  it  a  part  of  that  paragraph.  Par- 
sons V.  Milfordj  67  Ind.  489 ;  Matheney  v.  Earl,  75  Ind. 
531;  Sedgwick  v.  Tucker,  90  Ind.  *  271;  CampbeU  v.  Huntr 
104  Ind.  210. 

There  is  nothing  in  the  record  to  indicate  that  it  was  read 
in  evidence  at  the  trial.  Consequently,  the  fact  that  such  a 
resolution  was  ever  adopted  by  the  common  council  is  in  no 
manner  verified  by  the  record.  For  these  reasons,  this  sec- 
ond instruction,  given  by  the  court,  raises  no  question  which 
we  are  required  to-  decide,  or  which  we  would  be  justified  iii 
deciding  at  the  present  hearing. 

In  the  absence  of  the  evidence,  no  available  question  is 
presented  upon  any  of  the  remaining  instructions,  whether 
given  or  refused  by  the  court. 

The  judgment  is  affirmed,  with  costs. 
Filed  March  30, 1886 ;  petition  for  a  rehearing  overruled  June  26, 1886. 


'107";^ 
icrr  238 

147  257 

107  838 
154  177. 
1S6  277 

107    288' 

164  488 

ioTmS 

165  242 


No.  12,452. 

Blount  v.  Rick. 

Set-Off. — Action  on  Pj-ominsory  Note. — Itephj  of  Account  as  Set-Off  to  Set-Of 
Pleaded  by  Defendant.— One  who  has  a  note  and  an  account  against  an- 
other, may  sue  upon  the  note,  and  reply  the  account  as  a  set-off  against 
an  equal  amount  pleaded  as  a  set-off  hy  the  defendant. 

Same. — Replied  Set-Off  Need  not  be  lldd  when  Action  Commenced. — Where  » 
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set  off  has  been  pleaded  by  the  defendant,  the  plaintiff  may  reply,  by 
way  of  set-off  to  the  defendant's  plea,  any  claim  held  by  him  at  the 
time  such  plea  was  filed.  It  is  not  necessary  that  the  claim  replied 
should  be  held  by  the  plaintiff  at  the  time  his  action  was  commenced. 

Pleading. — Construction. —  Wriiten  Instruments, — Accounts, — Exhibits, —  Un- 
certain Averments. — In  constrnini?  pleadings,  written  instruments  and 
accounts  filed  therewith  as  required  by  section  362,  R.  S.  1881,  may  he 
looked  to  in  aid  of  uncertain  averments,  and  in  many  instances  they 
are  controlling. 

Instbuctions  to  J vky,— Making  Part  of  Record  Without  BiU  of  Exceptions 
— Projclice. — In  order  that  instructions  may  be  a  part  of  the  record  with- 
out a  bill  of  exceptions,  they  must  be  filed  as  required  by  section  533, 
R.  8.  1881,  and  tHe  record  must  affirmatively  show  that  they  were  so 
filed. 

From  the  Delaware  Circuit  Court. 
0.  H.  KoonSj  for  appellant. 

ZoLLiARS,  J. — Appellee  sued  appellant  upon  a  promissory- 
note.  Appellant  pleaded  a  set-off.  To  this  plea  appellee  re- 
plied a  set-off. 

Appellant's  demurrer  to  this  reply  was  overruled.  Upon 
the  verdict  of  the  jury  judgment  was  rendered  against  appel- 
lant for  the  amount  of  the  note.  The  evidence  not  being  in 
the  record,  we  can  not  tell  whether  the  amount  of  appellee's 
set-off  equalled  that  of  appellant,  or  whether  the  jury  found 
each  to  be  groundless.  Appellant  seeks  to  make  the  question 
here,  that  a  claim  acquired  by  the  plaintiff  after  the  com- 
mencement of  his  action,  but  before  the  plea  of  set-off  is  filed 
by  the  defendant,  can  not  be  replied  as  a  set-off  to  a  set-off. 
The  record  does  not  present  that  question  for  decision.  It  is 
averred  in  the  reply  that  when  the  plea  of  set-off  was  filed 
by  appellant,  he  was,  and  still  is,  indebted  to  the  appellee, 
over  and  above  the  note  in  suit,  $82  upon  a  book  account  for 
professional  services  rendered  and  medicines  furnished,  etc. 
A  bill  of  particular:^  was  filed  with  and  as  a  part  of  the  re- 
ply. This  bill  of  particulars  shows  that  the  services  were 
rendered  and  the  medicines  furnished  by  appellee  in  1881.  It 
is  said  in  argument  that  this  account  was  assigned  to  appellee 
by  her  husband  after  this  suit  was  commenced.     There  is 
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nothing  in  the  pleadings^  nor  in  the  record,  to  show  that  fact, 
if  it  is  a  fact.  The  reply  shows  that  the  services  were  ren- 
dered and  the  medicines  furnished  by  appellee.  The  aver- 
ments do  not  preclude  the  idea  that  appellant  was  indebted  to 
:appellee  upon  the  account  when  this  action  was  commenced. 
The  bill  of  particulars,  which  is  a  part  of  the  reply,  shows 
that  he  was  so  indebted  at  that  time,  and  for  a  long  time 
prior  thereto.  In  construing  pleadings,  written  instruments 
und  accounts  filed  therewith,  in  obedience  to  the  requirements 
4)f  the  statute,  R.  S.  1881,  section  362,  must  be  looked  to,  and 
in  many  instances  they  are  controlling.  Carper  v.  Gaar^ 
Scott  &  Oo.,  70  Ind.  212  ;  Hurlburt  v.  State,  ex  rel.,  71  Ind. 
154;  Bayless  v.  Glenn,  72  Ind.  5;  Orandall  v.  First  NaJPl 
Bank  of  Auhwrn,  61  Ind.  349 ;  Mercer  v.  Hebert,  41  Ind. 
459. 

The  record  presents  this  question,  and  this  question  only: 
May  a  person,  having  a  note  and  an  account  against  another, 
sue  upon  the  note,  and  reply  the  account  as  a  set-off  against 
an  equal  amount  pleaded<as  a  set-off  by  the  defendant  ?  That 
question  is  answered  in  the  affirmative  by  the  cases  of  House 
V.  McKinney,  54  Ind.  240;  Turner  v.  Simpson^  12  Ind.  413; 
Reilly  v.  RiLcker,  16  Ind.  303;  Curran  v.  Ckirran,  40  Ind. 
473;  R.  S.  1881,  section  367.  The  demurrer  to  the  reply 
was  properly  overruled. 

Appellant's  learned  counsel  contend  that  the  court  below 
erred  in  its  instructions  to  the  jury,  and  in  refusing  those 
asked  by  him  in  behalf  of  appellant.  He,  however,  really 
concedes  that  neither  the  instructions  given,  nor  those  re- 
fused, are  properly  in  the  record.  The  clerk  below  copied 
into  the  transcript  what  purport  to  be  instructions  given  and 
refused,  but  there  is  nothing  to  show  tha\i  they  were  filed,  as 
required  by  section  533,  R.  S.  1881.  In  order  that  instruc- 
tions may  be  a  part  of  the  record  without  a  bill  of  excep- 
tions, they  must  be  thus  filed,  and  the  record  must  aflSrma- 
tively  show  that  they  were  so  filed.     That  is  not  shown  by 
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the  record  before  U8^  neither  were  the  iustructions  brought 
into  the  record  by  a  bill  of  exceptions.  G* Donald  v.  Qw- 
Manty  82  Ind.  212;  EllioU  v.  Rimell,  92  Ind.  526;  Olds  v. 
Deckman,  98  Ind.  162 ;  Landwerlen  v.  Wheeler,  106  Ind.  523. 
It  results  from  the  foregoing  that  the  judgment  must  be 
affirmed,  at  appellant's  costs.     It  is  so  ordered. 

Filed  March  31,  1886. 

On  Petition  for  a  Rehearing. 

ZOL.LARS,  J. — As  stated  in  the  principal  opinion,  appellee 
replied  a  set-off  to  appellant's  answer  of  set-off.  Appellant 
•contended,  and  still  earnestly  contends,  that  the  reply  is  bad, 
because  it  replies  a  set-off  acquired  after  the  suit  was  com- 
menced, and  that  this  fact  is  shown  by  the  reply.  The  reply 
18  as  follows  :  "And  for  reply  to  said  second  paragraph  of 
:8aid  defendant's  said  answer,  and  by  way  of  set-off,  she  says 
that  when  said  second  paragraph  of  said  answer  was  filed  in 
:thi8  suit,  the  said  defendant  was,  and  still  is,  justly  indebted 
to  her,  over  and  above  the  note  sued  on  in  this  cause,  in  the 
«am  of  eighty -two  dollars  and  twenty-five  cents,  upon  a  book 
account,  for  professional  services  rendered  and  medicines  sup- 
plied to  the  defendant  and  certain  members  of  his,  the  de- 
fendant's family,  at  the  special  instance  and  request  of  the 
<Iefendant,  at  sundry  and  divers  times,  in  the  year  A.  D. 
1881,  and  since,  up  to  this  time,  a  bill  of  the  particulars 
•whereof  is  herewith  filed,  made  a  part  of  this  paragraph  of 
reply,  and  marked  exhibit  *A'.  And  she  says  said  sum  of 
•eighty-two  dollars  and  twenty-five  cents  remains  unpaid  and 
<lue.  She  therefore  offers  to  set  off  her  said  account  of  eighty- 
two  dollars  and  twenty-five  cents  against  the  defendant's  ac- 
count set  up  in  said  second  paragraph  of  answer,  and  she 
demands  judgment  as  in  her  complaint  herein  she  has  de- 
manded judgment." 

The  bill  of  particulars  filed  with  the  reply  is  headed  as 
follows : 

Vol.  107.— 16 
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"1881.     Jaret  L.  Blount  to  Mary  C.  Rick.     Dr. 
"June  21st,  to  visit  and  medicine  for  Ross  ....  $3.W 

Following  this  item  are  a  number  of  like  items  for  visita 
and  medicines  for  different  members  of  appellant^s  family 
during  the  months  of  June,  July,  August,  September  and 
November,  1881,  and  one  item  of  $1  in  January,  1882,  ag- 
gregating eighty-two  dollars  and  twenty-five  cents. 

It  is  contended  that  the  case  was  disposed  of  below,  upon 
the  theory  that  the  professional  services  were  rendered  and 
the  medicines  furnished  by  appellant's  husband,  and  that  he 
assigned  the  account  to  her  subsequent  to  the  commencement 
of  the  action,  and  about  the  time  the  answer  was  filed,  and 
that  such  is  the  fact.  This  may  all  be  so,  and  we  assume 
that  as  a  matter  of  fact  it  is  so,  because  counsel  so  declare. 
This  court,  however,  sits  for  the  correction  of  errors,  and,  as 
has  often  been  declared,  will  not  overthrow  judgments  of  the 
trial  courts  unless  errors  appear  by  the  record. 

Appellee  may  have  a  husband,  but  the  record  does  not 
show  it.  The  husband  may  have  rendered  the  professional 
services  and  furnished  the  medicines,  but  that  is  not  shown* 
by  the  record.  It  is  alleged  in  the  reply  that  appellant  wa^^ 
indebted  to  appellee  "  upon  an  account  for  professional  ser- 
vices rendered  and  medicines  supplied  to  the  defendant,"  etc^ 
at  the  special  request  of  appellant. 

When  we  turn  to  the  bill  of  particulars  we  find  the  charge 
and  statement  that  appellant  is  debtor  to  Mary  E.  Rick,  ap- 
pellee, "  1881,  June  21st,  to  visit  and  medicines,"  etc.  The 
only  reasonable  interpretation  of  the  above  language  of  the- 
reply,  and  of  the  account,  is  that  appellee  rendered  the  pro- 
fessional services  and  supplied  the  medicines.  It  may  be  that 
appellee  is  not  a  physician,  but  it  would  not  be  a  very  start- 
ling fact  if  she  were.  At  least  there  is  nothing  to  indicate 
in  any  way  that  the  services  were  rendered  and  the  medicines 
supplied  by  another,  and  the  account  assigned  to  her.  If  tha 
pleadings  do  not  state  the  facts  as  they  really  are,  the  error 
should  have  been  in  some  way  corrected  or  avoided  below. 
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This  court  must  deal  with  the  case  as  presented  by  the  rec- 
ord. As  we  have  seen,  it  is  alleged  in  the  reply  that  when 
the  second  paragraph  of  answer  was  filed  by  appellant,  he 
was  indebted  to  appellee  upon  a  book  account.  This  is  not 
the  same  as  an  absolute  averment  that  appellant  became  in- 
debted upon  the  account  at  that  particular  time,  and  was  not 
so  indebted  prior  thereto,  or  prior  to  the  commencement  of 
the  action.  It  does  not  follow  from  the  averment  that  he 
may  not  have  been  so  indebted  prior  to  the  commencement 
of  the  action. 

If,  however,  it  were  material  that  the  indebtedness  should 
have  existed  prior  to  the  commencement  of  the  action,  the 
above  averment  would  not  be  a  suflRcient  averment  of  that 
fact,  because  averments  of  facts  must  be  positive  and  certain. 
But,  as  we  have  seen,  a  bill  of  particulars  was  filed  with  and 
as  a  part  of  the  reply.  When  we  turn  to  that,  we  find  that 
the  services  were  rendered  and  thp  medicines  furnished  in 
1881  and  1882,  more  than  two  years  before  this  action  was 
commenced. 

The  statute  requires  that  when  a  pleading  is  founded  on  a 
written  instrument,  or  on  account,  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading.  R.  S.  1881,  section 
362.  It  is  just  as  necessary  to  file  the  account  or  a  copy  of 
it,  where  the  pleading  is  founded  thereon,  as  it  is  to  file  the 
original  or  a  copy  of  a  purely  written  instrument  where  the 
pleading  is  founded  on  such.  And  when  either  is  filed 
l^ith  a  pleading,  it  becomes  a  part  thereof  just  as  much  as  if 
copied  at  length  therein.  To  say  the  least,  and  as  much 
as  need  be  said  here,  such  exhibits  will  assist  and  cure  un- 
certainties in  the  pleading.  See  cases  cited  in  principal  opin- 
ion ;  see,  also,  Mercer  v.  Ilebert,  41  Ind.  459. 

In  the  case  of  Booker  v.  Ray,  17  Ind.  522,  it  was  held  that 
averments  of  a  pleading  may  be  made  certain  by  reference 
to  diagrams  forming  a  part  of  a  contract,  and  filed  with  the 
pleading. 

In  the  case  of  the  Second  NcdH  Bank,  etc,  v.  Hutton,  81 
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Ind.  101,  an  account  was  filed  with  the  pleading  as  an  ex- 
hibit. It  was  said:  "  The  office  of  a  bill  of  particulars,  in 
such  a  case  as  this,  is  to  make  the  plaintiff's  precise  cause  of 
action  more  certain,  definite  and  specific,  than  the  same  has 
been  stated  in  the  common  counts.  In  such  a  case,  without 
regard  to  what  may  have  been  stated  in  general  terms  in  the 
complaint,  the  plaintiff's  evidence  and  right  of  recovery 
are  limited,  under  the  law,  strictly  and  precisely,  to  the  ex- 
act claim  or  cause  of  action  shown  or  set  forth  in  the  bill  of 
particulars." 

Wc  reaffirm,  as  we  held  in  the  principal  opinion,  that  the 
bill  of  particulars  filed  with  the  reply  became  a  part  of  it,  and 
aided  the  uncertain  averment  therein  as  to  when  appellant 
became  indebted  to  appellee ;  jBLud  that,  taking  the  averment 
and  the  bill  of  particulars  together,  it  sufficiently  appears 
that  appellant  was  indebted  to  appellee  upon  the  account  be- 
fore the  action  was  commenced,  and  that  hence  the  question 
which  appellant  seeks  to  make  upon  the  right  of  appellee  to 
reply  the  account  as  a  set-off,  is  not  presented  by  the  record. 
But,  accepting  counsel's  statement,  that  that  w&s  the  real 
-question  discussed  and  decided  below,  we  decide  it  here. 

Assuming  then  that  appellee  did  not  hold  the  account  at 
the  time  the  original  action  was  commenced,  but  held  and 
owned  it  at  the  time  appellant  filed  his  plea  of  set-off,  had  she 
the  right  to  reply  the  account  as  a  set-off  to  appellant's  set-off? 

The  statute  provides  that  the  defendant  may  answer  any 
new  matter  constituting  a  defence,  counter-claim  or  set-off. 
R.  S.  1881,  section  347.  It  further  provides  that  "A  set-off 
t<hall  be  allowed  only  in  actions  for  money  demands  upon 
contract,  and  must  consist  of  matter  arising  out  of  debt, 
<luty,  or  contract,  liquidated  or  not,  held  by  the  defendant 
at  the  time  the  suit  was  commenced,  and  matured  at  or  be- 
fore the  time  it  is  offered  as  a  set-off."     Section  348. 

It  is  clear  that  when  the  defendant  answers  a  set-off,  he 
must  bring  his  case  within  the  statute  by  making  it  appear 
from  the  averments  in  his  answer,  that  the  debt,  etc.,  pro- 
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posed  to  be  set  off  was  held  by  him  at  the  time  the  suit  was 
commenced.     Gregory  v.  Gregory,  89  Ind.  345. 

The  above  statute  and  decision,  of  course,  have  reference 
to  cases  where  the  set-off  is  brought  forward  by  the  defend- 
ant to  the  action. 

The  only  statute  we  have  upon  the  question  of  replying  a 
set-off,  is  the  following:  "A  party  to  any  action  may  plead 
or  reply  a  set-off  or  payment  to  the  amount  of  any  cause  of 
action  or  defence,  notwithstanding  such  set-off  or  payment 
is  barred  by  the  statute."     Section  367. 

This  statute  in  no  way  requires  that  the  set-off  replied 
shall  have  been  held  by  the  plaintiff  at  the  time  he  com- 
menced his  action.  There  is  no  such  requirement  by  any 
statute,  unless  it  must  be  inferred  from  the  statutory  require- 
ment in  relation  to  a  set-off  pleaded  by  the  defendant. 

Thus  far,  we  have  spoken  of  set-off,  as  pleaded  by  way  of 
answer  and  reply,  because  of  the  terms  used  in  the  statutes, 
but,  in  fact,  a  plea  of  set-off  is  a  cross  action  more  than  an 
answer.  In  the  case  of  Kennedy  v.  Richardson,  70  Ind.  524 
(530),  it  was  said  :  "A  set-off,  strictly  speaking,  is  not  a  do- 
fence  to  the  action  in  which  it  may  be  filed.  It  is  simply  a 
cross  action ;  and  as  such  it  must  state  facts  sufficient  to  con- 
stitute, not  a  defence  to  the  action  in  which  it  may  be  filed, 
but  a  cause  of  action  against  the  opposite  party."  See,  also. 
Boil  V.  SimnxSy  60  Ind.  162  ;  Mulkndore  v.  Scott,  45  Ind.  113. 
A  plea  of  set-off  must  be  substantially  the  same  as  a  com- 
plaint, and  is  to  be  tested  by  the  same  rules  and  methods. 
Ewing  v.  Patterson,  35  Ind.  326;  Shoemaker  v.  Smith,  74 
Ind.  71. 

The  demand  to  be  set  off  constitutes  an  independent  cause 
of  action,  and  may  be  brought  forward  in  the  action  com- 
menced by  the  plaintiff,  or  the  defendant  may  institute  an  in- 
dependent action  thereon  against  the  plaintiff.  Se(»  Davidson 
y.  Remington,  12  How.  Pr.  R.  310. 

A  plea  of  set-off  being  in  the  nature  of  a  cross  action  by 
way  of  cross  complaint,  the  filing  of  appellant's  plea  of  set- 
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off  was,  for  all  practical  purposes,  the  commencement  of  a 
cross  action  against  appellee.  That  cross  action  appellee  had 
a  right  to  meet  with  a  plea  of  set-off,  and  if  she  held  a  set- 
off against  appellant  at  the  time  that  cross  action  was  com- 
lucnced,  she  had  a  right  to  plead  it,  and  make  it  available 
by  proof.  ^ 

If,  instead  of  pleading  his  set-off,  appellant  had  commenced 
an  independent  action  against  appellee,  her  right  to  plead  and 
make  available  the  set-off  would  have  been  beyond  question. 
No  sufficient  reason  has  been  advanced,  and  we  know  of  none, 
why  she  had  not  the  same  right  to  plead  it  and  make  it  avail- 
able as  against  the  cross  action  by  appellant. 

Petition  for  a  rehearing  overruled. 

Filed  June  26,  1886. 


107    346 

145  leel  No.  12,434. 

j}g7  ^  BuscHER  V.  Scully. 

Practice. — Exclusion  of  Evidence, — MvBconduet  of  Counul  in  Ar^menL — Ajfi- 
daviL — BUI  of  Exceptions. — Kuiinji^s  of  the  trial  court  in  excluding  evi- 
dence, or  in  refusing  to  check  the  misconduct  of  counsel  in  argument, 
can  not  be  brought  into  the  record  by  affidavit.  The  proper  mode  is  by 
a  bill  of  exceptions. 

Argument  of  Counsel. — Mvscondud. —  When  Available  for  Reversal  (^Judg- 
ment— It  is  only  where  the  improper  statements  of  counsel  in  argament 
are  of  such  a  material  character  as  to  probably  influence  the  jury  in 
returning  a  wrong  verdict  that  they  are  available  for  the  reversal  of  the 
judgment. 

Slander. — Charge  of  Fomicaiion  or  Adidlery. — It  is  slander  to  falsely  charge 
a  woman  with  fornication  or  adultery,  whether  in  direct  terms  or  bv 
the  use  of  words  which  impute  the  oflTence  and  are  so  understood  by  the 
hearers. 

Same.  —  Variance,  —  A  variance  in. the  tense  of  the  libellous  words  as 
charged  in  the  complaint,  and  as  shown  by  the  evidence,  will  not  pre- 
clude a  recovery. 

From  the  Hamilton  Circuit  Court. 

W,  Neal  and  J.  F,  Xeal,  for  appellant. 

D,  Moss  and  Ji.  R.  Stephennon,  for  appellee. 
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Elliott,  J. — The  appellee's  complaint  contains  two  sets 
of  slanderous  words,  and  is  unquestionably  sufficient  to  repel 
the  demurrer  addressed  to  the  entire  pleading,  even  though 
it  should  be  conceded  that  one  set  was  not  actionable. 

Rulings  of  the  trial  court  in  excluding  evidence  or  in  re> 
fusing  to  check  the  misconduct  of  counsel  in  argument  can 
not  be  brought  into  the  record  by  the  affidavit  of  one  of  th(» 
parties.  The  proper  mode  of  getting  such  rulings  into  th<* 
record  is  by  setting  them  forth  in  the  bill  of  exceptions  as 
the  action  of  the  court.  Indianapolis,  etc,,  O.  i2.  Cb.  v.  Oirvs- 
tian,  93  Ind.  360. 

Our  statute  makes  it  slander  to  fafsely  charge  a  woman 
with  fornication  or  adultery,  and  this  is  but  a  declaration  of 
the  American  common  law.  Odgers  Libel  and  Slander,  84, 
American  editor's  note.  It  is  not  essential  that  the  charge 
should  be  made  in  direct  terms ;  it  is  sufficient  if  the  words 
used  are  such  as  impute  to  her  fornication  or  adultery,  and 
were  so  understood  bv  those  who  heard  them.  Proctor  v. 
OtDcnSj  18  Ind.  21 ;  Wilson  v.  Barnett,  45  Ind.  163;  Waugh 
V.  Waugh,  47  Ind.  580 ;  Branstetfcr  v.  Dorrough,  81  Ind.  527, 
and  authorities  cited ;  Seller  v.  Jenkins,  97  Ind.  430. 

The  complaint  charges  that  the  words  imputing  a  want  of 
•chastity  were  used  in  the  past  tense ;  while  the  evidence  shows 
that  they  were  spoken  of  a  matter  in  the  present  tense.  This 
is  not  such  a  variance  as  precludes  a  recovery.  Townshend 
Slander  and  Libel  (3d  ed.),  section  367. 

Judgment  affirmed. 

Filed  March  24,  1S86. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  appellant  contends  in  his  petition  for  a 
rehearing  that  the  record  presents  the  question  of  the  mis- 
•conduct  of  counsel  in  argument  in  two  ways,  upon  affidavit 
and  by  recitals  in  the  bill  of  exceptions,  and  that  we  were  in 
-error  in  holding  that  it  was  sought  to  be  presented  only  on 
affidavit.     It  certainly  was  attempted  to  be  presented  by  af- 
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fidavit,  and  it  is  doubtful  whether  all  that  is  recited  in  the 
record  does  not  refer  to  the  statements  of  the  affiants;  but^ 
however  this  may  be,  the  statements  of  counsel  in  argument^ 
even  if  improper,  were  not  of  such  a  material  character  as  to 
warrant  a  reversal.  It  is  only  where  the  improper  statemenU 
of  counsel  are  of  such  a  material  character  as  that  it  appeai-s^ 
probable  that  they  were  instrumental  in  obtaining  a  wrong 
verdict,  that  a  reversal  will  be  adjudged.  Boyle  v.  State,  lOS- 
Ind.469;  Shular  v.  State,  105  Ind.  289,  and  authorities  cited- 

Petition  overruled. 

Filed  June  26,  1886. 


No.  12,176. 

McCormick  v.  Hartley  et  al. 

Chattel  Mortgage. —  Recording, —  Seniority. — Fravd, — Where  a  chatteF 
mortgage  is  not  recorded  within  ten  days,  as  required  by  statute,  but  a 
new  mortgage,  duly  recorded,  is  given  in  renewal,  the  latter  will  be 
senior  to  an  intervening  recorded  mortgage,  executed  by  the  mortgagor 
upon  the  same  property  for  the  purpose  of  defrauding  the  first  mort- 
gagee. 

Same. — Foreclosure  of  Fraudulent  Mortgage. — Ivjunclion. — A  mortgagee  of 
personal  property,  notwithstanding  the  mortgage  debt  is  not  due,  and 
without  regard  to  the  solvency  or  insolvency  of  the  mortgagor,  may 
maintain  a  suit  to  enjoin  the  enforcement  of  a  judgment  of  foreclosure* 
rendered  upon  a  mortgage  executed  to  defraud  him. 

From  the  Benton  Circuit  Court. 

D.  E.  Straight,  U.  Z.  Wiley,  S.  F.  CaHer  and  /.  F.  Hadley^ 
for  appellant. 

S.  3L  Shepard  and  C.  Martindale,  for  appellees. 

NiBLACK,  C.  J. — Complaint  by  Joseph  H.  Hartley,  John 
Sioss  and  John  W.  Switzer,  charging  that  prior  to  the  1st  day 
of  November,  1882,  Thomas  F.  Redmond  wa»  indebted  i» 
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them  in  thesumof  $1^000^  such  indebtedness  being  evidenced 
hy  a  promissory  note  payable  on  thai  day ;  that  said  Red- 
mond, after  giving  such  note,  had  executed  to  the  plaintiffs 
a  chattel  mortgage  to  secure  the  payment  of  the  same  upon 
one  Washington  hand-presg,  one  Nonpareil  jobber,  and  all 
the  fixtures  and  type  belonging  to  the  Benton  Review,  but 
that  said  mortgage,  by  reason  of  neglect,  was  not  recorded 
in  the  proper  recorder's  office  within  ten  days  after  the  same 
was  executed;  that,  on  the  6th  day  of  January,  1883,  the 
said  Redmond,  fraudulently  and  corruptly  combining  and  con- 
federating with  Albert  G.  McCormick,  his  father-in-law,  and 
without  any  consideration,  executed  to  the  latter  a  chattel 
mortgage  on  the  same  property,  which  was  duly  recorded  in 
the  proper  recorder's  office  within  ten  days  after  its  execu- 
tion; that,  on  the  6th  day  of  January,  1883,  the  said  Red- 
mond renewed  the  note  held  against  him  as  above  stated  by 
the  plaintiffs,  and  made  the  renewal  note  payable  on  the  1st 
day  of  November,  1883,  and  also  executed  a  chattel  mort- 
gage to  the  plaintiffs  upon  the  same  property  contained  in 
his  first  mortgage  to  them,  and  described  in  his  mortgage  to 
McCormick,  to  secure  the  payment  of  such  renewed  note ;. 
that  this  last  named  mortgage  was  properly  recorded  in  the 
recorder's  office  of  the  county  in  which  said  Redmond  re- 
sided, within  ten  days  after  the  same  was  executed ;  that  at 
the  time  Redmond  executed  to  McCormick  a  chattel  mort- 
gage as  herein  above  set  forth,  he  had  not  sufficient  property 
to  pay  all  his  debts,  but  was  in  fact  hopelessly  and  noto- 
riously insolvent,  which  fact  the  said  McCormick  then  well 
knew ;  that  Redmond  executed  the  McCormick  mortgage, 
and  caused  it  to  be  recorded,  without  the  knowledge  or  con- 
sent of  McCormick,  and  that  said  mortgage  was  not  in  fact 
delivered  to  McCormick  until  long  after  it  was  so  recorded ; 
that  said  mortgage  was  executed  for  the  piir|K)se  of  hinder- 
ing, delaying  and  defrauding  the  said  Redmond's  creditors ; 
that  afterwards  McCormick  commenced  a  suit  in  the  Benton 
Circuit  Court  against  Redmond  to  foreclose  his  said  pretended 
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mortgage,  but  without  making  the  plaintiffs  herein  parties  to 
said  suit;  that,  on  the  20th  day  of  February,  1883,  McCor- 
mick recovered  a  judgment  in  such  suit  against  Redmond  for 
the  sum  of  $620.68,  and  a  foreclosure  of  such  pi-etended  mort- 
gage; that  the  said  Redmond  was  not  indebted  to  the  said 
McCormick  in  any  sum  whatever,  either  at  the  time  said  suit 
was  commenced,  or  when  such  judgment  was  rendered,  and 
that  such  suit  was  prosecuted  for  the  purpose  of  cheating  and 
defrauding  the  plaintiffs  and  of  depriving  them  of  the  ben- 
efit of  their  lien  upon  the  mortgaged  property;  that  the  said 
McCormick  was  then  threatening  to  have  an  order  of  sale  is- 
sued upon  his  said  judgment  of  foreclosure  against  the  said 
Redmond,  and  to  sell  the  property  therein  described,  and 
would  do  so  if  not  enjoined  and  inhibited  by  competent  au- 
thority, to  the  great  and  irreparable  injury  of  the  plaintiflb. 
Wherefore  the  plaintiffs  demanded  that  a  temporary  restrain- 
ing order  might  be  issued  against  McCormick,  and  that,  upon 
;i  final  hearing,  the  judgment  of  foreclosure  rendered  as  above 
in  his  favor  might  be  annulled  and  set  aside,  and ^hat  he,  the 
said  McCormick,  should  be  perpetually  enjoined  and  inhib- 
ited from  enforcing  or  attempting  to  enforce  such  judgment. 

A  temporary  restraining  order  was  issued  as  demanded, 
:(n<l,  upon  their  appearance  to  the  action,  McCormick  and 
Redmond  jointly  demurred  to  the  complaint,  but  their  de- 
murrer being  overruled,  Redmond  demurred  separately  and 
liis  demurrer  was  sustained. 

At  the  final  hearing  between  the  plaintiffs  and  McCormick, 
the  circuit  court  made  a  finding  in  favor  of  the  plaintiffs,  and 
<'ntered  an  order  annulling  and  setting  aside  the  judgment  of 
foreclosure  obtained  by  McCormick  against  Redmond,  and 
perpetually  enjoining  and  inhibiting  McCormick  from  en- 
forcing or  attempting  to  enforce  such  judgment. 

McCormick  assigns  error  upon  the  overruling  of  the  de- 
murrer filed  by  him  and  Redmond  jointly,  upon  the  alleged 
ground  that  the  complaint  was  insufficient  as  against  him  as 
well  as  Redmond. 
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It  is  sought  to  be  maintained  in  argument  that  the  com- 
plaint was  fatally  defective:  First  Because  of  the  neglect 
of  the  plaintiffs  to  have  their  first  chattel  mortgage  recorded 
within  ten  days  after  its  execution,  the  diligent  and  not  the 
negligent  being  entitled  to  equitable  relief.  Secondly.  Be- 
cause it  was  shown  that  the  mortgage  debt  of  the  plaintifis 
was  not  due  when  the  action  was  commenced.  Thirdly.  Be- 
cause it  was  not  averred  that  Redmond  had  no  other  prop- 
erty at  the  time  of  the  commencement  of  this  suit  to  which 
the  plaintiffs  might  resort  for  the  collection  of  their  debt. 
Fourthly.  Because  the  manner  in  which  the  plaintiffs  would 
have  been  injured  by  a  sale  of  the  mortgaged  property  on 
the  McCormick  judgment  was  not  stated.  Fifthly.  Because 
it  was  not  made  sufficiently  apparent  that  the  appellants  had 
no  other  adequate  remedy. 

In  the  first  place,  all  other  things  being  equal,  equity 
&vors  the  more  diligent.  Where  one,  by  his  negligence, 
permits  another  to  obtain  a  business  advantage  over  him,  his 
negligence  will  be  taken  into  account  against  him  upon  an 
application  for  equitable  relief  against  the  advantage  which 
.has  thus  been  obtained  over  him.  This  is  too  elementary  to 
require  the  citation  of  authorities.  No  such  a  question  of 
negligence  is,  however,  presented  in  this  case.  The  com- 
plaint charged  that  Redmond  owed  the  plaintiffs  a  pre-ex- 
isting debt,  and  that  his  mortgage  to  McCormick  was  to 
hinder,  delay  and  defraud  the  plaintiffs  in  the  collection  of 
their  debt.  This  the  demurrer  admitted,  and,  the  facts  being 
admitted,  the  McCormick  mortgage,  however  valid  as  between 
the  parties,  became  junior  and  subordinate  to  the  mortgage  of 
the  plaintiffs. 

In  the  next  place,  it  is  true,  as  contended,  that  until 
s,  creditor  acquires  a  lien  upon  the  property  of  the  debtor, 
the  latter  has  full  dominion  over  his  property,  and  may 
-convert  one  species  of  it  into  another  species,  and  may 
alienate  to  a  purchaser.  It  is  also  true,  that  without  such  a 
lien  a  creditor  can  not  have  an  injunction  to  prevent  the 
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debtor  from  disposing  of  his  property,  or  permitting  otherjf 
to  do  so,  althongh  he  may  have  reason  to  apprehend  that  th^- 
contemplated  disposition  will  be  fraudulent  as  against  cred- 
itors, but  a  different  rule  prevails  where  a  creditor  has  ac- 
quired a  lien  upon  his  debtor's  property,  and  especially  a 
specific  lien,  as  by  the  execution  of  a  mortgage.  Bump  Fraud. 
Con.  527.  A  mortg^ee  of  personal  property  acquires  an  in- 
terest in  the  property  mortgaged,  for  the  protection  of  which 
he  may  appeal  to  the  courts  without  waiting  till  the  mort- 
gage debt  becomes  due.  Boone  Mort.,  sections  257,  258, 
285;  Woodruff  v.  Hahey,  8  Pick.  333;  Welch  v.  WhiUanore, 
25  Maine,  86 ;  Jones  Mort.,  section  684 ;  Walke}"  v.  Radfordy 
67  Ala.  446. 

This  was  not  a  suit  to  foreclose  the  plaintiffs'  mortgage. 
Nor  was  it  an  action  to  recover  a  judgment  for  the  mortgage 
debt.  It  was  simply  and  only  an  appeal  to  the  equity  juris- 
diction of  the  circuit  court  for  the  protection  and  preserva- 
tion of  the  mortgaged  property  as  a  security  for  the  payment 
of  the  debt  when  it  should  become  due.  For  the  purposes  of 
this  suit,  therefore,  it  was  quite  immaterial  whether  the  mort- 
gage debt  was  or  was  not  due. 

In  the  third  place,  the  plaintiffs,  having  obtained  a  mort- 
gage to  secure  the  payment  of  their  debt,  had  the  right  to 
resort  primarily  to  the  mortgaged  property  for  its  payment, 
and  to  take  such  measures  as  were  necessary  for  its  protec- 
tion and  preservation  witliout  reference  to  whether  Red- 
mond might  be  solvent  or  insolvent  when  their  debt  should 
become  due. 

In  the  fourth  place,  the  allegations  that  the  mortgaged  prop- 
erty was  liable,  and  was  about  to  be  sold  on  a  judgment  of 
foreclosure  obtained  for  the  purpose  of  hindering,  delaying 
and  defrauding  the  plaintiffs,  and  under  circumstances  which 
might  and  probably  would  result  in  an  ultimate  loss  to  them 
of  all  their  interest  in  the  property,  were  allegations  of  facts 
from  which  a  material  and  probably  irreparable  injury  to  the 
plaintiffs  might  be  inferred. 
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In  the  fifth  place^  all  matters  pertaining  to  the  foreclosure 
of  a  mortgage  are  inherently  of  equitable  jurisdiction.  Jones 
Mort.,  section  1443. 

The  protection  and  preservation  of  mortgaged  property,  as 
a  security  for  the  payment  of  the  mortgaged  debt,  also  per- 
tain to  the  same  jurisdiction.  Herman  Chat.  Mort.  485,  and 
;authorities  cited.  So,  also,  do  proceedings  instituted,  as  in 
this  case,  for  relief  against  fraud.  Pomeroy  Eq.  Juris.,  sec- 
tions 119,  164, 1230,  1345;  Bump  Fraudulent  Conveyances, 
530.  • 

The  judgment  is  affirmed,  with  costs. 

Filed  April  20, 1886;  petition  for  a  rehearing  overruled  June  26,  1886. 
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Hackney  v.  Welsh. 

Extradition. — Surrender  of  One  Brought  by  Requisition  from  Another  State, — 
Eaeape, — Where  one  commits  a  felony  in  Michigan,  and  volantarilj 
comes  into  this  State  and  is  arrested  for  a  felony  committed  here,  and 
while  in  custody  a  warrant  for  his  arrest,  issued  on  a  requisition  from 
Michigan,  is  received  by  the  officer  detaining  him,  but  the  accused, 
escaping  from  custody,  flees  to  Ohio,  from  which  State  he  is  returned 
to  Indiana  upon  requisition,  he  may,  upon  the  failure  of  the  prosecu- 
tion against  him  in  this  State,  be  surrendered  to  the  authorities  of 
Michigan  on  the  requisition  from  that  State. 

^AKE. —  Good  Faith  of  Public  Officers. — Piesumption. — The  presumption  is 
that  public  officers  discharge  their  duties  in  good  faith,  and  the  mere 
fact  that  the  accused  was  kept  in  custody  for  more  than  a  year,  when  a 
nolie  prosequi  was  entered  to  the  charge  preferred  against  him  in  this 
State,  does  not  show  bad  faith. 

Same. — Good  Faith  not  Affected  by  Knowledge  or  Expectation  of  Sheriff. — Prosh 
ecvting  Attorney. — The  good  faith  of  extradition  proceedings  is  not  af- 
fected by  the  knowledge  or  expectation  of  reward  of  the  sheriff,  as  the 
State  is  not  represented  by  that  officer  but  by  the  prosecuting  attorney. 

SaM£. — AtUhentication, — Governor's  Certificate. — The  Governor  is  not  required 
to  certify  that  an  information  and  other  papers  accompanying  a  requi- 
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sition  are  genuine;  it  is  sufficient  if  he  certifies  that  they  are  duly  aa- 
thenticated. 
Same. — Affidavit — Signature  of  Prosecuting  Attorney, — An  anthentication  by 
affidavit  and  by  the  signature  of  the  prosecuting  attorney  is  sufficient 

From  the  Decatur  Circuit  Court. 

/.  D,  Miller  and  F.  E.  Gavin^  for  appellant. 
J.  K,  Ewing,  C  Emng,  W.  A .  Moore  and  J.  0,  MarakaUf 
for  appellee. 

Elliott,  J. — The  appellant  petitioned  for  a  writ  o£habeag 
corpus,  alleging,  in  his  petition,  that  he  was  unlawfully  re- 
strained of  his  liberty  by  the  appellee ;  that  the  cause  of  hi* 
restraint  was  an  arrest  under  a  warrant  issued  by  the  Gov- 
ernor of  Indiana  upon  a  requisition  from  the  Governor  of 
Michigan ;  that  the  restraint  is  illegal  in  this,  that  he  is  a 
resident  of  the  State  of  Ohio,  and  in  September,  1885,  was 
arrested  by  authority  of  a  warrant  issued  by  the  Governor  of 
that  State  upon  a  requisition  from  the  Governor  of  Indiana; 
that  this  requisition  was  issued  upon  an  indictment  returned 
by  the  grand  jury  of  Decatur  county,  in  this  State,  charging 
him  with  a  felony  ;  that  he  was  surrendered  to  the  agent  of 
this  State  to  be  tried  on  that  indictment,  and  that  he  has 
been  continuously  in  the  jail  of  Decatur  county  on  that  charge 
from  the  time  the  indictment  was  returned  until  April,  1886, 
when  a  nolle  prosequi  was  entered. 

The  return  of  the  appellee  alleges  that  the  petitioner  is 
held  in  custody  under  a  warrant  issued  by  the  Governor  of 
Indiana  upon  a  requisition  from  the  Governor  of  Michigan ; 
that  the  petitioner  committed  the  crime  of  larceny  in  the 
State  of  Michigan,  and,  fleeing  from  justice  in  that  State,  vol- 
untarily came  into  Indiana ;  that,  by  virtue  of  the  indict- 
ment returned  against  him  by  the  grand  jury  of  Decatur 
county,  he  was  confined  in  the  jail  of  that  county  on  the  12th 
day  of  December,  1884,  and  there  remained  until  the  12th 
day  of  September,  1885,  when  he  escaped  and  fled  to  the 
State  of  Ohio ;  that,  upon  a  warrant  issued  by  the  Governor 
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of  that  State  pursuant  to  a  requisition  of  the  Governor  of 
Indiana^  he  was  arrested  and  brought  back  to  the  jail  of 
Decatur  county  from  which  he  had  escaped  ;  that  the  war- 
rant issued  on  the  requisition  of  the  Governor  of  Michigan 
came  to  the  hands  of  the  appellee  on  the  29th  day  of  De- 
cember, 1884 ;  that  the  petitioner  is  not  a  resident  of  Ohio, 
but  18  a  travelling  pickpocket,  and  that  neither  the  State  of 
Michigan  nor  its  agents  had  any  connection  with  the  peti- 
tioner's arrest  in  Ohio. 

There  is  some  conflict  in  the  authorities  as  to  whether  a 
person  who  is  brought  from  one  State  to  another  to  answer 
a  particular  charge  can  be  tried  on  any  other  charge  than 
that  upon  which  he  was  extradited,  ^aic  v.  Stewart,  60 
Wis.  587  (50  Am.  R.  388) ;  Adriance  v.  Lagrave,  59  N. 
Y.  110  (17  Am.  R.  317);  In  re  Noyes,  17  Albany  L.  J. 
407  ;  U.  8.  V.  Caldwell,  8  Blatchf.  131 ;  U.  8.  v.  Lamrenoe, 
13  Blatchf.  295;  Williaias  v.  Bacon,  10  Wend.  636; 
Browning  v.  Abrams,  61  How.  Pr.  172 ;  Com.  v.  Hatves,  13 
Bush,  697  (26  Am.  R.  242);  State  v.  Vanderpool,  39 
Ohio  St.  273  (48  Am.  R.  431) ;  Compton  v.  Wilder,  40  O.  S. 
130;  In  re  Cannon,  47  Mich.  481.  Instructive  and  inter- 
esting discussions  of  this  subject  will  be  found  in  14  Albany 
L.  J.  96 ;  Princeton  Review,  January,  1879 ;  North  Ameri- 
can Review,  May,  1883 ;  20  Albany  L.  J.  425  ;  Spear  Extra- 
dition, 558 ;  Church  on  Habeas  Corpus,  section  462. 

We  can  not  accept  as  authority  the  cases  in  which  treaty 
stipulations  exerted  a  controlling  influence,  for  here  there 
are  no  such  stipulations,  and  in  our  opinion  there  is  an  es- 
sential diflerence  between  the  two  classes  of  cases.  The  cas(» 
before  us  is  entirely  unaffected  by  treaty  stipulations  and  is  a 
purely  inter-state  one.  There  is  a  class  of  cases,  we  may  re- 
mark in  passing,  which  strongly  support  the  doctrine  of  the 
cases  which  hold  that  a  person  brought  into  a  State  to  answer 
a  particular  charge  may  be  tried  upon  another.  We  refer  to 
those  cases  which  hold  that  no  matter  how  the  criminal 
comes  within  the  jurisdiction  of  the  State  he  may  be  tried. 
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State  V.  Wenzel,  11  Ind.  428  ;  Ex  Parte  Krans,  1  B.  &  C.  258 ; 
Ex  Parte  Scott,  9  B.  &  C.  446;  Ker  v.  People,  110  111. 
627  (51  Am.  R.  706) ;  Ham  v.  State,  4  Texas  App.  645 ; 
Dows'  Case,  18  Pa.  St.  37.  But  we  are  not  required  to 
outer  this  field  of  controversy,  for  we  regard  the  case  be- 
fore us  as  essentially  different  from  those  to  which  we  have 
referred. 

The  difference  between  this  case  and  the  cases  lying  in  the 
field  of  controversy  is  this :  Here  the  State,  upon  whose 
request  the  accused  was  extradited,  is  not  seeking  to  try  him 
for  any  offence,  nor  to  subject  him  to  its  jurisdiction.  The 
authorities  of  Indiana  are  not  seeking  to  do  more  than  to 
•allow  the  requisition  from  the  State  of  Michigan  to  operate 
upon  a  fugitive  from  justice  who  had  voluntarily  oome 
within  our  territory.  They  do  not  seek  to  try  him  for  any 
offence  under  our  laws,  but  all  they  are  seeking  to  do  is  to 
give  effect  to  the  demand  of  a  sister  State.  It  is  really 
Michigan  and  not  Indiana  that  detains  the  petitioner.  In- 
diana, therefore,  is  not  guilty  of  any  bad  faith,  nor  of  any 
breach  of  comity. 

There  is  still  another  important  difference  between  this 
ease  and  those  referred  to,  for  here  the  fugitive  was  volun- 
tarily in  Indiana  before  December  29th,  1884,  when  the 
warrant  on  the  requisition  from  Michigan  was  received  by 
the  appellee  as  sheriff  of  Decatur  county,  and  he  was,  there- 
fore, subject  to  arrest  on  that  warrant  before  he  escaped  from 
jail  and  fled  to  Ohio.  Prior  to  his  imprisonment  he  was 
voluntarily  in  Indiana,  and  it  was  by  his  escape  from  the 
jail  of  Decatur  county  that  he  succeeded  in  leaving  our  ter- 
ritorial limits.  If  he  had  not  escaped,  it  is  quite  clear  that 
he  could  have  been  rightfully  surrendered  under  the  warrant 
issued  by  the  Governor  of  this  State.  When  that  warrant 
came  to  the  hands  of  the  apptfllee,  the  appellant  was  in  this 
State,  and  might,  we  repeat,  have-  been  held  under  it,  so  that, 
when  he  was  brought  back  to  Indiana  after  his  escape  from 
jail,  he  was  in  no  worse  plight  than  when  he  fled.     It  was 
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the  fiiult  of  our  officers,  if  &alt  there  was^  not  of  those  of 
Michigan^  that  he  did  escape,  and  they  are  not  answerable  for 
his  absence  from  Indiana.  It  would  be  an  unsubstantial  re- 
finement to  hold  that  the  escape  from  jail  and  flight  to  Ohio 
deprived  the  Governor's  warrant  of  for^p  and  required  our 
officers  to  permit  the  appellant  to  again  fl^e  to  that  or  some 
other  State.  We  are  not  dealing  with  a  case  in  which  In- 
diana seeks  to  try  a  man  for  a  violation  of  an  Indiana  law, 
nor  are  we  dealing  with  a  case  where  the  officers  of  the  State 
have  brought  a  man  within  our  territory  for  the  purpose  of 
subjecting  him  to  the  demand  of  another  State.  On  the  con- 
trary, we  have  before  us  a  case  where  the  accused  had  vol- 
untarily come  into  our  State,  was  arrested  for  a  violation  of 
our  laws,  was  imprisoned  in  one  of  the  jails  of  the  State  when 
the  demand  reached  our  officers,  and  had  succeeded  in  get- 
ting out  of  our  territory  by  his  escape  from  jail  and  flight  to 
^another  jurisdiction.  The  fugitive  was  voluntarily  in  Indi- 
ana when  our  Governor  issued  the  warrant;  he  was  not 
brought  here  to  make  that  warrant  operative,  for  he  had 
«come  here  by  his  own  voluntary  act.  The  Michigan  authori- 
ties now  demand  him,  and  all  that  Indiana  does  in  sur- 
rendering him  is  to  yield  to  the  demand  of  a  sister  State  a 
fugitive  who  was  voluntarily  in  our  State  before  that  demand 
reached  its  officers. 

A  case  ifl  referred  to  by  Mr.  Spear  as  reported  in  Binn's 
Justice,  where  it  was  held,  '^  where  a  defendant  is  brought  into 
a  State  as  a  fugitive  from  justice,  after  acquittal,  or  conviction 
and  pardon,  he  can  not  be  surrendered  to  the  authorities  of 
another  State  as  a  fugitive,  but  must  be  allowed  an  oppor- 
tunity to  return  to  the  State  in  which  he  is  domiciled." 
Spear's  Law  of  Extradition  (2d  ed.)  558.  We  can  not  ascer- 
tain the  facts  of  that  case,  but  we  know  that  it  was  the  de- 
cision of  the  court  of  Quarter  Seasions,  and  therefore  of  but 
little  value  as  an  authority.  So  far  as  we  can  judge  of  the 
<>ase  it  is  different  from  the  present,  as  it  does  not  there  ap- 
Vol.  107.— 17 
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pear  that  when  the  demand  from  the  sister  State  reached  the 
State  to  which  it  was  addressed^  the  accused  was  confined  in 
jail  for  an  oflFence  committed  after  he  had  voluntarily  come 
into  the  State.  This  we  regard  as  an  essential  fact,  exerting 
an  important  influepce  in  the  case.  But,  conceding  that  the 
case  is  directly  opposed  to  our  views,  it  is  difficult,  if  not  im- 
possible, to  reconcile  it  with  the  decision  in  Dows^  Case,  su- 
pra, where  it  was  said,  by  the  court,  speaking  through  one 
of  the  ablest  judges  that  ever  occupied  its  bench,  Gibson,  C. 
J.,  that  "A  judge  at  the  place  of  arrest,  could  not  be  bound 
to  discharge  a  prisoner  proved  to  have  fled  from  a  well^ 
founded  accusation  of  murder."  The  decision  in  People 
v.  Sennottf  20  Albany  L.  J.  230,  is  here  strongly  in  point 
in  support  of  our  conclusion,  although  the  case  before  us  is 
a  stronger  one  against  the  accused  person  than  was  that,  for 
there  the  accused  was  not  in  the  State  of  Illinois  by  his  vol- 
untary act  when  the  warrant  upon  the  requisition  reached  the^ 
liandsof  the  sherifl*;  while  here  the  fact  is  that  at  the  time  the 
Governor  of  Indiana  issued  his  warrant  the  appellant  was  in  this 
State,  not  brought  here  upon  compulsory  process,  but  here  by 
his  own  act.  The  fact  just  mentioned  exerts  an  important  influ- 
ence upon  this  case,  and  had  it  existed  in  the  Illinois  case 
would  have  disarmed  Mr.  Spear's  criticism  of  much  of  its 
force.  The  same  case  came  before  Judge  Drummond  of  the 
United  States  Circuit  Court,  and  he  decided  it  as  the  State 
court  had  done.     12  Chicago  Legal  News,  115. 

We  have  no  doubt  that  the  authority  of  these  decision.*;,, 
waiving  all  other  considerations  except  the  rank  and  the  stand- 
ing of  the  courts,  is  much  weightier  than  that  of  the  court 
of  Quarter  Sessions  of  Philadelphia. 

Our  conclusion  is  further  supported  by  the  decision  of 
the  Court  of  Appeals  of  New  York  in  Adriance  v.  Lagrave^ 
supra,  where  this  statement  of  the  law  was  approved :  "  We 
admit  in  this  country  that,  if  a  man  is  bona  fide  tried  for  the 
ofience  for  which  he  was  given  up,  there  is  nothing  to  pre- 
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vent  his  being  subsequently  tried  for  another  offence,  either 
antecedently  committed  or  not.     *     *     Clarke  Ex.  90." 

In  this  instance  the  agents  of  the  State  of  Michigan  were  not 
guilty  of  any  wrong,  for  they  are  simply  attempting  to  enforce 
a  warrant  issued  by  the  Governor  of  Indiana  at  a  time  when 
the  fugitive  from  Michigan  was  in  Indiana,  by  his  own  act, 
and  Indiana  is  not  acting  in  bad  faith,  for  there  is  no  effort 
to  try  the  petitioner  for  a  crime  different  from  that  upon 
which  he  was  extradited. 

It  is  contended  in  the  able  brief  of  appellant's  counsel  that 
the  &ct  that  their  client  was  kept  in  jail  from  September, 
1884,  until  April,  1886,  when  a  nolle  prosequi  was  entered, 
shows  bad  faith.  This  contention  can  not  prevail.  The  pre- 
sumption is  in  favor  of  good  faith,  and  the  mere  &ct  that  the 
appellant  was  kept  in  custody  does  not  show  fraud.  Louis- 
mile,  etc.f  R.  W.  Co,  v.  Thompson,  post,  p.  442.  So,  too,  the  pre- 
sumption is  that  public  officers  have  faithfully  discharged 
their  duties,  and  the  facts  pleaded  do  not  rebut  either  of  these 
presumptions. 

It  is  also  asserted  that  "  the  information  and  other  papers 
accompanying  the  requisition  are  not  authenticated."  In  sup- 
port of  this  position  counsel  say :  "  The  Governor  does  not 
certify  that  they  are  genuine,  but  he  says  that  they  are  duly 
authenticated."  We  do  not  understand  that  the  law  requires 
the  Governor  to  certify  that  the  papers  are  genuine;  it  is  suf- 
ficient if  he  certifies  that  they  are  duly  authenticated.  Ex 
Parte  Reggd,  114  U.  S.  642. 

We  think  counsel  are  in  error  in  assuming  that  the  papers 
are  not  authenticated,  for  we  find  that  they  are  authenticated 
by  affidavit  and  by  the  signature  of  the  prosecuting  attorney. 
Ex  Paiie  Reggel,  supra;  Tullis  v.  Fleming y  69  Ind.  15 ;  jBo6- 
ins(m  V.  Flanders,  29  Ind.  10;  Nichols  v.  Comeliv^y  7  Ind. 
611. 

The  reply  to  the  return  alleges  that  the  sheriff  knew  that 
the  appellant  was  not  to  be  tried  on  the  charge  preferred 
against  him  by  the  grand  jury  of  Decatur  county,  and  that 
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he  brought  him  back  to  that  county  from  Ohio  for  the  pur- 
pose of  retijurning  him  to  Michigan  and  receiving  a  reward. 
We  incline  to  the  opinion  that  this  reply  is  bad  as  a  departure 
from  the  petition^  but^  aside  from  this  consideration,  we  deem 
it  bad.  The  prosecuting  attorney  of  the  judicial  circuit,  and 
not  the  sheriff,  represented  the  State,  and  the  knowledge  of 
the  sheriff  could  not  affect  that  officer.  The  warrant  and 
requisition  were,  we  must  presume,  procured  in  good  faith, 
and  there  is  nothing  alleged  which  overthrows  this  presump- 
tion. 

The  knowledge  or  expectation  of  the  sheriff  could  not  af^ 
feet  the  State,  nor  any  of  its  other  officers;  but,  even  if  it 
could,  certainly  the  State  of  Michigan  would  not  be  affected, 
and  it  is  really  that  State,  and  not  Indiana,  that  detains  the 
appellant. 

Judgment  affirmed. 

FUed  June  26, 1886. 
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Guaranty. — Bond, — Contract, — A  bond  stipulating  that  the  principal  shall 
perform  certain  specified  things,  and  that  it  shall  be  a  continuing  guar- 
anty until  after  notice,  is  a  contract  of  guaranty. 

Same. — ConiriUit  of  Agency, — Band  for  PetformasM/t, — ConArwiifm, — Where  a 
contract  of  agency  and  a  bond  given  by  the  agent  to  secure  its  perform- 
ance are  executed  concurrently,  they  must  be  construed  together. 

Same. — lAabilUy  of  SureHea. — The  sureties  in  the  bond  are  not  liable  for 
transactions  of  the  agent  beyond  the  scope  of  his  contract,  or  for  fail- 
ures which  do  not  relate  to  some  duty  imposed  thereby. 

Sam  K.-  'Principal  and  Agent, — Where  the  contract  is  that  the  principal 
.^li  11  consign  to  the  agent  machines  to  be  sold  or  leased  by  him,  as  the 
former's  property,  the  sureties  Hi  the  bond  are  not  liable  for  sales  made 
to  the  agent. 
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Same. — New  Contraet  vnth  A^enL — Merger, — EeUcue  of  Guarcmiors, — Where, 
after  breach  of  a  contracti  the  performance  of  which  is  guaranteed,  the 
creditor  and  debtor  enter  into  a  new  contract,  by  which  the  amount  of 
damages  then  due  is  made  payable  on  a  future  day,  and  on  terms  dif- 
ferent from  those  imposed  by  the  original  agreement,  the  old  contract  is 
presumptiyely  merged,  and  the  guarantors  discharged  from  liability. 

From  the  Grant  Circuit  Court. 

W,  W.  Woollen  and  /.  F,  McDowell,  for  appellant. 
A.  Steele  and  R.  T.  St.  John,  for  appellees. 

Mitchell,  J. — This  suit  was  brought  by  the  Weed  Sew- 
ing Machine  Company  against  Winchel  and  Murphy,  to  re- 
cover on  a  bond  executed  by  them  with  and  as  the  sureties 
of  one  Sale.  The  plaintiff  sought  to  recover  the  amount  of 
a  judgment  it  had  previously  recovered  against  Sale,  and 
also  the  amount  of  three  promissory  notes  executed  by  him 
payable  to  the  sewing  machine  company,  all  of  which,  with 
interest,  it  was  averred  remained  due  and  unpaid.  Sale  was 
alleged  to  be  insolvent. 

The  case  having  been  put  at  issue,  a  jury  was  required  to 
return  the  facts  to  the  court  in  the  form  of  a  special  verdict. 

The  merits  of  the  controversy  may  be  fully  determined  by 
a  consideration  of  the  facts  thus  returned,  without  regard  to 
some  questions  which  have  been  discussed  relating  to  the 
pleadings.  Shortly  stated,  the  facts  found  within  the  issues 
are  as  follows:  On  the  22d  day  of  November,  1872,  the 
Weed  Sewing  Machine  Company  appointed  one  Dennis  S. 
Sale,  of  Marion,  Indiana,  its  local  agent.  The  appointment 
was  by  a  writing  which  embraces  minute  and  detailed  stip- 
ulations covering  the  terms  of  the  agency.  The  company 
agreed  to  consign  sewing  machines  to  Sale.  These  were  to 
be  sold  or  leased  by  him,  as  its  property,  on  certain  prescribed 
terms*  Sales  or  leases  were  to  be  made  for  cash,  or  to  re- 
sponsible parties,  whose  notes  were  to  be  taken  payable  to 
the  company  and  endorsed  by  the  agent.  An  account  of  all 
sales  and  leases,  together  with  all  cash  and  notes  received, 
was  to  be  forwarded  weekly,  the  agent  having  the  right  to 
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retain  either  in  cash  or  notes  a  stipulated  commission  on  all 
sales  or  leases. 

Concurrently  with  the  contract  of  agency,  the  bond  sued 
on  was  executed.  It  was  in  the  penal  sum  of  $3,000,  and 
recited  that  it  was  executed  by  Sale  as  principal  and  Winchel 
and  Murphy  as  sureties.  The  condition  of  the  bond  was, 
that  Sale  would  well  and  truly  pay  "  every  indebtedness  or 
liability  now  existing,  or  which  may  hereafter  in  any  manner 
exist  or  be  incurred,  on  the  part  of  said  Dennis  S.  Sale  to  the  said 
Weed  Sewing  Machine  Company,  whether  such  indebtedness 
shall  exist  in  the  form  of  book  accounts,  notes,  renewals,  or 
extensions  of  notes  or  accounts,  acceptances,  endorsements  or 
otherwise,  hereby  waiving  presentment  for  payment,  notice 
of  non-payment,  protest,  and  notice  of  protest,  and  diligence 
upon  all  notes  now  or  hereafter  executed,  endorsed,  trans- 
ferred, guaranteed  or  assigned  by  the  said  Dennis  S.  Sale  to 
the  Weed  Sewing  Machine  Company."  It  was  also  stipu- 
lated in  the  bond  that  it  was  to  "  remain  in  full  force  and 
effect,  and  a  continuing  guaranty  until  after  notice  in  writing 
shall  have  been  given  and  received  by  said  Weed  Sewing 
Machine  Company." 

On  the  15th  day  of  November,  1875,  Sale,  having  ceased 
to  transact  business  for  the  company  as  agent,  purchased  two 
machines  of  it  and  gave  his  note  for  $80.  After  paying  $40 
on  the  note  so  given,  a  judgment  was  recovered  against  him 
by  the  company  for  the  unpaid  balance  and  interest.  In 
April,  1876,  the  agency  having  terminated  in  September, 
1874,  upon  an  accounting  and  compromise  of  the  matters  in- 
volved in  the  business,  $600  was  agreed  to  be  due  from  Sale 
to  the  company.  This  indebtedness  grew  out  of  the  failure 
of  Sale  to  pay  over  money  which  had  been  received  by  him 
from  time  to  time,  and  which  belonged  to  the  companv,  as 
appeared  by  his  reports  made  from  week  to  week,  as  his  con- 
tract required.  These  defalcations,  beginning  about  thirty 
<lays  after  the  agency  commenced,  and  increasing  gradually 
until  the  agency  terminated,  were  exhibited  on  the  weekly 
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reports.  They  were  known  to  the  company  and  unknown 
to  the  bondsmen.  When  the  accounting  and  compromise 
were  had,  Sale  was  solvent,  and  the  company  took  his  three 
notes  due  in  twelve,  twenty-four  and  thirty  months  for  ^^00 
c^ach,  with  eight  per  cent,  interest,  and  ten  per  cent,  attorney's 
fees.  This  settlement  did  not  include  the  note  for  the  ma- 
chines sold  to  him  in  1875. 

The  jury  returned,  that  Sale  executed  the  notes  in  settle- 
ment of  his  account  with  the  company.  The  notes  were  pay- 
able at  a  bank  in  this  State.  The  sureties  had  no  knowledge 
of  the  indebtedness,  and  gave  no  consent  to  the  settlement. 
If  they  had  known  of  the  indebtedness — Sale  being  then 
solvent — they  could  have  secured  themselves.  Before  they 
were  informed  of  their  liability,  Sale  went  into  bankruptcy, 
and  was,  at  the  time  of  the  trial,  a  non-resident  of.  the  State. 
The  sureties  had  given  no  notice  of  a  desire  to  be  released 
from  the  bond. 

Reckoning  the  judgment  and  notes,  the  principal,  interest 
and  attorney's  fees  amount  to  about  $1,300.  Upon  the  facts 
returned,  a  judgment  for  the  defendants  was  entered.  To 
reverse  the  judgment,  this  appeal  is  prosecuted. 

The  question  is  suggested  incidentally  whether  the  obliga- 
tion of  the  bondsmen  is  that  of  guarantors  or  of  sureties. 
The  bond  is  essentially  a  collateral  engagement,  into  which 
the  sureties  have  entered  with  their  principal,  the  performance 
of  whose  original  contract  is  thereby  guaranteed.  It  stipu- 
lates on  its  face  that  the  principal  shall  "  well  and  truly " 
perform  certain  enumerated  things,  and  that  the  bond  shall 
be  a  "  continuing  guaranty  "  until  after  notice.  In  its  nature, 
and  by  the  very  terms  of  the  writing,  this  was  a  contract  of 
guaranty.  La  Rose  v.  Logansport  NaVl  Bank,  102  Ind.  332 ; 
Singer  M'fg  Co,  v.  Littler,  56  Iowa,  601. 

Whether  their  obligation  was  strictly  that  of  guarantors 
or  sureties,  is,  however,  in  this  case  of  secondary  importance, 
as  in  either  event  the  conclusion  upon  the  facts  returned  must 
have  been  the  same. 
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The  bond  and  the  contract  of  agency^  having  been  executed 
concurrently,  must  be  construed  together.  It  can  not  be  as- 
sumed that  the  bond  was  intended  as  a  security  for  the  pay- 
ment of  debts  which  were  not  contemplated  in  the  contract 
of  agency,  or  a  guaranty  for  the  performance  of  obligations 
wholly  outside  of  the  contract  with  which  it  was  executed. 
Its  scope  must,  therefore,  be  restrained  to  the  terms  of  the 
contract  between  the  sewing  machine  company  and  Sale. 
Burns  v.  Singer  Manufacturing  Oo»,  87  Ind.  541 ;  Irwin  v. 
Kilburny  104  Ind.  113;  City  of  Lafayette  v.  James,  92  Ind.. 
240  (47  Am.  R.  140). 

The  bond  having  been  executed  presumptively  with  refer- 
ence to,  and  to  secure  the  performance  of,  the  contract  of 
agency,  the  liability  of  the  sureties  can  not  be  extended  so 
as  to  embrace  transactions  beyond  the  scope  of  the  contract 
with  which  it  was  executed,  nor  can  they  be  held  to  answer 
for  the  failure  of  the  agent,  except  such  failure  relates  to 
some  duty  imposed  by  the  contract  creating  the  relation  of 
principal  and  agent. 

This  leads  to  a  consideration  of  the  terms  of  this  contract- 
It  nowhere  contemplates  that  the  agent  shall  become  the  pur- 
chaser of  machines;  on  the  contrary,  it  stipulates  expressly 
that  machines  were  to  be  consigned  to  him,  to  be  sold  or 
leased  as  the  property  of  the  consignor,  and  that  such  as  should 
remain  unsold  should  be  returned  to  the  company  at  the  ter- 
mination of  the  agency.  Plainly  then  the  sureties  were  not 
liable  to  pay  the  judgment  recovered  on  the  note  given  for 
the  machine  sold  after  the  agency  terminated.  It  could  be 
claimed  with  as  much  reason  that  the  bond  was  a  securitv 
for  a  loan  of  money,  or  any  other  transaction  wholly  discon- 
nected from  the  agency,  as  that  it  covered  the  sale  of  thestt 
machines. 

The  sureties  are  not  liable  for  the  payment  of  the  notes 
taken  in  settlement  of  the  agent's  account.  The  contract  of 
agency  provides  for  no  contingency  in  which  the  agent  was 
to  execute  his  notes  to  the  sewing  machine  company.     He 


MAY  TERM,  1886.  265 


The  Weed  Sewing  Machine  Company  v.  Winchel  et  al, 

was  to  receive  consignmente  of  machines,  and  sell  or  lease 
them,  as  the  property  of  his  principal.  He  was  authorized 
to  receive  on  such  sales,  either  cash  or  the  notes  of  the  pur- 
chaser payable  to  the  company.  If  he  took  notes,  his  con- 
tract required  him  to  endorse  them,  and  to  transmit  the  cash 
and  notes,  less  his  commissions,  weekly,  to  his  principal.  For 
any  failure  to  pay  notes  thus  endorsed,  or  to  account  for  and 
pay  over  cash  received,  the  sureties  were  liable  on  the  bond. 
For  the  payment  of  notes  so  taken  and  endorsed  by  the  agent, 
or  for  renewals,  extensions,  etc.,  of  such  not^s,  the  bond  was 
a  continuing  guaranty,  as  it  was,  also,  that  the  agent  would 
faithfully  account  for  and  pay  over  the  cash  which  he  should 
receive  upon  sales  or  leases. 

It  will  be  observed,  the  notes  were  governed  by  the  law 
merchant.  They  were  taken,  as  the  jury  find,  in  settlement 
of  the  account  of  the  agent.  Without  determining  whether 
or  not  the  implication  arises  from  this,  that  the  account  was 
thereby  paid  or  extinguished,  the  notes  were  at  least  obliga- 
tions different  from  those  provided  for  in  the  original  con- 
tract. 

The  non-payment  of  these  notes  and  the  judgment  against 
Sale,  is  assigned  in  the  complaint  as  the  breach  of  the  bond, 
thereby  authorizing  the  inference  that  the  account  was  re- 
garded by  the  plaintiff  as  liquidated  and  merged,  if  not  en- 
tirely extinguished. 

It  thus  appears  that  the  sureties  are  sought  to  be  held  for 
the  failure  of  their  principal  to  discharge  new  obligations,  not 
contemplated  by  the  contract  to  secure  the  i)erformance  of 
which  the  bond  was  given.  Into  these  are  imported  new 
terms.  They  suspended  the  right  of  the  creditor  to  proceed 
against  the  principal  to  collect  the  original  liability,  in  set- 
tlement of  which  they  were  given.  Becau.se  they  are  new 
obligations,  different  in  character  from  those,  the  performance 
of  which  was  guaranteed  by  the  bond,  the  sureties  are  not 
liable  for  their  payment.  Weed  Sewing  Machine  Co,  v.  06c?'- 
reich,  38  Wis.  325;  Haakell  v.  Burdette,  35  N.  J.  Eq.  31 ; 
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Victor  Sewing  Machine  Go,  v.  Scheffler,  61  Cal.  630;  Brandt 
Suretyship  and  Guar.,  sections  316,  317. 

Guarantors  and  sureties  are  exonerated  if  the  creditor  bv 
any  act,  done  without  their  consent,  alters  the  obligation  of 
'  the  principal  in  any  respect,  or  impairs  or  suspends  the  remedy 
for  its  enforcement. 

Where,  after  breach  of  a  contract,  the  performance  of 
which  is  guaranteed,  the  creditor  and  principal  debtor  enter 
into  a  new  contract,  by  which  the  amount  of  damages  then 
due  is  made  payable  on  a  future  day,  and  upon  terms  different 
from  tho^  imposed  by  the  original  agreement,  such  new  con- 
tract presumptively  merges  the  old.  In  such  a  case,  the  new 
obligation,  having  been  taken  upon  a  sufficient  consideration, 
becomes  the  exclusive  medium  by  which  the  rights  of  the 
parties  in  respect  to  the  payment  of  damages  are  to  be  ascer- 
tained. Such  a  contract  is  not  collateral  to  the  original,  but 
in  respect  to  the  subject  to  which  it  appertains,  it  merges  and 
supersedes  the  other.     Bailey  v.  Boyd,  75  Ind.  1 25. 

The  case  is  clearly  distinguishable  from  Lindeman  v.  Ros- 
enfield,  67  Ind.  246  (33  Am.  R.  79). 

Without  considering  other  grounds  upon  which  it  is  claimed 
the  sureties  were  legally  exonerated,  upon  the  reasons  already 
given  the  judgment  is  affirmed,  with  costs. 

Filed  June  15, 1886 ;  petition  for  a  rehearing  overruled  Sept  15, 1886. 


No.  9456. 

Sanders  v.  Weelburg,  Executrix. 

Suretyship. — Contribution,— Claim  for  Against  Decedent^ s  Estate  TriahU  by 
Jiwy, — A  claim  for  contribution  by  a  surety  against  the  estate  of  a  de- 
ceased co-surety  is  triable  by  jury. 

Same.— ASectin/y  Held  by  One  Surety  Enures  to  Benefit  of  All. — Trust. —'Where 
one  surety  obtains  a  security,  it  enures  at  once  to  tlie  benefit  alike  of 
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himself  and  his  co-suretj.    He  occapies  the  position  of  a  trustee  for 
his  co-surety,  and  can  not  deal  with  the  fund  to  the  prejudice  of  the   ) 
latter. 

Same. — Pw-duue  at  Judicial  Sale  by  One  Surety  af  PrineipaPs  Property, — RighU 
of  Co-Surety. — Where  one  surety,  having  paid  a  judgment  for  which  he  ^ 
and  his  co-surety  are  liable,  sues  out  execution  thereon  and  procurer 
the  sale  of  the  principal's  property,  which  he  purchases  at  compara- 
tively nominal  prices,  and  then  sues  his  co-surety  for  contribution,  the 
latter  may  show,  in  bar  of  the  suit,  that  such  property  of  the  principal, 
at  its  fair  value,  was  sufficient  to  satisfy  the  judgment. 

Practice. — Speei€U  Finding, — Judgment  Non  ObiUanie. — A  judgment  notwith- 
standing the  general  verdict  will  not  be  rendered  on  a  special  finding    . 
of  facts  which  is  vague  and  indefinite,  and  not  so  inconsistent  with  the 
general  verdict  as  to  control  it. 

Same. — Presumptions. — All  reasonable  presumptions  will  be  indulged  in 
favor  of  the  general  verdict,  while  nothing  will  be  presumed  in  aid  of 
the  special  findings. 

From  the  Marion  Circuit  Court. 

A.  F.  Denny,  for  appellant. 

A.  C.  Ayres  and  E,  A.  Brown,  for  appellee. 

• 

HoWK,  C.  J. — This  was  a  claim  in  favor  of  the  appellant 
and  against  the  appellee,  as  the  executrix  of  the  last  will  of 
Henry  Weelburg,  decea.sed.  The  claim  was  founded  on  a 
judgment,  which  it  was  alleged  that  one  Will.  F.  A.  Bern- 
hamer,  administrator^  etc.,  recovered  on  the  29th  day  of  Jan- 
uary, 1879,  in  the  Marion  Superior  Court,  against  one  Fred- 
erick Weelburg,  as  principal,  and  against  the  appellant  and 
the  appellee,  executrix,  etc.,  as  co-sureties,  for  the  sum  of 
nineteen  hundred  and  fifty-seven  dollars  and  twenty  cents, 
and  bearing  interest  at  eight  per  cent,  per  annum.  The  ap- 
pellant stated  in  his  claim  or  complaint  that,  as  one  of  such 
co-sureties,  on  and  before  the  9th  day  of  April,  1879,  he  paid 
on  said  judgment  the  aggregate  sum  of  eighteen  hundred  and 
eleven  dollars  and  fifty  cents,  "  in  full  of  the  balance  of  said 
judgment,  interest  and  costs,"  and  the  execution  then  out- 
standing, a.s  to  him,  was  returned  satisfied ;  that  on  the  10th 
day  of  April,  1879,  an  execution  was  issued  on  said  judg- 
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mcnt,  in  favor  of  the  appellant  as  such  co-surety,  €md  deliv- 
ered to  the  sheriff  of  Marion  county ;  that  by  virtue  of  said 
execution,  the  sheriff,  on  April  16th,  1879,  levied  on  certain 
property  of  Frederick  AVeelburg,  the  principal  in  said  judg- 
ment, which  property  the  sheriff,  on  April  26th,  1879,  sold 
to  the  appellant  for  the  sum  of  $378,  of  which  sum,  after  the 
payment  of  costs,  there  was  credited  on  the  judgment  the 
sum  of  $359.52 ;  that  on  May  1st,  1879,  by  virtue  of  the  same 
execution,  the  sheriff  levied  on  certain  real  estate  and  lease- 
hold interests  of  Frederick  Weelburg,  the  principal  in  said 
judgment,  which  property  the  sheriff,  on  May  31st,  1879,  sold 
to  the  appellant  for  $50,  of  which  sum,  after  the  payment  of 
costs,  there  was  credited  on  the  judgment  the  sum  of  $43.20; 
that  on  July  14th,  1879,  the  sheriff  sold  on  the  same  execu- 
tion to  the  appellant,  for  the  sum  of  $28.29,  certain  personal 
property  of  Frederick  Weelburg,  the  principal  in  said  judg- 
ment, of  which  sum  $21  was  credited  on  the  judgment;  and 
that,  on  April  2d,  1880,  the  execution  was  returned  no  other 
property  found  of  Frederick  Weelburg,  principal  in  the  judg- 
ment, whereon  to  levy.  Upon  the  foregoing  facts,  the  ap- 
pellant claimed  that  there  was  due  him,  by  way  of  contribu- 
tion, from  the  appellee,  executrix,  etc.,  as  his  co-surety  in  the 
above  described  judgment,  the  sum  of  $700,  and  eight  per 
cent,  per  annum  interest  thereon  after  the  13th  day  of  March, 
1879. 

The  cause  was  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the 
appellant^s  motions  for  judgment  in  his  favor  on  the  special 
findings  of  the  jury,  and  for  a  new  trial,  the  court  rendered 
judgment  for  appellee  on  the  general  verdict. 

The  appellant  has  assigned  as  errors  the  following  deci- 
sions of  the  circuit  court : 

1.  In  permitting  the  cause  to  be  tried  by  a  jury  over  his 
objections ; 

2.  In  overruling  his  motion  for  judgment  in  his  favor  on 
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the  special  findings  of  the  jury,  notwithstanding  their  gen- 
eral verdict;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  these  alleged  errors  in  the  order  of  their  statement. 

1.  No  sufficient  reason  occurs  to  us,  and  none  has  been 
suggested  by  appellant's  learned  counsel,  why  this  cause 
should  not  have  been  tried  as  it  was  by  a  jury,  at  the  request 
of  the  appellee.  We  have  given  the  substance  of  appellant's 
claim  or  cause  of  action,  and  it  will  be  seen  therefrom  that 
he  has  sued  simply  to  recover  money  alleged  to  be  due  him, 
by  way  of  contribution,  from  appellee's  decedent  as  his  co- 
surety. Like  all  other  claims  against  a  decedent's  estate,  for 
a  money  demand  merely,  the  case  in  hand  was  properly  tri- 
able by  jury,  upon  the  request  of  either  of  the  parties,  plain- 
tiff or'defendant.  The  court  did  not  err,  therefore,  in  per- 
mitting this  cause  to  be  tried  by  a  jury,  over  appellant's  ob- 
jections. 

2.  The  second  error,  of  which  appellant  complains,  is  the 
overruling  of  his  motion  for  judgment  in  his  favor  on  the 
special  findings  of  the  jury,  notwithstanding  their  general 
verdict.  It  is  shown  by  the  record  that,  with  their  general 
verdict  for  the  appellee,  the  jury  also  returned  into  court 
th^ir  special  findings  on  two  questions  of  fact,  submitted  to 
them  by  appellant  under  the  direction  of  the  court,  in  sub- 
stance, as  follows : 

^^1.  Are  the  facts  in  the  statement,  annexed  to  the  claim 
or  complaint  herein,  marked  *  Exhibit  A,'  down  as  far  as  the 
conclusion  thereof,  commencing  with  the  words — '  at  the  date 
of  filing  this  claim,' — true?"     Answer :    "  Yes." 

^^  2.  Has  any  money,  other  than  the  sums  realized  from 
the  sheriff's  sales,  specified  in  such  *  Exhibit  A,'  ever  been 
paid  to  the  plaintiff,  Sanders,  on  the  said  judgment?"  An- 
swer:   "No." 

It  is  certain,  we  think,  that  the  trial  court  committed  no 
«rror  in  overruling  appellant's  motion  for  judgment  in  his 
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favor,  on  the  fects  specially  found  by  the  jury,  notwithstand- 
ing their  general  verdict  against  him.  The  facts  found  by 
the  jury,  in  answer  to  appellant's  interrogatories,  were  en- 
tirely too  vague,  indefinite  and  uncertain  to  constitute  a  suffi- 
cient basis  for  any  judgment,  and  certainly  were  not  so 
inconsistent  with  the  general  verdict,  as  that  they  would 
necessarily  control  the  latter  and  authorize  the  court  to  give 
judgment  accordingly.  Section  647,  R.  S.  1881.  In  such 
a  case,  of  course,  under  repeated  decisions  of  this  court,  the 
general  verdict  must  stand  and  judgment  must  be  rendered 
thereon.  Amidon  v.  Gaff,  24  Ind.  128 ;  Detroit,  etc,,  R.  R. 
Co,  V.  Barton,  61  Ind.  293;  Woollen  v.  Wishmier,  70  Ind. 
108;  Carver  v.  Leedy,  80  Ind.  335;  Orand  Rapids,  etc.,R^ 
R.  Co.  V.  McAnnally,  98  Ind.  412.  In  determining  the  ques- 
tions presented  by  a  motion  for  judgment  on  the  special  find- 
ings of  the  jury,  notwithstanding  their  general  verdict,  we 
have  uniformly  held  that  all  reasonable  presumptions  will 
be  indulged  in  favor  of  the  general  verdict,  while  nothing 
will  be  presumed  in  aid  of  such  special  findings.  McCallis(er 
V.  Mount,  73  Ind.  559;  Cook  v.  Howe,  77  Ind.  442;  Las- 
siter  V.  Jackman,  88  Ind.  118;  Baltimore,  etc,  R,  R.  Co.  v. 
Rowan,  104  Ind.  88. 

It  follows  from  what  we  have  said,  that  the  second  error, 
of  which  appellant  complains,  is  not  well  assigned  and  will 
not  authorize  the  reversal  of  the  judgment. 

3.  The  important  and  controlling  questions  in  this  cause 
arise  under  the  third  alleged  error,  namely,  the  overruling  of 
appellant's  motion  for  a  new  trial.  In  this  motion,  many 
causes  were  assigned  for  such  new  trial,  consisting  chiefly  of 
alleged  errors  .of  law  occurring  at  the  trial.  There  is  but 
little,  if  any,  controversy  between  the  parties  and  their 
counsel,  as  we  understand  them,  in  regard  to  the  actual  facts 
of  this  case;  but  the  controverted  and  disputed  questions 
between  them  are,  for  the  most  part,  in  relation  to  the  rules 
of  law  or  equity  which  are  applicable  to  such  facts,  and  which 
must  govern  and  determine  their  rights  and  liabilities  re- 
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spectively.  We  will  consider  and  decide  these  controverted 
and  disputed  questions  without  especial  reference  to  any  of 
the  causes  assigned  by  appellant  in  his  motion  for  a  new  trial. 

Appellant  shows  in  his  complaint^  as  we  have  seen,  that 
he  and  the  appellee  were  co-sureties  of  one  Frederick  AVeel- 
burg,  &s  principal  debtor,  in  a  certain  judgment  rendered 
against  all  of  them,  on  January  29th,  1879,  in  and  by  the 
superior  court  of  Marion  county ;  that,  on  April  9th,  1879, 
appellant  paid  the  balance  then  due  of  such  judgment,  in- 
terest and  costs,  to  wit,  the  sum  of  $1,811.50;  that,  on  the 
next  day,  April  10th,  1879,  an  execution  was  issued  on  such 
judgment  in  favor  ^f  appellant,  as  such  co-surety,  and  de- 
livered to  the  sheriff  of  Marion  county ;  that,  by  virtue  of 
such  execution,  such  sheriff  offered  and  sold  to  appellant  cer- 
tain property  of  the  principal  debtor,  on  April  26th,  1879, 
for  $378,  and,  on  May  31st,  1879,  certain  real  estate  tod 
leasehold  interests  of  such  principal  debtor,  for  $50,  and,  on 
July  14th,  1879,  certain  personal  property  of  the  principal  in 
such  judgment,  for  $28.29;  and  that,  on  April  2d,  1880,  such 
execution  was  returned,  no  other  property  found  of  Frederick 
Weelburg,  principal  in  such  judgment,  whereon  to  levy.  On 
such  several  sales  to  appellant,  his  complaint  shows  that  he 
paid  the  costs  and  credited  the  remainder  of  his  several  bids 
on  the  judgment. 

After  his  several  purchases  of  the  property  of  Frederick 
Weelburg,  principal  in  such  judgment,  and  after  he  had  cred- 
ited the  judgment  with  the  net  amounts  of  his  several  bids 
for  such  property,  as  stated  in  his  complaint,  appellant  filed 
his  claim  herein  to  recover  of  the  appellee,  as  his  co-surety 
in  such  judgment,  by  way  of  contribution,  the  sum  of  $700 
and  interest  thereon  at  the  rate  of  eight  per  cent,  per  annum 
from  and  after  March  13th,  1879.  It  is  claimed  on  behalf 
of  the  appellant,  that  he  purchased  the  property  of  the  prin- 
cipal in  the  judgment,  at  public  sales  thereof  by  the  sheriff 
of  the  county,  where  all  parties,  the  appellee  included,  had 
the  right  to  appear  and  bid  therefor;  that  .he  had  the  lawful 
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right  to  purchase  such  property,  at  such  sales,  and  as  no  one 
would  or  did  bid  more  therefor  than  he,  to  purchase  the  same 
at  and  for  the  amounts  of  his  several  bids,  without  regard  to 
the  actual  value  thereof;  and  that,  having  so  purchased  such 
property,  he  can  not  be  required  to  account  therefor  even  to 
the  appellee,  as  his  co-surety,  at  its  actual  value,  or  at  any 
greater  value  than  the  aggregate  amount  of  his  several  bids. 

On  the  otlicr  hand,  it  is  claimed  on  behalf  of  appellee  that, 
as  she  was  the  co-surety  of  appellant  in  such  judgment,  equity, 
good  conscience  and  fair  dealing  exacted  of  him  the  utmost 
good  faith  in  his  transactions  with  her  in  relation  to  the  judg- 
ment, and  in  connection  with  the  property  of  the  principal 
in  such  judgment ;  that  as  the  judgment  was  a  common  bur- 
den to  her  and  appellant,  as  such  co-sureties,  so  the  properly 
of  the  principal  in  the  judgment  became  and  was  a  common 
fund  for  the  benefit  and  protection  alike  of  each  and  both  of 
them ;  that  by  suing  out  and  delivering  to  the  sheriff  of  the 
county  an  execution  on  such  judgment,  in  appellant's  favor, 
he  acquired  a  security  for  the  payment  of  the  judgment,  by 
the  lien  of  the  execution  on  the  property  of  the  principol 
therein,  which  security  enured  to  the  benefit  and  for  the  pro- 
tection of  the  appellee,  as  his  co-surety ;  that  by  appellant's 
acts  in  procuring  forced  sales  of  such  property  of  the  prin- 
cipal in  the  judgment,  and  in  becoming  the  purchaser  thereof 
at  prices  relatively  nominal,  the  value  of  such  security  be- 
came and  was  largely  depreciated,  if  not  wholly  lost;  and 
that,  by  means  of  the  premises,  appellant  became  and  was 
justly  chargeable  with  the  fair  and  reasonable  value  of  such 
security  to  the  appellee,  as  his  co-surety,  in  the  equitable  ad- 
justment of  appellant's  claim  herein  to  contribution. 

These  conflicting  claims  of  the  parties  respectively  involve, 
as  it  seems  to  us,  the  entire  merits  of  the  controversy  in  this 
cause.  If  appellant  is  right  in  his  claim  or  contention,  as 
we  have  heretofore  stated  it,  the  general  verdict  for  appellee 
is  wrong,  and  the  judgment  thereon  can  not  stand,  but  must 
be  reversed,  because  the  record  before  us  clearly  shows  that 
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the  case  was  tried  below  upon  a  theory  which  antagonizes  and 
is  irreconcilable  with  appellant^s  claim  or  contention.  If^  on 
the  other  hand,  appellee's  claim  or  contention,  as  it  is  here- 
tofore stated,  is  the  correct  one,  as  we  think  it  is,  the  general 
verdict  is  right  upon  the  evidence,  and  the  judgment  below 
mu.st  be  affirmed.  It  i^  abundantly  shown  by  the  evidence 
in  the  record,  that  the  fair  and  reasonable  value  of  the  prop- 
<?rty  of  the  principal  in  the  judgment,  which  was  levied  upon 
and  sold  by  the  sheriff  upon  the  execution  in  favor  of  ap- 
pellant, and  of  which  he  became  the  purchaser  as  aforesaid, 
largely  exceeded  in  the  aggregate  the  full  amount  due  him 
on  such  judgment,  of  principal,  interest  and  costs. 

Appellant,  having  fully  paid  and  satisfied  the  judgment  to 
the  judgment  creditor  or  plaintiff,  by  means  of  such  payment, 
acquired  at  the  time  a  cause  of  action  against  the  appellee,  as 
his  co-surety  in  such  judgment;  but  in  his  suit  on  such  cause 
of  action,  it  is  clear,  we  think,  that,  under  our  law,  he  could 
not  recover  of  the  appellee  any  more  than  she  was  "  equi- 
tably bound  to  pay.''  Prima  facie,  appellee  as  the  co-surety 
of  appellant  was  liable  to  him  for  the  one-half  of  the  sum 
paid  by  him  to  the  judgment  plaintiff,  in  satisfaction  of  such 
judgment;  but  this  prima  facie  liability  was  subject  to  re- 
duction by  whatever  sums  could  be  realized  from  the  prop- 
erty of  the  principal  in  such  judgment.  The  property  of  the 
principal  in  the  judgment  was  a  common  fund  for  the  benefit 
and  protection  of  both  the  sureties  alike,  the  appellee  as  well 
as  the  appellant.  By  his  payment  of  the  judgment  to  the 
judgment  plaintiff,  appellant  became  and  was  practically,  at 
least,  the  owner  thereof,  and  was  fully  authorized  to  sue  out 
i»xecution  thereon  for  his  own  use,  under  the  provisions  of 
section  1214,  R.  S.  1881.  The  judgment  was  then  a  lien  on 
the  real  estate  and  chattels  real  of  the  principal  therein ;  and 
when,  on  the  next  day  after  his  payment  of  such  judgment, 
appellant  sued  out  an  execution  thereon,  in  liis  own  favor, 
and  delivered  the  same  to  the  sheriff  of  the  county,  he  thereby 
Vol..  107.— 18 
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acquired  a  valid  lien  on  all  the  personal  property  of  such 
principal.  These  liens  upon  the  real  and  personal  pro})erlr 
of  the  principal  in  the  judgment  were  a  security  which  ap- 
pellant had  acquired  and  held  as  aforesaid  ;  but  such  security 
enured  in  equity  to  the  benefit  and  for  the  protection  of  tho 
appellee,  as  the  co-surety  of  appellant  in  such  judgment. 

In  Sheldon  on  Subrogation,  section  143,  the  law  on  the 
subject  under  consideration  is  thus  stated :  "  When  one  of 
two  or  more  co-sureties  obtains  in  any  manner  a  security  for 
the  payment  of  the  debt,  he  does  this  for  the  benefit  of  all 
the  sureties;  he  is  a  trustee  for  his  co-sureties  as  to  such  se-^ 
curity,  and  is  held  for  them  to  the  duties  which  arise  from 
that  relation,  and  must  do  no  act,  or  voluntarily  omit  to  do 
any  act,  by  which  such  security  will  be  depreciated  or  lost, 
but  must  faithfully  apply  it  to  the  payment  of  the  debt ;  or 
he  will  be  chargeable  to  his  co-sureties  with  tho  amount  of 
tlie  security,  in  the  adjustment  of  their  proportions  of  the 
debt."  The  language  quoted  and  the  doctrine  declared  are 
fully  supported  by  the  numerous  authorities  cited  in  the  foot- 
notes by  the  learned  author. 

In  ITaJl  V.  Robinson,  8  Ired.  (N.  C.)  56,  it  was  held  by  the 
Supreme  Court  of  North  Carolina,  that  an  action  for  contri- 
bution is  an  equitable  one,  '*  in  which  nothing  can  be  recov^ 
ered  but  what  ex  aequo  et  bono,  the  defendant  ought  to  iwy.'' 
The  court  says:  "The  relief  between  co-sureties  in  equity 
proceeds  upon  the  maxim,  that  equality  is  equity ;  and  that 
maxim  is  but  a  principle  of  the  simplest  natural  justice.  It 
is  a  plain  corollary  from  it,  that  when  two  or  more  embark 
in  the  common  risk  of  being  sureties  for  another,  and  one  of 
them  subsequently  obtains  from  the  principal  an  indemnity 
or  counter-security  to  anv  extent,  it  enures  to  the  benefit 
of  all." 

In  Owen  v.  McGehee,  61  Ala.  440,  it  was  held  by  the  Su- 
preme Court  of  Alabama,  that  whenever  persons  stand  in 
such  relation  to  a  common  burden,  that  contribution  between 
them  may  be  compelled,  neither  can  speculate  on  the  com-^ 
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mon  liability,  and  whatever  benefits  or  advantages  are  ac- 
quired by  one,  in  dealings  with  the  common  creditor,  enure 
equally  to  the  benefit  of  all. 

In  Schmidt  v.  Coulter^  6  Minn.  492,  it  was  held  by  the  Su- 
preme Court  of  Minnesota,  that  where  one  of  t^o  or  more 
co-sureties  obtains  in  any  manner  a  security  for  the  debt,  he 
holds  it  for  the  benefit  of  all  the  other  sureties,  and  if,  by 
any  act  or  omission  on  his  part,  such  security  becomes  de- 
preciated or  lost,  he  will  be  chargeable  with  the  amount  of 
such  •eecurity  in  an  adjustment  with  his  co-sureties  of  their 
several  proportions  of  the  debt.  So,  in  Comegys  v.  State 
Bank,  6  Ind.  357,  it  was  held  by  this  court  that  sureties  are 
entitled  to  the  benefit  of  all  securities,  which  have  been  taken 
by  any  one  of  them  to  indemnify  himself  against  their  joint 
liabilities.  Story  Eq,  Jurisprudence  (13th  ed.),  section  499, 
d  seq. 

Where  one  surety  obtains  a  security,  it  enures  at  once  to 
the  benefit  alike  of  himself  and  his  co-surety.  He  can  not 
deal  with  such  security  to  his  own  advantage,  and  to  the 
prejudice  of  his  co-surety,  without  consulting  the  latter  and 
without  his  assent.  He  occupies  the  position  of  a  trustee  for 
his  co-surety,  and  can  not  deal  with  the  fund  to  the  prejudice 
of  the  latter,  without  his  authority  or  consent.  In  such  case, 
where  the  surety  has  it  in  his  power,  for  his  own  advantage, 
to  sacrifice  the  common  fund  which,  in  good  conscience,  he 
is  bound  to  protect,  the  general  doctrine  is  that  he  will  not 
be  permitted  to  avail  himself  of  any  such  advantage  to  his 
own  profit,  and  to  the  loss  and  detriment  of  his  co-surety. 

We  do  not  decide,  in  this  case,  that  appellant  did  not  have 
the  right  to  sue  out  execution  on  the  judgment,  and  procure 
the  sale  by  the  sheriff  of  the  principal's  property ;  for  this 
right  he  clearly  had.  What  we  do  decide  is  that  if  the  ap- 
pellant, at  such  sales,  purchased  the  property  of  the  princi- 
pal, at  comparatively  nominal  prices,  and  then  sued  his  co- 
surety for  contribution,  she  had  the  right,  in  bar  of  such  suit. 
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to  show,  as  she  did,  that  such  property,  at  its  fair  value,  was 
more  than  sufficient  to  satisfy  such  judgment. 

Applying  the  law  as  we  have  stated  it  to  the  case  under 
consideration,  as  made  by  the  evidence  appearing  in  the  rec- 
ord, wc  are  of  opinion  that  the  jury  reached  a  right  conclu- 
sion in  their  general  verdict.  The  cause  seems  to  us  to  have 
been  fairly  tried  on  its  merits,  and  a  right  result  was  arrived 
at,  we  think,  in  the  circuit  court.  In  such  a  case  errors  in 
relation  to  the^  instructions,  if  any  were  committed,  would  not 
authorize  the  reversal  of  the  judgment ;  for  our  statute  im- 
peratively requires,  "  where  it  shall  appear  to  the  court  that 
the  merits  of  the  cause  have  been  fairly  tried  and  determined 
in  the  court  below,"  that  the  judgment  shall  not  **  be  stayed 
or  reversed,  in  whole  or  in  part."  Section  658,  E.  S.  1881. 
Norris  v.  Cascly  90  Ind.  143 ;  Ledford  v.  Ledford,  95  Ind. 
283;  Daniels  v.  McGinnis,  97  Ind.  549 ;  Perry  v.  ifakemson^ 
103  Ind.  300. 

Our  conclusion  is  that  the  court  committed  no  available 
error  in  overruling  appellant's  motion  for  a  new  trial  of  this 
cause. 

The  judgment  is  affirmed,  with  costs. 
Filed  June  5,  1886 ;  petition  for  a  rehearing  overruled  Sept.  15, 1886. 


No.  11,979. 

Daggett  v.  Bonewitz  et  al. 

School  Lands. — Grant  of  Section  Sixteen  to  Townships. — Seizin. — The  act  of 
Congress  of  April  19th,  1816,  granting  section  number  sixteen  in  each 
township  to  the  inhabitants  thereof  for  the  use  of  the  schools,  vested  an 
immediate  seizin. 

Same. — PoUent. —  When  Not  Effective. — A  patent  to  land  previously  disposwl  , 
of  by  the  government  is  without  eflfect. 

Same. — Acceptance  of  Grant. —  Withdrawal — A  grant  of  lands  by  the  gov- 
ernment can  not  be  withdrawn  after  acceptance. 
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S.iME. — ^dmtihUion  cf  Other  Lands. — An  attempted  substitution  by  public  of- 
ficers of  other  lands  for  those  in  section  sixteen  would  be  without  ef- 
fect, except  where  the  lands  in  that  section  had  been  disposed  of  hy  the 
goTernment  previous  to  the  grant  for  school  purposes. 

Contract. — Binding  Upon  Nation  cm  well  as  Citizen, — The  Nation  is  as  mucli 
bound  by  a  contract  as  an  individual  citizen. 

Public  Officer. — Certificate, — Recital  of  Facts  Not  of  Record. — A  public  of- 
ficer may  certify  as  to  matters  contained  in  the  records  of  his  office^  but 
he  can  not  recite  facts  not  appearing  of  record. 

From  the  Knox  Circuit  Court. 

IF.  A.  Oallop,  G.  W.  Shaw  and  C.  B.  Kesainga*,  for  ap- 
pellant. 

H.  S.  Oauthom,  J.  M.  Boyle,  T.  R.  Cobb,  0.  H.  Cobb  and 
/.  T.  Goodman^  for  appellees. 

Elliott,  J. — The  appellant  assorts  title  to  the  land  in 
controversy,  upon  a  patent  issued  by  the  United  States  to  his 
immediate  grantor,  on  the  15th -day  of  May,  1877. 

The  appellees  claim  title  to  the  land  under  the  act  of  Con- 
gress enabling  the  people  of  the  territory  of  Indiana  to  form 
a  State  government,  adopted  April  19th,  1816.  Tiiat  act, 
among  other  things,  provides,  "That  the  section  numbered 
sixteen,  in  every  township,  and  when  such  section  has  been 
sold,  granted  or  disposed  of,  other  lands,  equivalent  thereto, 
and  most  contiguous  to  the  same,  shall  be  granted  to  the  in- 
habitants of  such  township  for  the  use  of  schools.''  The 
land  in  dispute  is  in  section  sixteen,  township  number  two 
north,  of  range  eight  west.  In  1851,  a  petition  for  the  sale 
of  the  land  in  section  sixteen  was  presented  to  the  board  of 
commissioners  of  Knox  county,  and  a  sale  of  th(»  land  or- 
dereil.  Under  this  order  a  sale  was  made  and  a  deed  exe- 
cuted by  the  auditor  of  the  county. 

As  it  appears  that  the  land  is  in  section  numbered  sixteen, 
and  that  it  was  accepted  as  school  land  prior  to  the  issue  of 
the  patent  under  which  the  appellant  claims,  a  prima  facie 
title  was  made  out  by  the  appellees,  and  unless  this  title  has 
been  defeated  this  appeal  must  fail.     The  grant  made  to  the 
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State  by  the  Federal  government  vested  an  immediate  seizia 
in  the  grantee.  Fletcher  v.  Peck,  6  Cranch,  87;  Cooper  v. 
Roberta,  18  How.  173;  Schulenberg  v.  Harriman,  21  Wall. 
44 ;  State  v.  Springfield  Tp.,  6  Ind.  83 ;  Proprietors  of  Enfidd 
v.  Permit,  8  N.  H.  512  (31  Am.  Dec.  207). 

The  effect  of  this  grant  can  only  be  defeated  by  evidence 
that  the  land  in  section  sixteen  did  not  pass  under  the  act  of 
April  19th,  1816,  and  it  seems  to  us  that  this  could  only  be 
done  by  evidence  that  the  land  in  section  sixteen  had  been 
"  sold,  granted  or  disposed  of"  prior  to  that  time.  The  act 
operates  upon  all  land  not  "  sold,  granted  or  disposed  of/'  in 
any  section  numbered  sixteen,  and  we  can  not  perceive  any 
ground  upon  which  it  can  be  justly  held  that  land  in  such  a 
section  owned  by  the  United  States  did  not  pass  to  the  in- 
habitants of  the  township.  The  public  ofiScers  had  no  au- 
thority to  take  or  grant  other  lands  than  those  indicated  in 
the  act  of  Congress,  and  by  virtue  of  that  act  the  title  to 
every  section  sixteen  not  previously  disposed  of  vested  im- 
mediately in  the  inhabitants  of  the  township.  State  v.  Paris- 
iiiouth  Savings  Bank,  106  Ind.  435.  The  act  of  Congress  does 
not  vest  authority  in  any  officer  to  make  a  selection  of  lands, 
but,  in  express  terms,  grants  every  section  sixteen,  so  that  it 
conveys  the  land  at  once,  for  there  is  no  act  to  be  done  to 
determine  what  lands  are  granted.  The  grant  is  complete 
and  perfect  in  itself. 

If  we  are  correct  in  affirming  that  the  act  of  Congress  at 
once  vested  a  title  to  section  sixteen  in  the  inhabitants  of  the 
township,  then  the  patent  issued  in  1877  is  without  force,  for 
it  is  settled  that  a  patent  is  of  no  effect  if  it  appears  that  the 
land  described  in  it  has  been  previously  disjwsed  of  by  the 
government.  United  States  v.  Carpenter,  111  U.  S.  347; 
Wilcox  V.  Jackson,  13  Peters,  516;  Doe  v.  Watts,  45  Am. 
Dee.  308. 

It  is  perfectly  clear  that  where  a  public  law  grants  lands 
to  the  inhabitants  of  a  township  for  school  purposes,  no 
officer,  however  high  his  station,  can  defeat  the  legislative 
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grant.  It  is  difficulty  therefore,  to  perceive  any  other  way  ol 
<lefeating  the  claim  to  lands  in  section  sixteen  than  by  show- 
ing that  they  were  disposed  of  prior  to  April  19th,  1816,  for 
it  is  only  the  lands  in  section  sixteen  previously  disposed  oi* 
that  did  not  immediately  vest  under  the  act  of  Congress  ol 
that  date.  Even  if  the  officers  had  undertaken  to  substitute* 
lands  for  those  in  section  sixteen,  their  acts  would  be  without 
effect,  unless  it  appeared  that  the  lands  in  that  section  had 
^*  been  sold,  granted  or  otherwise  disposed  of." 

The  evidence  relied  on  by  the  appellant  to  prove  that  other 
lands  were  substituted  for  those  in  section  sixteen,  is  a  letter 
written  by  John  BadoUet,  the  register  of  the  land-office  at 
Vincennes,  in  June,  1821,  but  there  are  at  least  two  reasons 
why  this  letter  is  not  competent  to  establish  the  fact  that  the 
lands  in  that  section  were  disposed  of  and  others  substituted 
for  them.  The  first  of  these  reasons  is,  that  the  provisions 
of  the  act  of  Congress  of  April  19th,  1816,  were  accepted 
by  the  representatives  of  the  State  on  the  29th  day  of  June 
of  that  year,  and  after  this  acceptance  the  grant  could  not  be 
withdrawn.  R.  S.  1843,  36.  Section  sixteen  had,  therefore, 
fully  vested  in  the  township  prior  to  Mr.  BadoUet's  letter  of 
June,  1821,  and  the  grant  bound  both  the  Federal  and  State 
governments.  Where  the  Nation  enters  into  a  contract  it  is 
as  much  bound  as  an  individual  citizen.  Lessieur  v.  Pricey 
12  How.  o9;  Murray  v.  Charleston^  96  U.  S.  432;  Gray  v. 
State,  ex  rely  72  Ind.  567.  It  wavS,  therefore,  necessary  for 
the  appellant  to  prove  that  the  grantee  had  assented  to  the 
substitution.  The  second  reason  is,  that  a  mere  recital  of  a  past 
occurrence  in  a  letter  is  not  evidence  to  prove  that  it  actually 
occurred.  A  public  officer  may  doubtless  certify  as  to  mat- 
ters contained  in  the  records  of  his  office,  but  he  can  not  re- 
cite fivcts  not  appearing  of  record.  1  Grcenleaf  Ev.,  section 
498.  The  recital  in  Mr.  BadoUet's  letter  was,  consequently, 
nothing  more  than  the  statement  of  an  individual  and  was 
unsworn  testimony,  and  to  this  infirmity  must  be  added  the 
further  one  that  it  is  mere  hearsay  evidence. 
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The  instructions  of  the  trial  court  were  correct,  but  the 
case  is  so  plainly  with  the  appellees,  on  the  evidence,  that 
we  could  not  reverse  even  if  they  had  been  wrong. 

Judgment  affirmed. 

NiBLACK,  J.,  was  not  present  when  this  case  was  considered. 

Filed  June  22, 1886 ;  petition  for  a  rehearing  overruled  Sept  15, 188^^ 


No.  12,397. 

Bradford  r.  The  School  Town  of  Marion. 

Review  of  Judgment. — New  Tibial  as  of  Right, — Pleading, — CapyqfJudg-- 
rneni, — A  complaint  to  review  a  judgment  for  error  in  setting  aside  an 
order  granting  a  new  trial  as  of  right,  and  reinstating  the  original  judg> 
ment,  should  set  out  a  copv  of  such  original  judgment. 

New  Trial  as  op  Right. —  When  Not  Proper, — Different  Gavses  of  Aeliotu 
— Where  a  litigation  proceeds  to  judgment  on  any  substantive  cause  of 
action,  in  which  a  new  trial  as  of  right  is  not  allowable,  then,  even 
though  it  embraces  other  causes  in  which  «,  new  trial  as  of  right  is  allow- 
able, a  new  trial  as  of  right  is  not  proper. 

From  the  Grant  Circuit  Court. 

A.  Steele,  R.  T.  St.  John  and  /.  VanDevanter,  for  appellant, 
ir.  L.  Lenfesty  and  JR.  W.  Bailey^  for  appellee. 

Mitchell,  J. — This  was  a  proceeding  to  review  a  judg- 
ment of  the  Grant  Circuit  Court,  for  alleged  error  of  law  ap- 
pearing on  the  face  of  the  record.  A  demurrer  was  sustained 
to  the  complaint,  and  this  ruling  presents  the  only  question 
for  decision. 

On  the  12th  day  of  May,  1882,  Bradford  commenced  a  suit 
against  the  School  Township  of  Marion.  His  complaint,  a 
copy  of  which  is  set  out  in  the  bill  for  review,  was  in  three 
paragraphs.  The  first  and  second  were  actions  to  recover 
possession  of,  and  quiet  the  title  to,  certain  lots,  which  the 
plaintiff  averred  he  had  conveyed  to  the  school  corporation 
upon  certain  conditions,  which  it  was  charged  had  been  vio- 
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lated,  and  the  violation  of  which  had  revested  the  plaiutitT 
with  the  title  to  the  lots  in  question.  The  third  paragraph 
was  an  action  for  damages  for  the  breach  of  the  conditions 
previously  mentioned. 

The  defendant  answered  by  a  general  denial,  and,  by  way  of 
cross  complaint,  set  up  the  conveyance  from  the  plaintiff  to 
it,  claimed  ownership  and  right  of  possession,  and '  asked  to 
have  its  title  to  the  lots  quieted. 

Upon  issues  made  on  the  complaint  and  cross  complaint  a 
trial  was  had.  The  school  township  recovered  judgment 
against  Bradford  at  the  November  term,  1882,  of  the  Grant 
Circuit  Court.  There  is  no  record  entry  of  the  judgment  set 
out  with  the  complaint  for  review.  On  the  12th  day  of  April, 
1883,  Bradford  applied  for  a  new  trial  as  of  right.  After- 
wards— the  complaint  does  not  show  how  long — the  applica- 
tion was  allowed  and  the  new  trial  granted.  The  case  was 
tried  again  in  the  April  term,  1884,  and  judgment  rendered 
for  Bradford.  At  the  same  term  of  court  the  school  corpo- 
ration made  an  application  to  have  the  order  granting  the 
new  trial  as  of  right  set  aside,  and  the  original  judgment  in 
its  favor  reinstated.  This  motion  was  sustained,  and  the 
judgment  accordingly  reinstated  as  prayed  for.  Setting  aside 
the  order  granting  the  new  trial,  and  reinstating  the  original 
judgment,  is  the  error  for  which  the  review  was  asked. 

The  record  fails  to  disclose  the  character  of  the  original 
judgment.  The  complaint  for  review  charges  that  it  was 
rendered  on  the  cross  complaint.  We  can  not  tell  from  an 
inspection  of  the  record  whether  it  was  an  adjudication  upon 
all  the  issues  presented  by  the  several  paragraphs  of  the  com- 
plaint and  cross  complaint  or  not.  The  very  thing  complained 
of,  and  for  which  a  review  was  asked,  was  that  the  court  erred 
in  granting  a  new  trial  as  of  right.  It  was  therefore  indis- 
pensable that  a  copy  of  the  judgment  which  was  vacated  by 
the  new  trial,  and  reinstated  by  setting  aside  the  order  grant- 
ing the  new  trial,  should  have  been  set  out  in  the  complaint 
for  review. 
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Whether  the  order  granting  the  new  trial  was  properly  set 
aside,  depends  upon  whether  the  judgment  was  an  adjadiea- 
tion  of  the  issues  tendered  by  the  several  paragraphs  of  the 
complaint,  as  well  as  those  tendered  by  the  cross  complaint. 
If  the  judgment  was  for  the  defendant  generally,  and  was  an 
adjudication  of  all  the  issues  presented,  then,  since  the  par- 
ties saw  fit  to  litigate  causes  of  action  which  were  improp- 
erly joined,  in  some  of  which  either  party  would  have  been 
entitled  to  a  new  trial  as  of  right,  with  an  action  fi)r  dam- 
ages, in  which  a  new  trial  as  of  right  was  not  allowable,  the 
order  granting  a  new  trial  was  improperly  made,  and  that 
which  set  it  aside  was  correct. 

Doubtless,  if  the  paragraph  counting  upon  damages  for 
breach  of  the  conditions  contained  in  the  deed  had  been  dis- 
missed, or  if  the  record  had  shown  that  it  was  abandoned  or 
withdrawn,  the  case  would  then  have  been  within  section 
1064,  R.  S.  1881,  authorizing  new  trials  as  a  matter  of  right. 
So  long,  however,  as  the  paragraph  for  damages  remained  a 
feature  of  the  litigation,  that  paragraph  controlled  as  respects 
the  subject  of  a  new  trial. 

The  rule  was  well  stated  in  Butler  University  v.  Oonardy  94 
Ind.  353.  The  result  of  which  is,  that  where  a  litigation 
proceeds  to  judgment  on  any  substantive  cause  of  action,  in 
which  a  new  trial  is  not  allowable  as  a  matter  of  right,  then, 
even  though  it  embraces  other  causes  in  which  a  new  trial  as 
of  right  is  allowable,  the  policy  of  the  law  is  to  allow  that 
cause  of  action  to  control  in  which  a  second  trial  is  not  per- 
mitted as  a  matter  of  right.  The  logical  conclusion  to  which 
this  rule  leads  is,  that  a  new  trial  was  not  allowable  as  of 
right  in  the  case  under  review,  and  the  order  setting  aside 
th(»  ruling  by  w^hich  a  new  trial  as  of  right  was  granted  was 
projxjrly  made.  Williams  v.  Thames  Loan  and  Trvst  Cb., 
105  Ind.  420;  Jenkins  v.  Corwiny  55  Ind.  21.  There  was  no 
error. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  2, 1886 ;  petition  for  a  rehearing  overruled  Sept.  15,  1886. 
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Beai<  EeTATEy  Action  to  Rbcoveb. — FlaintiffMua  Siueeed  on  Strength  q( 
His  Own  Title,— ^In  an  action  to  recover  the  possession  of  real  estate  the 
plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title. 

Same. —  Will, — TUU. —  Widou/s  Right  to  Posaetaioiu—A  testator  devised  land  to 
R.  to  have  and  hold  and  have  fall  use  and  possession  of  during  the  natural 
life  of  the  testator  and  his  wife.  R-  was  to  have  all  the  testator's  prop- 
erty at  the  death  of  the  latter  and  his  wife.  He  was  to  live  on  the  farm 
with  the  testator  and  to  comply  with  the  will  "  during  the  natural  life- 
time of  myself  and  said  wife."  Immediately  following  the  devise  to  R.  dur- 
ing the  natural  life  of  the  testator  and  wife  was  the  following  provi- 
sion: *'For  and  in  consideration  of  the  above  said  R.  is  to  take  .care  of 
me  and  of  my  wife  during  our  natural  lifetime,  and  be  at  all  expense 
every  way  in  doctoring  and  funeral  expenses."  The  testae's  wife  sur- 
vives him. 

Held,  that  the  devise  to  R.  will  not  take  effect^  so  as  to  vest  in  him  a  fee 
simple  title,  until  the  death  of  the  widow. 

Held,  also,  that  neither  R.,  nor  anyone  claiming  through  him,  can,  by  any 
right  given  in  the  will,  maintain  an  action  to  oust  the  widow  from  the 
land,  but  that  she  is  entitled  to  possession  during  her  life. 

From  the  Montgomery  Circuit  Court. 

G.  D.  Hurley,  B.  Oram  and  A.  B.  AnderaoUy  for  appellant. 
P.  8.  Kennedy,  S.  C.  Kennedy,  B.  F.  Ristine,  T,  H,  Ristine 
;and  IL  H.  Ristine,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee  against  appel- 
lant Amy  Castor  to  recover  the  possession  of  certain  real  es- 
tate in  Montgomery  county,  and  damages  for  its  detention. 
Appellee  also  made  Allen  Rhodes  and  John  Rhodes  defend- 
ants to  his  action,  but  they  answered  by  a  disclaimer  of  any 
right  to  or  interest  in  the  real  estate  described  in  his  com- 
])laint,  and  thereafter  were  apparently  dropped  from  the  case. 
Amy  Castor  answered  by  a  general  denial  of  each  and  every 
material  allegation  of  appellee's  complaint.  The  issues  thus 
joined  were  finally  tried  by  the  court,  on  the  2oth  day  of 
June,  1885,  and  a  finding  was  made  that  appellee  was  the 
•owner  and  entitled  to  the  immediate  possession  of  the  real 
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estate  described  in  his  complaint^  and  was  entitled  to  recover 
of  Amy  Castor  the  sum  of  ^l^GOO  for  his  damages  for  being^ 
kept  out  of  possession  of  such  real  estate.  Over  appellant\s 
motion  for  a  new  trial^  the  court  rendered  judgment  against 
her  upon  and  in  accordance  with  its  finding  herein. 

Errors  are  here  assigned  by  the  appellant,  upon  the  record, 
of  this  cause^  which  call  in  question  the  overruling  (1)  of  her 
motion  for  a  new  trial,  (2)  of  her  exceptions  to  the  form  and 
substance  of  the  judgment  herein,  and  (3)  of  her  written  mo- 
tion to  modify  such  judgment. 

In  her  motion  for  a  new  trial,  appellant  assigned  as  causes 
therefor,  inter  aliuy  (4)  that  the  finding  of  the  trial  court  was 
not  sustained  by  sufficient  evidence,  (5)  that  such  finding  was 
contrary  to  law,  (6)  that  the  court  erred  in  refusing  to  find 
that  the  right  and  title  of  appellee  Jones  to  the  land  in  con- 
troversy were  subject  to  the  rights  and  provisions  of  the  will 
of  Isaac  Castor,  in  favor  of  appellant  Amy  Castor,  and  (7) 
that  the  damages  assessed  against  appellant  Amy  Castor  were 
excessive,  the  same  being  too  large.  We  are  of  opinion  that 
each  one  of  these  causes  for  a  new  trial  is  well  assigned,  and 
that,  for  each  and  all  of  such  causes,  appellant's  motion 
for  such  new  trial  was  well  made  and  ought  to  have  been 
sustained. 

The  case  in  hand,  as  it  is  presented  by  the  record  before 
us,  is  a  peculiar  one  in  many  particulars.  Each  of  the  par- 
ties to  the  record  filed  in  this  court,  appellee  as  well  as  ap- 
pellant, claims  to  derive  all  the  interest  which  he  or  she  has 
or  asserts  in  the  real  estate  described  in  the  complaint  herein, 
from  a  common  source,  namely,  the  last  will  and  testament 
of  Isaac  Castor,  deceased,  the  late  husband  of  appellant  Amy 
Castor.  This  last  will  is  sui  generh,  and  is  fully  as  peculiar 
as  the  case  under  consideration.  This  will  has  been,  in  sev- 
eral cases,  considered  and  construed  by  this  court  in  such  a 
manner  and  to  such  an  extent  that  its  testamentary  character 
and  its  validity  as  a  will  can  be  no  longer  regarded  as  open 
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^juestiODS.  Jones  v.  Rhoadsy  74  Ind.  510;  Ckidor  v.  Jonen, 
^6  Ind.  289. 

In  the  case  last  cited,  the  will  of  Isaac  Castor  was  verv 
carefully  considered,  and  in  the  opinion  of  the  court  in  that 
case,  wherein  the  appellant  and  appellee,  in  the  cause  now 
before  us,  were  then  parties,  the  provisions  of  such  will, 
which  ascertain  and  determine,  we  think,  the  rights  and  in- 
terests of  the  parties  respectively  in  the  land  now  in  contro- 
versy, were  quoted  at  length  and  fully  construed.  We  need 
not  set  out  these  t(\stamcntary  provisions  here,  but  by  refer- 
ence thereto,  as  they  appear  in  the  opinion  in  the  case  last 
cited,  it  will  be  seen  that  Isaac  Castor  devised  the  land  in 
controversy  herein  to  his  son-in-law,  Daniel  Rhodes,  'Uo 
have  and  hold  and  have  full  use  of,  in  every  way,  during  the 
natural  life  of  myself  and  wife,  Amy  Castor;"  that  said 
Khodes  was  "  to  have  full  and  free  possession  of  said  pro[>- 
•ertv  during  the  natural  lifetime  of  myself  and  wife;'*  that 
•said  Daniel  Rhodes  was  "  to  have  all  my  property,  both  real 
and  personal,  at  the  death  of  myself  and  wife ; "  and  that 
said  Rhodes  was  '^  to  live  on  said  farm  and  in  said  house  with 
me,"  and  was  "  to  comply  with  such  will  during  the  natural 
lifetime  of  myself  and  said  wife."  Immediately  following 
the  devise  of  the  land  in  controversy  to  Daniel  Rhodes, 
"during  the  natural  life  of  myself  and  wife,  Amy  Castor," 
the  last  will  of  Isaac  Castor  contains  this  provision :  "  For 
and  in  consideration  of  the  above,  said  Rhodes  is  to  take 
care  of  me  and  of  my  wife,  Amy,  during  our  natural  lifetime, 
and  be  at  all  expense  every  way  in  doctoring  and  funeral 
expenses." 

In  his  complaint  in  this  cause,  the  appellee  alleged  that  ho 
"was  the  owner  in  fee  simple,  and  entitled  to  the  possession, 
-of  the  real  estate  in  controversy,  and  that  appellant  had  ])().s- 
«ession  thereof  without  right,  and  had  unlawfully  kept  liini 
out  of  possession  for  the  six  years  then  last  past.  Upon 
these  allegations,  appellant  joined  issue  by  her  answer  in 
general  denial.     Upon  the  trial  of  the  cause,  of  course,  the 
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appellee  had  the  burden  of  the  issue.  He  could  only  re- 
cover, if  he  recovered  at  all,  by  the  strength  of  his  own  title, 
and  not  by  reason  of  any  defect  or  weakness,  real  or  imag- 
inary, in  the  appellant's  title.  This  is  elementary  law,  but 
it  has  always  been  approved  by  this  court.  In  Shipley  v. 
Shookf  72  Ind.  511,  a  case  like  the  one  now  before  us  for  the 
recovery  of  real  estate,  the  court  said :  "  It  is  an  ancient  and 
invariable  rule,  that,  in  actions  of  this  kind,  the  plaintiff  must 
recover,  if  at  all,  on  the  strength  of  his  own  title." 

Applying  this  rule  to  the  case  in  hand,  we  have  no  diffi- 
culty in  reaching  the  conclusion  that  the  evidence  appearing 
in  the  record  wholly  fails  to  sustain  the  averments  of  appel- 
lee's complaint.  It  is  shown  by  the  record  that  appellee 
claimed  to  derive  his  title  to  the  land  in  controversy  under  a 
mortgage  thereon  execut<?d  to  him  by  Daniel  Rhodes  and  hi* 
wife,  a  decree  of  the  Montgomery  Circuit  Court  foreclosing 
such  mortgage,  a  sale  of  the  land  under  such  decree  to  ap- 
pellee and  a  sheriff's  deed  to  him  in  pursuance  of  such  sale, 
and  from  no  other  source.  For  the  purpose  of  showing,  as 
we  may  suppose,  that  the  mortgagor,  Daniel  Rhodes,  had  title 
to  the  land  in  suit,  ap{>ellee  also  put  in  evidence  the  last  will 
of  Isaac  Castor  and  the  probate  thereof.  But  this  item  of 
evidencc^did  not  prove,  nor  tend  to  prove,  that  Daniel  Rhodes 
was,  at  the  time  of  the  execution  of  the  mortgage,  or  had 
since  become,  the  owner  in  fee  simple  of  the  land  in  contro- 
versy ;  and  no  evidence  was  offered  or  introduced  for  the  pur- 
pose of  showing  that  Rhodes  ever  had  any  claim  to  or  in- 
terest in  such  land  except  such  as  he  had  acquired,  or  might 
acquire,  under  the  last  will  of  Isaac  Castor.  It  is  manifest, 
we  think,  from  the  provisions  of  such  will,  that  the  testator 
intended  to  provide  appellant.  Amy  Castor,  during  her  nat- 
ural life  with  a  home  in  the  house  on  the  farm,  and  to  charge 
the  land  with  the  proper  care  of  his  wife,  Amy,  and  with  the 
expense  of  "  doctoring"  her  during  life,  and  the  expenses  of 
her  funeral  after  death.  Whatever  rights  or  interest  the  will 
may  have  given  Daniel  Rhodes  in  or  to  the  land  in  contro- 
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versy,  after  the  death  of  the  testator,  it  is  certain,  we  think, 
that  it  gave  him  no  such  right  or  interest  therein  as  would 
have  authorized  or  empowered  him  to  maintain  an  action  to 
oust  or  exclude  Amy  Castor  from  such  land  or  from  her  home 
in  the  farm-house  of  the  testator  during  her  natural  life.  She 
is  lawfully  in  the  possession  of  the  land  and  farm-house,  and, 
while  she  lives,  has  the  lawful  right  to  remain  in  such  pos- 
session, without  let  or  hindrance  of  or  from  Daniel  Rhodes, 
or  of  or  from  any  one  claiming  under  him. 

We  are  not  required  to  decide,  in  the  case  under  consid- 
eration, what  rights  or  interest,  if  any,  the  appellee  has  ac- 
quired in  the  land  in  controversy,  under  his  mortgage  from 
Daniel  Rhodes,  or  its  foreclosure,  or  the  sheriff's  sale  and  con- 
veyance to  him  of  such  land,  under  the  mortgage.  It  is 
enough  for  us  to  decide,  as  we  do  in  this  case,  that,  by  the 
express  terms  of  Isaac  Castor^s  will,  the  devise  of  the  land 
to  Daniel  Rhodes  has  not  taken  effect,  and,  until  the  death 
of  Amy  Castor,  will  not  take  effect  and  become  opcrativeso 
as  to  vest  a  fee  simple  title  to  such  land,  either  in  Rhodes  or 
in  any  one  claiming  under  him.  As  we  have  seen,  however, 
appellee  has  sued  in  this  action  alleging  that  he  is  the  owner 
in  fee  simple  of  the  land  in  controversy.  In  such  a  case, 
whatever  rights,  interests  or  equities,  if  any,  the  appellee  might 
have  in  the  land  in  controversy,  he  could  only  recover,  if  he 
recovered  at  all,  by  proving  that  he  held  the  fee  simple  title 
to  the  land  when  he  commenced  this  suit.  This  he  has  not 
done  and  can  not  do,  if  he  ever  can,  while  Amy  Castor  lives. 
Rowe  V.  Beckett,  30  Ind.  154 ;  Stoui  v.  McPheders,  84  "Ind. 
585 ;  Deputy  v.  Mooney,  97  Ind.  463. 

For  the  reasons  given  we  are  of  opinion  that  the  trial  court 
clearly  erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial  and  further  proceedings  not  incon- 
sistent with  this  opinion. 

Filed  May  15, 1886 ;  petition  for  a  rehearing  overruled  Sept.  15,  1886.. 
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No.  12,061. 

foT  »§'       The  National  Benefit  Association  of   Indianapo- 

LIS  V.  Grauman. 


,107    1288 
il68    fi07 


_  Life  Insurance. — Ben^  Associalian, — Xotiee  and  Proof  (^  Death. — Ftead- 

iS     60  ^^9- — Where  a  complaint  to  recover  a  death  benefit  does  not  explicitly 

165   ^0_  aver  notice  and  proof  of  the  kind  required  by  the  certificate,  but  the 

107     ^  facts  pleaded  are  such  that  the  inference  necessarily  arises  that  such 

notice  and  proof  were  furnished,  the  complaint  is  not  bad. 
Same. — LimiUUlon  of  Risk  to  Death  Caused  by  Injury. — Complaint, — Where 
the  risk  is  limited  to  a  case  of  death  proximately  caused  by  physical 
injuries  of  which  there  shall  be  some  visible  external  sign,  the  complaint 
must  make  such  a  case;  but  the  fact  that  the  injury  produced  appo- 
plexy  does  not  render  it  any  less  the  cause  of  death. 
Same. — Statements  in  AppliccUion. —  Warranties. — Burden  of  Proof. — The  bur- 
den is  on  the  insurer  to  prove  the  untruth  of  the  statements  made  by 
the  deceased  in  his  application. 
Instructions  to  Jury. — Befusal  to  Give  Instruction  Ashed. — ^It  is  not  error 
to  refuse  to  give  an  instruction  asked,  where  those  given  by  the  court 
HuiBciently  cover  the  subject  embraced  therein. 

•  J'rom  the  Marion  Superior  Court. 

8.  M,  Shepard,  J.  B.  Elam,  C.  MaHindale  and  /.  Buchanan^ 
for  appellant. 

J,  S.  Duncan,  C.  W.  Smith,  J.  li,  Wilson,  R.  Hill  and  W. 
H.  M<iriz,  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  Minnie  Grau- 
man on  a  certificate  of  membership  issued  by  the  National 
Benefit  Association  of  Indianapolis,  to  Isadore  Grauman. 

It  was  stipulated  in  the  certificate  that  the  sum  represented 
tlieteby  should  not  exceed  five  thousand  dollars,  which  sum 
was  to  be  paid  to  Minnie  Grauman  within  sixty  days  after 
the  receij)t  of  satisfactory  proofs  that  Isadore  Grauman  had 
sustained,  during  the  continuance  of  his  membership,  bodily 
injuries,  effected  through  external,  violent  and  accidental 
means,  which  had  occasioned  liis  death  within  six  months 
from  the  happening  of  such  injuries. 

To  each  of  the  two  paragraphs  of  the  complaint  a  separate 
demurrer  wa-s  overruled.     This  ruling  is  assailed  on  two 
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grounds.  It  is  said  the  complaint  is  insufficient,  because  it 
is  not  averred  in  either  paragraph  that  satisfactory  proof  of. 
the  death  of  Isadore  Grauman  was  furnished  sixty  days  be- 
fore bringing  the  suit. 

It  is  averred  in  each  paragraph  of  the  complaint,  subatan- 
tially,  that  on  the  28th  day  of  April,  1882,  upon  a  blank  fur- 
nished by  the  association  for  that  purpose,  notice  in  writing 
was  furnished  of  the  injury  and  death,  and  that  thereafter,  at 
the  request  of  the  association,  other  proofs  and  notice  were 
furnished,  which  were  to  be,  and  were,  substituted  in  place 
of  the  notice  and  proof  originally  forwarded.  Coupled  with 
the  further  averment  which  follows,  to  the  effect  that  the  de- 
fendant has  wholly  failed,  and  still  fails  and  refuses,  to  comply 
with  the  terms  and  conditions  of  the  certificate  on  its  part  by 
refusing  to  pay,  the  averment  is  sufficient. 

It  should  have  been  averred  explicitly  that  notice  and 
proof  had  been  made  sixty  days  before  the  commencement 
of  the  suit,  or  that  the  plaintiff  had  performed  all  the  condi- 
tions on  her  part  to  be  performed.  An  attempt  was  however 
made  to  aver  notice  and  proof  according  to  the  requirements 
of  the  contract,  following  which  it  is  charged  that  the  de- 
fendant was  then  in  default  for  not  having  paid  according  to 
the  conditions  of  the  certificate.  As  the  defendant  could  not 
have  been  in  default,  in  the  absence  of  such  proof  as  the  con- 
tract stipulated  for,  the  inference  necessarily  arises  that  the 
proof  furnished  was  such  as  the  certificate  required. 

The  other  objection  urged  against  the  complaint  is  that  it 
fiiils  to  aver  that  the  death  of  Isadore  Grauman  did  not  re- 
sult from  disease. 

It  was  stipulated  in  one  of  the  printed  conditions  annexed 
to  the  certificate  of  membership,  that  the  benefits  of  the  cer- 
tificate should  not  extend  to  any  case  in  which  there  were  no 
symptoms  or  visible  sign  of  bodily  hurt,  nor  to  any  case  in 
which  death  or  disability  should  occur  in  consequence  of 
disease. 

Vol.  107.— 19 
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We  agree  fhat  in  order  to  recover  death  must  have  occurred 
within  the  limits  of  the  risk  assumed  by  the  contract.  The 
condition  above  mentioned  limited  the  risk  to  a  case  of  death, 
proximately  caused  by  physical  injuries,  of  which  there  should 
be  some  visible  external  sign.  It  excluded  liability  in  case 
death  resulted  from  disease  or  bodily  infirmity.  The  com- 
plaint, however,  made  a  case  within  the  rule  above  stated. 

It  is  averred  in  both  paragraphs  that  the  assured  sustained 
certain  bodily  injuries,  which  were  occasioned  by  two  sepa- 
rate falls,  the  effect  and  results  of  which  are  minutely  de- 
scribed.  The  injuries  were  in  part  external  and  visible.  They 
resulted  in  apoplexy  and  death. 

The  averments  leave  no  room  to  doubt  that  death  resulted 
from  bodily  injury,  and  not  in  consequence  of  disease.  The 
fall  and  injury  upon  the  head  may  have  resulted  in  apoplexy. 
That  the  injury  resulting  from  the  fall  produced  a  condition, 
aptly  designated  by  that  name,  did  not  render  it  any  less  the 
cause  of  death.  Terre  HaiUe,  etc.,  R.  R.  Oo,  v.  Bucky  96 
Ind.  346  (49  Am.  R.  168). 

Conceding  all  that  is  said  in  respect  to  the  necessity  of 
showing  as  a  condition  precedent  to  a  right  of  recovery,  that 
death  was  not  the  result  of  disease,  we  are  nevertheless  con- 
strained to  hold,  since  the  particular  facts  are  averred,  which 
show  the  physical  injuries  sustained  by  the  assured,  and  that 
death  resulted  therefrom,  that  the  idea  is  thereby  effectually 
excluded  that  death  could  have  resulted  in  consequence  of 
disease.  The  demurrer  to  the  complaint  was  properly  over- 
ruled. 

In  the  certificate  of  membership,  it  was  stipulated  in  effect, 
that  any  statements,  made  by  the  assured  in  his  written  ap- 
plication, were  to  be  considered  as  warranties  that  such  state- 
ments were  in  all  respects  true.  The  court  instructed  the 
jury  that  the  burden  of  proving  untrue  any  of  the  State- 
ments or  warranties  thus  made,  was  on  the  defendant.  For 
the  appellant  it  is  argued  that  in  so  instructing  the  jury  the 
court  erred.     In  the  recent  case  of  Northwestern  Mut,  L.  Ins. 
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Co,  V.  Hazelett,  105  Ind.  212,  we  had  occasion  to  consider  the 
question  thus  made.  Following  the  decision  in  the  case  of 
John  Hancock  M.  L.  Ins.  Co.  v.  Daly,  65  Ind.  6,  and  the 
other  authorities  cited,  our  conclusion  was  that  the  burden 
of  proof  in  like  cases  was,  as  the  court  instructed,  on  the  de- 
fendant. 

The  appellant  also  complains  that  the  court  erred  in  refusing 
to  give  an  instruction  asked  on  its  behalf.  Upon  considera- 
tion of  the  instructioE  refused  and  an  examinafion  of  the 
concise  and  carefully  prepared  instructions  given  by  the  court 
of  its  own  motion,  it  appears  that  there  is  nothing  material  to 
the  case  embraced  in  that  refused,  which  was  not  adequately 
covered  by  those  given.  There  was,  therefore,  no  error  in  the 
refusal  of  the  court  to  give  the  instruction  referred  to. 

Finally,  it  is  argued  at  much  length,  and  with  some  plausi- 
bility, that  the  motion  for  a  new  trial  should  have  been  sus- 
tained, because  the  verdict  was  not  sustained  by  sufficient 
evidence.  Whatever  view  might  be  entertained  as  to  the 
weight  or  preponderance  of  the  evidence,  it  is  not,  as  indeed 
it  could  not  well  be,  denied  that  there  is  some  evidence  which 
strongly  tends  to  sustain  the  verdict.  This  being  the  case, 
the  conclusion  reached  by  the  court  and  jury  at  the  trial  can 
not  be  disturbed  here. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  24, 1886 ;  petition  for  a  rehearing  overruled  Sept.  16,  1886. 


No.  11,662. 

Slauter  t;.  Favobite,  Guardian. 

GuABDiAK  AND  Wabd. — Degree  cf  Oare  Required  pf  Qitardian, — A  guar- 
dian is  only  required  to  exercise  that  degree  of  care  and  prudence  in 
managing  the  money  of  his  ward,  which  an  ordinarily  prudent  man 
employs  in  his  own  affairs. 
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Same. — InvettmenL — Mortgage, — Liability  for  Loss. — Fraud. — Where  a  guar- 
dian acts  in  good  faith  and  with  reasonable  diligence  in  taking  a  mort- 
gage, believing  it  to  be  a  senior  lien,  as  security  for  a  loan  of  his  ward's 
money,  he  can  not  be  held  liable  for  a  loss  solely  on  the  ground  that 
such  mortgage  was  made  a  junior  one  by  the  fraud  of  the  mortgagor. 

Same. — Relying  on  Statements  of  Borrower, — Negligence, — Ten  days  before 
loaning  money  of  his  ward,  a  guardian  examined  the  records  and  found 
the  land  offered  as  a  security  to  be  free  from  encumbrances.  The  bor- 
rower owned  property  worth  many  thousand  dollars  more  than  the 
amount  of  the  loan.  He  was  a  business  man  of  excellent  credit  and 
/standing,  and  It  was  not  known  that  he  was  in  debt.  At  the  time  the 
mortgage  was  executed,  the  borrower  told  the  guardian  that  the  land 
was  unencumbered,  but  he  had  in  fact  in  the  meantime  mortgaged  it  to 
a  third  person. 

Jleld,  that  the  guardian  was  not  guilty  of  negligence  in  relying  upon  the 
statement  of  the  borrower. 

!)Samb. —  Taking  Mortgage  Execuled  by  Huthand  Alone. — Measure  of  Damage^.— 
Burden  of  Proof. — Where  a  guardian  accepts  a  mortgage  executed  by  the 
husband  alone,  the  burden  is  on  him  to  show  that  the  husband's  estate 
in  the  land  is  an  adequate  security  for  the  money  loaned ;  and  if  such 
fact  be  not  shown,  he  will  be  deemed  negligent  in  not  requiring  the  wife 
to  join  in  the  execution  of  the  mortgage,  and  held  liable  for  the  result- 
ing loss,  i.  e.,  the  value  of  the  wife's  interest  in  the  land. 

^rAME. — FituU  Report. — RepresentaXions. — Goncealment. — Fraud. — A  guardian 

who,  in  making  his  final  settlement  report  on  resignation  of  his  trust, 

represents  that  an  uncollected  note,  taken  for  a  loan  of  his  ward's 

money,  is  of  its  full  face  value,  concealing  the  fact  that  the  maker  has 

^become  insolvent,  is  guilty  of  fraud. 

2;^AM£. — Taking  Note  in  Lidividual  Name, — The  fact  that  a  guardian  has 
taken  a  note  for  his  ward's  money  in  his  individual  name,  without  any 
designation  of  his  official  character,  may  be  considered,  with  other  facts, 
in  support  of  a  finding  of  fraud. 

Same.— «S/3€fmZ  Finding. — Absence  of  Epithets. — iVartwje. — Where  the  facts 
specially  found  enable  the  court  to  pronounce  the  proper  judgment,  the 
absence  of  the  epithets  "fraud"  and  " negligence"  is  immaterial. 

.Practfce. — Special  Finding. —  When  Error  in  Conclusion  af  Law  noi  Arail- 
'  able. — If  the  ultimate  judgment  is  right  and  is  sustained  by  the  special 
finding  of  facts,  an  error  in  one  of  the  conclusions  of  law  will  not 
justify  a  reversal. 

From  the  Fountain  Circuit  Court. 

-/.  McCabe,  C.  M.  McCabe  and  E.  F.  McOabe^  for  appellant. 
W.  C.  Wilson  and  J.  H.  Adams,  for  appellee. 
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Elliott,  J. — The  material  facts  contained  in  the  special 
finding,  stated  in  an  abridged  form,  are  these :  The  appellant 
was  the  guardian  of  Jennie  B.  and  Fannie  E.  HoUowell,  and 
while  holding  that  trust  lent  twenty-one  hundred  dollars  of 
the  money  of  his  wards  to  Wilson  T.  Moore.  To  secure  thi.s- 
loan  Moore  executed  to  the  appellant  a  promissory  note  and 
a  mortgage  conveying  eighty  acres  of  land,  but  in  neither  of 
these  instruments  was  the  appellant  described  as  guardian,, 
nor  was  the  mortgage  signed  by  Moore's  wife.  At  the  time 
the  loan  was  made  Moore  lived  thirty  miles  distant  from  the 
city  of  Attica,  where  the  appellant  resided ;  he  was  well 
known  in  '^  business  circles,  his  financial  standing  and  credit 
was  excellent,"  and  he  had  property,  real  and  personal,  of  the 
value  of  twelve  to  fifteen  thousand  dollars,  but  he  was  at  that 
time  greatly  in  debt ;  this  fact  was,  however,  not  known  to 
the  appellant,  nor  was  it  generally  known.  Ten  days  prior 
to  the  time  the  loan  was  made,  the  appellant  examined  the- 
title  to  the  land  which  Moore  proposed  to  mortgage,  and 
which  he  did  afterwards  mortgage,  and  found  that  there  were 
no  encumbrances.  Aft^er  the  title  had  been  examined  by  the 
appellant,  Moore  borrowed  four  thousand  dollars  from  an  in- 
surance company,  and  executed  a  mortgage  to  the  company 
to  secure  the  loan  on  the  land  described  in  the  mortgage  ex- 
ecuted to  the  appellant.  The  mortgage  for  the  four  thousand 
dollars  was  executed  on  the  1st  day  of  October,  1873,  that 
to  the  appellant  on  the  8th  day  of  that  month,  and  the  four 
thousand  dollar  mortgage  was  recorded  on  the  4th  day  of  the 
same  month.  Moore  informed  the  appellant  at  the  time  he 
executed  the  mortgage  to  him,  that  there  was  no  encumbrance 
on  the  land,  and  the  former  believed  that  the  mortgage  exe- 
cuted to  him  was  the  prior  one.  The  land  covered  by  the 
mortgage  was  worth  twenty-four  hundred  dollars,  and  two 
hundred  dollars  of  the  mortgage  debt  was  subsequently  paid 
by  Moore.  On  the  27th  day  of  May,  1875,  Moore  became 
notoriously  insolvent,  and  made  an  assignment  for  the  ben- 
efit of  creditors,  and  was  openly  and  notoriously  insolvent 
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when  the  appellant  made  his  final  settlement  as  guardian  and 
resigned  his  trust  on  the  7th  day  of  June,  1875.  When  that 
settlement  was  made  the  note  executed  by  Moore  remained 
uncollected;  and  was  by  the  appellant  in  hLs  final  report  rep- 
resented to  the  court  as  being  secured  by  mortgage^  and  as 
being  of  the  full  face  value.  The  appellant  withheld  fix)m 
the  court  the  information  that  Moore  was  then  entirely  in- 
solventy  and  that  the  mortgage  securing  the  payment  of  the 
note  was  a  second  mortgage^  and  was  not  sufficient  security. 
Upon  the  representation  in  the  final  report  as  to  the  value  of 
the  note  and  the  sufficiency  of  the  security,  the  report  was 
accepted  and  approved  by  the  court.  The  mortgage  was  not 
a  sufficient  security  for  the  loan,  and  the  note  was  not  worth 
its  face.  At  the  time  the  report  was  filed  the  appellant  bad 
no  actual  knowledge  that  the  mortgage  executed  to  him  was. 
junior  to  that  executed  on  the  1st  day  of  October,  1873,  but 
after  the  report  was  filed  suit  was  brought  to  foreclose  that 
mortgage,  to  which  he  was  made  a  party.  No  other  repre- 
sentations were  made  than  those  contained  in  the  final  report. 
The  court  stated  the  following  conclusions  of  law : 

"  1st.  That  the  defendant  was  guilty  of  negligence  in  loan- 
ing the  twenty-one  hundred  dollars  of  his  wards'  money  to 
Wilson  T.  Moore,  and  in  failing  to  properly  secure  said  loan. 

"  2d.  That  the  defendant  was  guilty  of  fraud  in  represent- 
ing to  the  court  that  the  note  taken  by  him  from  Wilson  T. 
Moore  was  secured  by  mortgage  on  real  estate,  and  failing  to 
state  the  facts  of  the  insolvency  of  Moore,  and  that  the  mort- 
gage was  a  second  mortgage." 

The  case  as  presented  by  the  first  conclusion  of  law  is  a 
hard  one  wherever  the  loss  falls,  whether  upon  the  guardian 
or  upon  his  wards,  since  the  guardian  was  not  guilty  of  any 
positive  wrong,  but  acted  in  good  faith,  and  his  wards  took 
no  part,  and,  indeed,  could  take  none,  in  the  transaction 
which  resulted  in  the  loss  of  their  money.  Guardians  must 
be  held  to  exercise  care  and  prudence  in  managing  and  in- 
vesting the  money  of  their  wards,  and  lax  rules  upon  this 
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subject  would  lead  to  grave  abuses  and  wrongs,  but,  on  the 
other  hand,  guardians  are  not  insurers  of  the  safety  of  in- 
vestments made  by  them,  nor  should  they  be  held  to  an  ex- 
traordinary degree  of  care,  for  to  require  that  high  degree 
of  care  would  deter  prudent  men  from  undertaking  the  trust, 
and  thus  compel  the  courts  to  appoint  incompetent  or  un- 
worthy men  to  manage  the  persons  and  estates  of  infants. 
The  interests  of  infants  placed  under  guardianship  would 
suffer  quite  as  much  from  a  rule  too  exacting  and  strict  as 
from  one  too  lax  and  liberal.  The  degree  of  care  and  pru- 
dence required  of  the  guardian  ought  not  to  be  higher  than 
isuch  as  an  ordinarily  prudent  man  employs  in  his  own  affairs, 
and  this  is  the  degree  which  the  law  requires.  An  American 
writer  says :  ^'  So  far  as  the  guardian  acts  within  the  scope  of 
his  powers  he  is  bound  only  to  the  observance  of  fidelity,  and 
such  diligence  and  prudence  as  men  display  in  the  ordinary  af- 
fairs of  life."  Schouler  Domestic  Relations,  section  348.  At 
another  place  this  author  says,  in  speaking  of  the  guardian: 
^' And  to  make  him  liable  in  ordinary  cases,  beyond  the  limits 
of  good  &ith  and  a  sound  discretion,  would  be  intolerable." 
In  Lovelly.  Minot^  20  Pick.  116,  it  was  held  that  a  guardian 
acting  in  good  faith  was  liable  only  in  the  case  of  a  failure 
to  exercise  a  sound  discretion,  and  Chief  Justice  Shaw,  by 
whom  the  opinion  of  the  court  was  delivered,  said :  "  The 
rule  was  well  laid  down  in  Harvard  College  v.  Amory,  9 
Pick,  461,  that  ^all  that  can  be  required  in  such  cases  is, 
that  the  trustee  shall  conduct  himself  faithfully,  and  exercise 
a  sound  discretion ; '  and  by  this  rule  the  court  are  of  opinion, 
that  the  present  case  must  be  governed."  The  general  sub- 
ject received  careful  consideration  in  Jones'  Appeal,  8  Watts 
<fc  Serg.  143  (42  Am.  Dec.  282),  where  it  was  said  by  Gib- 
son, C.  J.,  that,  "  Where  the  property  is  small,  plain  country 
farmers  unversed  in  legal  niceties  are  generally  prevailed 
on  by  the  friends  to  take  charge  of  it,  and  from  these  justice 
requires  no  more  than  a  reasonable  degree  of  vigilance  ex- 
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ercised  in  good  faith.  It  certainly  does  not  require  that  the 
office  of  a  guardian  should  be  a  trap  for  the  simple." 

The  quotations  we  have  made  reflect  the  views  of  the  courts- 
upon  this  subject^  and  among  other  courts  that  share  these 
views  is  our  own.  Marquess  v.  LaBaw,  82  Ind.  550,  see  p. 
553;  Sanders  v.  State,  ex  reL,  49  Ind.  228;  Norwood  v.  Har^ 
nessy  98  Ind.  134  (49  Am.  R.  739). 

Where  a  guardian  accepts  a  mortgage  as  security  for  a  loan 
of  his  ward's  money,  it  should,  in  all  ordinary  eases,  be  a 
first  mortgage,  for  the  guardian  has  no  right  to  incur  tlie 
peril  caused  by  the  existence  of  a  prior  mortgage,  for  it  might 
readily  happen  that  the  estate  of  the  ward  could  not  furnish 
money  to  pay  off  the  first  mortgage,  and  in  that  event  the 
security  afforded  by  the  second  mortgage  would  be  valueless. 
Second  mortgages  are  precarious  securities  and  guardians^ 
should  not  take  them.  Shuey  v.  Latta,  90  Ind.  136.  But 
in  this  instance  the  guardian  intended  to  take  a  first  mort- 
gage; it  was  for  such  a  mortgage  that  he  contracted,  and 
such  it  was  that  he  believed  he  was  getting,  nor  did  he  ac- 
tually know  that  it  was  not  a  first  mortgage  until  after  he 
had  resigned  his  trust. 

If  the  guardian  acted  in  good  faith  and  with  reasonable 
diligence  in  taking  the  mortgage,  he  can  not  be  held  liable 
solely  on  the  ground  that  the  mortgage  which  he  believed  to 
be  the  senior  one  was  made  the  junior  one  by  the  fraud  of 
Moore,  the  mortgagor.  The  utmost  care  and  prudence  will 
not  always  guard  against  lo&s.  In  every  loan  that  is  nego- 
tiated there  is  some  risk  that  no  ordinary  prudence  or  sagacity 
can  avoid ;  in  almost  every  case  something  must  be  trusted 
to  the  borrower's  honesty.  There  are  few  cases,  indeed,  where 
one  who  lends  money  up()n  real  estate  security  is  not  com- 
pelled to  rely,  to  some  extent,  upon  the  statements  of  the 
mortgagor  that  there  are  no  unrecorded  mortgages,  and  the 
question  upon  this  particular  phase  of  the  case  narrows  to 
this,  w^as  the  guardian  negligent  in  relying  upon  the  state- 
ments of  the  mortgagor  that  there  were  no  encumbrances  on 
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the  land  ?  In  our  opinion  he  was  not.  The  safer  course  for 
the  guardian  is  to  rely  upon  the  record,  and  not  upon  the 
statements  of  the  borrower^  but  the  most  prudent  business^ 
men  often  act  upon  the  representations  of  the  borrower,  and 
in  many  cases  must  necessarily  do  so.  A  guardian  is  bound 
to  do  no  more  than  a  reasonably  prudent  man  would  do  under 
like  circumstances.  There  are  cases^  therefore,  where  the 
guardian  may  trust  to  the  statements  of  the  borrower,  and 
this  is  one  of  them.  Here  the  guardian  had  examined  the 
record  within  ten  days;  the  result  of  the  examination  cor- 
roborated the  statements  of  Moore ;  the  property  owned  by 
the  latter  was  valued  at  fifteen  thousand  dollars ;  he  w^as  a 
business  man  of  excellent  credit  and  standing,  and  it  was  not 
known  that  he  was  in  debt,  so  that  the  case  presented  is  not 
that  of  carelessly  trusting  a  man  without  credit,  property  or 
standing,  for  here  the  borrower  was  worth  more  than  five 
times  the  amount  of  the  sum  lent  him,  and  was  an  active 
business  man  of  excellent  reputation. 

Negotiations  for  loans  arc  often  in  progress  several  days 
before  they  are  concluded,  and  the  lender  is  not  always  to  be 
regarded  as  negligent  unless  he  keeps  watch  upon  the  records 
to  the  last  day  or  the  last  hour  on  which  the  negotiations  are 
concluded.  There  may  be  cases  where  such  great  vigilance 
is  required,  J[)ut  there  are  cases  where  it  is  not  exacted,  and 
this  case  belongs  to  the  latter  class.  There  are  adjudged  cases 
going  much  further  than  we  are  required  to  do  here,  among 
them  Ferguson  v.  Lowery,  54  Ala.  510  (25  Am.  R.  718),  Pars- 
ley  V.  MaHhi,  11  Va.  376  (46  Am.  R.  733),  Edate  of  Ada 
Worrell,  14  Phila.  R.  311,  Neff'*^  Appeal,  57  Pa.  St.  91. 

The  safest  and  most  prudent  course  for  a  guardian  to  pursue, 
in  making  an  investment  of  his  ward's  money  in  real  estate 
security,  is  to  require  the  wife  of  the  mortgagor  to  join  in 
executing  the  mortgage,  and  it  is  hazardous  for  him  to  pursue 
any  other  course ;  but  there  may  be  cases  where  it  would  not 
be  negligence  for  the  guardian  to  accept  a  mortgage  executed 
by  the  husband  alone.     It  may  often  be  that  the  interest  of 
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the  husband;  exclusive  of  that  of  the  wife,  is  amply  sufficient 
to  secure  the  investment,  and  in  such  a  case  it  could  not  be 
justly  held  that  the  guardian  was  negligent  in  not  requiring 
the  wife  to  join  in  the  execution  of  the  mortgage.  Where, 
however,  the  guardian  accepts  a  mortgage  executed  by  the 
husband  alone,  he  must  show  that  the  husband's  estate  in  the 
land  was  an  adequate  security  for  the  money  loaned.  As  the 
burden  was  on  the  guardian  to  show  that  fact  affirmatively, 
and  as  the  special  finding  does  not  show  that  the  husband's 
interest  was  sufficient  to  secure  the  loan,  nor  show  that  ihe 
guardian  made  reasonable  and  diligent  enquiry  on  that  sub- 
ject, we  are  of  the  opinion  that  the  conclusion  that  he  was 
negligent  is  correct.  Although  he  was  negligent  in  not  se- 
curing the  wife's  signature  to  the  mortgage,  still,  he  ought 
not  to  be  held  liable  beyond  the  extent  of  the  loss  resulting 
from  that  negligence,  and  the  extent  of  that  loss  could  not 
be  more,  at  the  utmost,  than  a  sum  equal  to  one-third  of  the 
value  of  the  land.  This  is  the  only  loss  that  could  legiti- 
mately result  from  his  negligence  in  &iling  to  secure  the 
wife's  signature  to  the  mortgage,  and  his  liability  should  not 
be  greater  than  the  injury.  We  are  inclined  to  the  opinion 
that  the  first  conclusion  of  law  is  broader  than  the  &ots  war- 
rant. 

The  second  conclusion  of  law  presents  a  que^ion  not  en- 
tirely free  from  difficulty,  but  our  opinion  is  that  there  is  no 
error  in  it.  A  guardian  is  bound  to  make  full  disclosure  to 
the  court  of  his  transactions,  and  the  law  requires  of  him  the 
exercise  of  the  utmost  good  faith.  He  must  not  conceal  any 
material  fact,  nor  untruthfully  represent  any  matter  to  the 
<3ourt.  2  Pomeroy  Eq.  902;  Kelaher  v.  McOaMlly  26  Hun, 
148;  Klemp  v.  Wiyder,  23  Kan.  699;  Favorite  v.  Slauter,  79 
Ind.  562;  Asher  v.  State,  ex  reL,  88  Ind.  215. 

In  Jennings  v.  Kee,  5  Ind.  257,  the  court  said :  "  In  all  cases 
of  delinquency  and  neglect,  the  courts  will  presume  in  fiivor 
of  the  ward  and  against  the  guardian,  as  strongly  as  the  &cts 
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Avill  warrant.'^  The  special  finding  shows  that  the  guardian 
represented  the  note  to  be  of  its  full  face  value,  and  withheld 
from  the  court  the  information  that  Moore  had  become  in- 
solvent, and  that  the  mortgage  executed  by  him  was  a  sec- 
ond one.  It  may  possibly  be  that  the  fact  that  the  guardian 
believed  his  mortgage  to  be  the  senior  one,  and  had  no  actual 
notice  of  the  execution  of  the  four  thousand  dollar  mortgage, 
will  free  his  fiulure  to  communicate  information  to  the  court 
upon  that  point  from  the  stain  of  fraud;  but,  however  that 
may  be,  he  was  guilty  of  fraud  in  concealing  the  &ct  that  the 
maker  of  the  note  had  become  insolvent,  as  well  as  in  repre- 
senting that  the  note  was  of  full  face  value.  It  will  not  avail 
a  guardian  who  makes  a  positive  representation,  that  he  did 
not  know  that  it  was  untrue,  for,  even  in  ordinary  cases 
where  a  man  makes  a  representation  for  the  purpose  of  in- 
ducing action  upon  the  part  of  another,  he  may  be  guilty  of 
fraud  although  he  does  not  know  that  his  representation  is 
untrue.  Frenzd  v.  Miller y  37  Ind.  1  (10  Am.  R.  62) ;  Bethdl 
v.  Bdhdl,  92  Ind.  318,  see  p.  327 ;  Roller  v.  Blair,  96  Ind. 
203 ;  WtBt  V.  Wright,  98  Ind.  335.  But  in  cases  such  as  the 
present,  a  duty  rests  upon  the  guardian  to  make  no  statement 
that  he  does  not  know  to  be  true,  and  to  conceal  nothing  ma- 
terially affecting  his  trust,  of  which  he  has  knowledge.  The 
necessity  for  a  strong  and  stern  application  of  the  rule  to 
cases  like  this  is  obvious,  for  the  court  must  act  upon  the 
statements  of  the  guardian,  and  there  is  no  adverse  party 
to  challenge  their  truth.  If  the  statements  are  not  true,  the 
order  of  the  court  rests  on  the  wrong  of  the  party  who  made 
it,  and  he  can  take  no  advantage  of  his  own  wrong. 

There  is  another  fact  appearing  in  the  special  findings  which 
exerts  an  important  influence  upon  the  case ;  the  guardian 
took  the  note  payable  to  himself  without  any  designation  of 
his  official  character,  and  this  fact,  when  considered  in  con- 
nection with  the  other  facts,  stated  in  the  special  finding,  is 
sufficient  to  sustain  the  second  conclusion  of  law  stated  by 
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the  trial  coui*t.  There  are,  indeed,  authorities  that  go  so  far 
as  to  hold  that  if  a  guardian  takes  a  note  payable  to  himself^ 
he  can  not  show  that  it  was  taken  as  an  investment  of  his 
ward's  money,  and  in  case  the  maker  becomes  insolvent,  the 
guardian  must  bear  the  loss.  Knowlton  v.  Bradley ,  17  X.  H. 
458  (43  Am.  Dec.  609,  and  note).  But  we  need  not  go  so  far 
in  this  case,  for  we  need  do  no  more  than  consider  the  fact 
under  immediate  mention  in  connection  with  the  other  facts 
stated  in  the  special  finding. 

The  second  conclusion  of  law  is  the  controlling  one,  and 
upon  it  the  judgment  below  securely  rests,  and  there  would 
be  no  cause  for  reversal  even  if  the  first  conclusion  of  law 
should  be  considered  erroneous.  If  the  ultimate  judgment 
deals  justly  with  the  parties,  gives  to  each  his  legal  rights 
and  is  sustained  by  the  facts  appearing  in  the  special  finding 
an  error  in  one  of  the  conclusions  of  law  wdll  not  justify  a 
reversal.  Our  statute  says  that  no  judgment  shall  be  re- 
versed '^  where  it  shall  appear  to  the  court  that  the  merits  of 
the  cause  have  been  fairly  tried  and  determined  in  the  court 
below."  Krug  v.  Davis,  101  Ind.  75 ;  Platter  v.  Board,  ete.y 
103  Ind.  360,  sec  p.  385.  The  second  conclusion  of  law  is 
warranted  by  the  facts  and  fully  sustains  the  judgment  set- 
ting aside  the  appellant's  final  report.  That  judgment  does 
not,  of  course,  settle  or  adjust  all  questions  between  the  par- 
ties, but  does  adjudge  that  the  final  report  should  not  stand. 

The  special  finding  states  facts  and  not  evidence,  and  in 
this  respect  is  free  from  fault.  The  absence  of  the  epithets 
"  negligence  "  and  "  fraud  "  does  not  impair  the  force  of  thr 
facts  stated  by  the  court.  The  law  will  infer  the  proper  con- 
clusion from  the  facts  stated.  It  is  possible  that  there  may 
be  cases  where  it  is  necessary  to  expressly  characterize  an  act 
as  fraudulent  or  as  negligent,  but  it  is  not  necessarj'  in  such  a 
case  as  this,  for  here  the  facts  of  themselves  enable  the  court 
to  pronounce  the  law  and  declare  the  legal  consequences  that 
result  from  the  facts.     Pittsburgh,  etc.,  R.  W.  Co,  v.  Spencer, 
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98  Ind.  186;  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  101  Ind. 
582 ;   Conner  v.  Citizens  Street  B.  W.  Co.,  105  Ind.  62. 
Judgment  affirmed. 

Filed  Feb.  10, 1886;  petition  for  a  rehearing  overruled  Sept.  24,  1886. 


•No.  12,247.  J0|  ^ 

The  Indiana  Oolitic  Limestone  Company  t?.  The 
Louisville,  New  Albany  and  Chicago  Railway 
Company. 

liAiLROAD. — Proceedings  to  Appropinaie, — Collateral  AUack. — Pregamption, — 
In  a  collateral  attack  upon  the  validity  of  proceedfngs  by  a  railroad 
company  to  appropriate  land  for  its  use,  by  a  person  who  was  a  party 
thereto,  every  reasonable  presumption  will  be  indulged  in  favor  of  the 
regularity  of  such  proceedings,  in  the  absence  of  any  showing  to  the 
contrary. 

Same. — Award  of  Damages, — Remedy  of  Aggrieved  Land-Ckmer. — Action  to 
Recover  Real  Eetaie, — A  party  aggrieved  by  an  award  of  damages  made 
by  the  appraisers  in  an  appropriation  proceeding  instituted  under  sec- 
tion 3907,  B.  S.  1881,  may  have  the  award  reviewed  by  the  court  in 
which  such  proceedings  are  had,  on  written  exceptions  filed  within  ten 
days  after  the  filing  of  such  award.  This  is  the  only  remedy  provided 
by  the  statute,  and  if  it  be  not  pursued,  the  land-owner  can  not  after- 
wards maintain  an  action  to  recover  the  land  appropriated. 

From  the  Monroe  Circuit  Court. 

/.  \V.  Buskirh,  H.  C.  Duncan,  C  i2,  Worrall  and  W.  E, 
Hendricks,  for  appellant. 

G.  W.  Friedley  and  E.  K.  Millen,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant  against  the 
appellee,  in  a  complaint  of  two  paragraphs.  The  objects  of 
the  suit  were  to  recover  the  possession  of  a  certain  strip  of 
land  in  Monroe  county,  which  the  appellee,  as  alleged,  had 
attempted  to  appropriate  for  the  purpose  of  constructing 
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thereon  a  switch  or  side-track  leading  out  from  the  main  line 
of  its  railway,  over  and  across  appellant's  land,  to  the  adja- 
cent quarry  and  works  of  the  Terre  Haute  Stone  Works,  and 
also  $1,000  damages  for  the  detention  of  such  strip  of  land; 
and  to  perpetually  enjoin  the  appellee  from  setting  up  any 
claim  of  title  to  or  interest  in  such  strip  of  land,  and  from 
entering  upon  the  same  or  committing  any  trespass  thereon ; 
and  to  remove  any  cloud  that  might  have  been  cast  upon  ap- 
pellant's title  to  the  land  by  appellee's  attempted  appropria- 
tion proceedings.  To  appellant's  complaint  the  appellee  an- 
swered specially,  setting  out  at  length  all  its  proceedings  and 
the  orders  of  the  court,  in  relation  to  its  appropriation  of  the 
strip  of  land,  mentioned  in  the  complaint.  The  appellant 
demurred  to  appellee's  answer,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defence  to  the  action ; 
and  this  demurrer  was  carried  back  and  sustained  by  the  court 
to  appellant's  complaint,  and  each  paragraph  thereof.  Ap- 
pellant refusing  to  amend  or  plead  further,  judgment  was 
rendered  that  it  take  nothing  by  its  suit,  and  that  appellee  re- 
cover its  costs. 

The  first  error  complained  of  here  by  the  appellant  is  the 
sustaining  of  its  demurrer  to  its  own  complaint. 

In  its  complaint,  the  appellant  alleged  that  it  was  a  cor- 
poration duly  organized,  on  and  before  the  4th  day  of  June, 
1884,  under  the  laws  of  this  State;  that  on  and  since  the  day 
last  named,  the  appellee  was  and  has  been  a  duly  organized 
corporation  under  the  laws  of  this  State,  and  was  and  has 
been  the  owner  and  operator  of  a  line  of  railroad,  passing 
through  Monroe  county;  that,  on  such  day,  appellant  was 
the  owner  in  fee  simple  and  in  the  possession  of  the  west  half 
of  the  southeast  quarter  of  section  17,  in  township  10,  range 
2  west,  in  such  county,  lying  near  the  line  of  appellee's  rail- 
road, and  near  the  town  of  Stinesville,  a  station  on  such  rail- 
road; that  appellee,  at  such  town  of  Stinesville,  and  for  five 
miles  on  each  side  thereof,  was  the  owner  of  and  occupied  its 
right  of  way,  sixty  feet  wide,  which  was  all  that  was  neces- 
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sary  for  its  railroad,  iDcluding  its  side-tracks  and  water-sta- 
tions, for  the  use  thereof;  and  that  appellant's  land  abov(* 
described  was  underlaid  with  a  ledge  of  valuable  limestone, 
suitable  for  quarrying  purposes  and  chiefly  valuable  therefor. 
And  appellant  further  averred  that  a  corporation,  known 
as  the  "  Terre  Haute  Stone  Works  Company,*'  was  the  owner 
of  a  tract  of  land  on  which  was  situated  a  stone-quarry^ 
which  quarry  was  a  long  way,  to  wit,  thirty-five  hundred  feet 
from  the  line  of  appellee's  railroad,  and  was  at  no  place 
nearer  to  such  railroad  than  the  distance  of  twenty-five  hun- 
dred feet;  that,  on  such  day,  the  Terre  Haute  Stone  Works 
Company  desiring  to  connect  its  quarry  with  appellee's  rail- 
road by  means  of  a  switch  or  turn-out,  over  which  it  might 
haul  its  stone,  procured  the  appellee  to  begin  proceedings  to 
appropriate  a  strip  of  land,  sixty-six  feet  wide,  from  the  lino 
of  its  track,  near  such  town  of  Stinesville,  to  the  quiarry  of 
of  such  Terre  Haute  Stone  Works  Company ;  that  the  cen- 
ter line  of  such  strip  .of  land,  so  to  be  appropriated,  ran  over 
and  across  appellant's  said  land ;  that,  in  pursuance  of  such  in- 
tention to  appropriate  such  strip  of  land,  appellee's  attorneys, 
on  such  4th  day  of  June,  1884,  filed  in  the  clerk's  office  of 
the  court  below  its  pretended  instrument  of  appropriation ; 
that  thereafter,  on  June  25th,  1884,  the  judge  of  such  court 
at  chambers,  in  vacation,  upon  the  application  of  appellee's 
attorneys,  appointed  by  warrant  Aquilla  W.  Rogers,  George 
W.  Finley  and  Freeborn  G.  Pauley  to  appraise  the  damages 
which  the  owner  of  the  land  might  sustain,  over  which  such 
switch  or  turn-out  passed,  by  reason  of  such  appropriation ; 
that  afterwards,  on  July  14th,  1884,  the  appraisers  aforesaid 
returned  their  appraisement  to  the  clerk  of  such  court  show- 
ing, among  other  things,  that  appellant  would  be  damaged  in 
the  sum  of  $400,  which  sum  the  Terre  Haute  Stone  Works 

Company,  by  the  appellee,  on  the  1st  day  of ,  1884,. 

deposited  in  the  clerk's  office  of  such  court,  for  the  appel- 
lant's use  and  benefit;  and  that  such  sum  of  money  was  still 
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in  the  hands  of  such  clerk,  no  part  thereof  having  ever  been 
taken  or  accepted  by  appellant. 

And  appellant  further  said,  it  was  informed  and  believed 
that  such  turn-out  or  switch  would  pass  over  its  land  in  a 
diagonal  course,  for  the  distance  of  one  thousand  four  hun- 
dred and  seventy-eight  feet,  and  take  two  and  one-half  acres 
thereof;  that  on  account  of  the  hilly  and  uneven  sur&ce  of 
such  land,  such  turn-out  or  switch  when  completed  would 
necessarily  consist  of  fills  and  cuts,  of  heights  and  depths 
varying  from  ten  to  twenty  feet,  and  passing  through  appel- 
lant's valuable  limestone;  that  such  switch  or  turn-out  would 
cut  appellant^s  land  into  two  triangular  tracts ;  that  by  rea- 
son of  the  turn-out  or  switch  being  so  constructed,  and  the 
land  being  so  divided,  appellant  would  suffer  irreparable  in- 
jury ;  that,  by  reason  of  appellee's  owning  and  controlling 
a  strip  of  land,  sixty-six  feet  wide,  through,  over  and  across 
appellant's  land,  intended  for  a  quarry,  for  one  thousand  four 
hundred  and  seventy-eight  feet,  a  large  portion  of  such  quarry 
would  be  rendered  almost  valueless;  that  continuouslv  since 
such  pretended  appropriation,  on  June  4th,  1884,  until  Jan- 
uary 9th,  1885,  appellant  had  been  in  the  quiet,  |)eaceable 
and  undisturbed  possession  of  all  its  land,  neither  appellee 
nor  the  Terre  Haute  Stone  Works  Company  occupying  oi 
exercising  any  acts  of  ownership  over  it;  that,  on  January 
9th,  1885,  the  Terre  Haute  Stone  Works  Company,  by  its 
agents  and  employees,  fifteen  in  number,  pretending  to  be 
appellee's  employees,  by  virtue  of  such  pretended  act  of  ap 
propriation  and  in  appellee's  name,  unlawfully  and  without 
right,  and  without  appellant's  consent,  took  possession  of 
such  land,  tlirew  down  the  fences  and  began  the  construction 
of  such  switch  or  turn-out,  and  had  since  unlawfully  kept 
the  possession  of  the  land  from  appellant,  who  was  entitled 
to  the  immediate  possession  thereof. 

Appellant  then  averred  that  such  pretended  act  of  appro- 
priation of  such  strip  o^  land,  over  and  across  its  real  estate 
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hereinbefore  described^  was  illegal,  null  and  void  for  a  num- 
ber of  reasons,  which  are  set  forth  at  great  length. 

In  the  view  we  shall  take  of  appellant's  case,  in  the  light  of 
appellee's  answer,  the  averments  of  which  were  admitted  to 
be  true  by  appelIant^s  demurrer  thereto,  it  is  unnecessary  for  us 
to  give  the  substance  even  of  its  numerous  reasons  for  claim- 
ing that  the  appropriation  proceedings  were  illegal,  null  and 
void.  Some  of  such  reasons,  if  they  had  been  presented  at 
the  proper  time  and  in  the  proper  manner,  might  have  been 
available  to  the  appellant  for  some  relief;  but,  for  the  most 
part,  all  such  reasons  are  overthrown  and  rendered  nugatory 
and  of  no  avail  by  the  averments  of  appellee's  answer,  which, 
as  we  have  said,  are  conceded  to  be  true,  as  the  case  is  here 
presented ;  for  these  averments  show  that,  in  the  appropri- 
ation proceedings  of  which  appellant  complains,  the  appellee 
strictly  followed  the  statute  and  complied  with  its  require- 
ments. 

It  is  apparent  from  appellant's  complaint  that  the  appellee 
instituted  and  prosecuted  its  proceedings  for  the  appropria- 
tion of  so  much  of  appellant's  land  as  it  needed  for  the  con- 
struction of  its  switch  or  turn-out,  described  in  such  com- 
plaint, under  the  provisions  of  section  3907,  R.  S.  1881,  in 
force  since  May  6th,  1853.  In  its  complaint  appellant  has 
sought  to  make  a  collateral  attack  upon  the  validity  of  ap- 
pellee's appropriation  proceedings.  As  in  other  cases  of  col- 
lateral attack,  of  course,  in  the  absence  of  averment  or  show- 
ing to  the  contrary,  every  reasonable  presumption  must  be 
indulged  in  the  case  in  hand  in  favor  of  the  regularity,  le- 
gality and  validity  of  such  appropriation  proceedings  as  against 
the  appellant,  who  was  a  party  to  such  proceedings.  lidd  v. 
Mitchell,  93  Ind.  469;  Dowell  v.  Lahr,  97  Ind.  146;  Rogers 
v.  Beauehampy  102  Ind.  33;  Exchange  Bank  v.  Aulty  102 
Ind.  322 ;  Baltimore,  etc.,  R.  R.  Co.  v.  North,  103  Ind.  486. 

Thus,  in  the  case  under  consideration,  appellant's  com- 
plaint shows  that  on  June  4th,  1884,  the  appellee  deposited 
Vol.  107.— 20 


306  SUPREME  COURT  OF  INDIANA, 


The  Indiana  Oolitic  Limestone  Co.  r.  The  Louisville,  N.  A.  &  C,  RV  Co, 

in  the  clerk's  office  of  the  proper  court  its  instrument  of  aj)- 
propriation  of  a  strip  of  appellant's  land,  for  its  switch,  side- 
track or  turn-out.  But  the  complaint  fails  to  show  whether 
or  not  appellee  delivered  to  appellant  a  copy  of  such  instru- 
ment of  appropriation,  as  required  by  section  3907,  supra. 
In  such  case  we  presume  in  aid  of  the  appropriation  pro- 
ceedings, and  in  favor  of  their  regularity,  legality  and  va- 
lidity, that  appellee  did  deliver  to  appellant,  as  required  by 
the  statute,  a  copy  of  such  instrument  of  appropriation.  So^ 
the  complaint  shows  that  the  judge  of  the  court  in  vacation 
appointed  by  warrant  three  named  persons  to  appraise  ajv- 
pellant's  damages  by  reason  of  apj>ellee's  act  of  appropri- 
ation ;  but  it  fails  to  show  whether  such  appraisers  were,  or 
were  not,  disinterested  freeholders  of  the  proper  county,  or 
were,  or  were  not,  duly  sworn,  as  required  by  the  statute.  In 
such  case,  also,  we  conclusively  presume  in  aid  of  the  appro- 
priation proceedings,  that  the  persons  appointed  were  com- 
petent appraiser?,  under  the  statute,  and  were  duly  sworn  as- 
such,  as  required  thereby. 

Appellant  states  in  its  complaint  that,  on  July  14th,  1884, 
the  appraisers  appointed  for  that  purjiose  returned  to  the 
clerk  of  such  court  their  award  of  its  damaj^es  bv  reason  of 
such  appropriation.  The  statute  provides  that  such  an  award 
may  be  reviewed  by  the  court  in  which  the  appropriation  pro- 
ceedings were  had,  *'on  written  exceptions  filed  by  either 
party  in  the  clerk's  office,  within  ten  days  after  the  filing  of 
such  award."  Section  3907,  supra.  This  remedy  by  appeal 
is  the  only  remedy  provided  by  the  statute  for  the  party  ag- 
grieved by  such  award  ;  and  it  must  be  taken  within  the  time 
and  in  the  manner  prescribed  by  the  statute.  Appellant  filed 
no  exceptions  to  the  award  of  its  damages,  and  took  no  ap- 
peal therefrom  to  the  proper  court,  so  far  as  the  record  shows, 
"  within  ten  days  after  the  filing  of  such  award,"  nor  at  any 
other  time.  The  damages  awarded  to  the  appellant  on  account 
of  appellee's  appropriation  of  its  strip  of  land  were  promptly 
paid  to  the  clerk  of  such  court ;  and  thereupon  and  there- 
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after,  by  the  express  terms  of  the  statute,  such  strip  of  land 
belonged  to  the  appellee,  to  be  used  for  the  purposes  specified 
in  its  act  of  appropriation.  Six  months  afterwards  appellant 
commenced  this  action  to  recover  such  strip  of  land,  and  to  en- 
join appellee  from  constructing  thereon  its  switch,  side-track 
or  turn-out. 

For  reasons  already  given,  we  are  of  opinion  that  the  court 
did  not  err  in  sustaining  the  demurrer  to  appellant's  com- 
plaint. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  June  1, 1886;  petition  for  a  rehearing  overruled  Sept.  24, 1886. 


No.  12,572. 

June  et  al.  v.  Payne  et  al. 

Appeai«. — Stay  of  Proceedings. — An  appeal  prayed  for  in  term  time,  and 
perfected  within  the  time  given  by  the  court,  suspends  all  further  pro- 
ceedingB  under  the  judgment  appealed  from  ;  but  an  appeal  in  vacation^ 
and  without  bond,  does  not  so  operate. 

Replevin. — Judgment  ftxr  Return  of  Property. —  Bond. — Where,  in  replevin 
proceedings,  the  plaintiff  is  awarded  a  return  of  the  property,  it  must 
be  returned,  without  demand,  in  as  good  condition  as  when  received  by 
the  defendant  under  the  bond,  and  within  a  reasonable  time  after  the 
order  is  made. 

8ahe. — Appeal. — Delay  in  Returning  Property. — Action  on  Bond. — Miligation 
(^Damages. — Where,  after  an  appeal  to  the  Supreme  Court  by  the  de- 
fendant to  replevin  proceedings,  against  whom  a  return  of  the  property 
is  awarded,  there  is  an  implied  understanding  that  no  measures  to  en- 
force the  penalty  of  the  bond  for  a  return  will  betaken  until  the  appeal 
is  disposed  of,  and  no  such  steps  are  in  fact  taken  until  a  few  days  b^ 
fore  the  final  decision  in  the  case,  when  the  property  is  returned  in  good 
condition,  the  delay  is  not  unreasonable,  and  in  an  action  on  the  bond 
the  return  may  be  considered  by  the  jury  in  mitigation  of  damages. 

Practice. — Trial  Without  Issue. — Judgment  by  Confession. — Where,  without 
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objection,  a  party  alleging  affirmative  matter  in  his  pleading  goes  to 
trial  without  requiring  an  issue  to  be  formed  upon  such  pleading,  he  can 
not  afterwards  ask  judgment  in  his  favor  as  by  confession. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy,  T.  IL  Ristme,  8.  C  Kennedy  and  H.  H. 
Jiidine,  for  appellants. 

J.  Wright,  J.  M.  Seller  and  A.  D.  Thoniaa,  for  appellees. 

NiBLACK,  J. — The  facts  upon  which  this  case  rests  may 
be  briefly  stated  as  follows :  In  July,  1881,  David  June, 
Erastus  B.  French  and  Kobert  Brayton,  the  plaintiffs  below 
and  appellants  here,  commenced  an  action  sigainst  John  F. 
Payne,  Benjamin  M.  Payne  and  John  P.  Payne  in  the  court 
below,  to  recover  the  possession  of  a  portable  engine  made 
by  Y.  D.  June  &  Co.,  of  Fremont,  Ohio ;  and  to  enable  the 
defendants  in  that  action  to  retain  the  posse&sion  of  the  en- 
gine pending  the  action,  the  said  Benjamin  M.  Payne,  as  prin- 
cipal, and  Thompson  Davis,  Martin  Sarvies,  David  Vancleve 
and  Asbury  T.  Hicks,  as  his  sureties,  afterwards,  on  the  20th 
day  of  July,  1881,  executed  a  bond  to  the  plaintiffs  in  the 
penal  sum  of  $1,000,  conditioned  that  if  the  said  obligors 
should  safely  keep  such  engine,  and  in  no  wise  injure  the 
same,  and  should  deliver  said  engine  to  the  plaintiffs,  or  to 
the  sheriff  of  Montgomery  county,  in  the  event  that  judg- 
ment should  be  rendered  for  the  return  thereof,  such  bond 
should  be  void.  On  the  27th  day  of  May,  1882,  the  plain- 
tiffs in  that  action  recovered  a  judgment  against  the  defend- 
ants for  the  possession  of  the  engine  and  for  the  sum  of  $6CK) 
in  case  a  return  of  the  engine  could  not  be  had.  The  de- 
i'ondants  at  the  time  prayed  an  appeal  to  the  Supreme  Court 
and  thirty  days'  time  was  given  within  which  they  might  file 
an  appeal  bond  in  the  penal  sum  of  $1,000,  to  the  approval 
of  the  clerk.  Such  a  bond  was  filed  within  the  time  limited, 
and  approved  by  the  clerk,  but  a  transcript  of  the  proceed- 
ings appealed  from  was  not  filed  in  the  Supreme  Court  until 
the  3d  day  of  May,  1883.  Pending  the  appeal  in  this  court,  no 
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supersedeas  was  issued  and  no  proceedings  were  taken  for  the 
enforcement  of  the  judgment  appealed  from,  both  parties 
seemingly  awaiting  a  final  decision  upon  the  appeal  before 
taking  further  action  concerning  the  matters  in  controversy. 
On  the  1st  day  of  November,  1883,  the  judgment  of  the 
court  below  was  affirmed.  See  Payne  v.  June,  92  Ind.  252. 
Some  time  near  the  last  day  of  that  month,  one  of  the  de- 
fendants to  the  judgment  thus  affirmed  met  one  of  the  plain- 
tiffs^ attorneys  on  the  street  in  the  city  of  Crawfordsville,  and, 
informing  him  that  he  was  ready  to  make  return  of  the  en- 
gine, inquired  as  to  whom  he  should  deliver  it ;  whether  to 
him,  the  attorney,  or  to  the  plaintiffs  at  Fremont,  Ohio.  To 
this  inquiry  the  attorney  replied  that  he  did  not  want  the  en- 
gine; that  he  preferred  to  have  the  money,  the  engine  being 
at  that  time  five  or  six  miles  away  in  the  country.  A  few  days 
later,  that  is  to  say,  on  the  5th  day  of  December,  1883,  the 
plaintiffs,  June  and  others,  commenced  this  action  against 
Benjamin  M.  Payne,  and  his  sureties,  upon  the  bond,  exe- 
cuted by  them  as  herein  above  stated,  for  their  alleged  failure 
to  niake  return  of  the  engine  in  accordance  with  the  stipula- 
tions of  that  bond.  On  the  10th  day  of  the  same  month,  the 
defendants  in  this  action  brought  the  engine  to  the  city  of 
Crawfordsville  and  delivered  it  to  the  sheriff  of  Montgomery 
county. 

The  defendants  thereafter  answered  in  four  paragraphs : 

First,  That  an  appeal  had  been  prayed  in  term  time  from 
the  judgment  for  the  recovery  of  the  engine ;  that  the  appeal 
had  been  perfected  by  the  execution  of  a  proper  appeal  bond 
and  the  filing  of  a  transcript  in  the  Supreme  Court,  and  that 
such  appeal  was  pending  and  undetermined  when  this  action 
was  commenced. 

Second,  That  the  judgment  for  the  recovery  of  the  engine 
had  been  appealed  from  as  above  set  forth,  and  that  while 
such  appeal  was  still  pending  they  had  returned  the  engine 
described  in  the  bond  to  the  sheriff  of  Montgomery  county. 

Third.  That  an  appeal  had  been  taken,  as  above  stated,  and 
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tliat  immediately  after  the  judgment  appealed  from  was  af- 
firmed, they,  the  defendants,  tendered  back  the  engine  to  tlie 
attorneys  for  the  plaintiffs,  who  refused  to  receive  the  same, 
whereupon  they  delivered  said  engine  to  the  sheriff'  of  Mont- 
gomery county. 

Fourth,  That  an  appeal  had  been  prayed  and  taken  as  stated 
in  the  first  paragraph  herein,  but  without  averring  that  such 
appeal  was  still  pending  and  undisposed  of. 

A  demurrer  was  sustained  to  the  second  paragraph,  and 
overruled  as  to  the  remaining  paragraphs  of  the  answer. 
Issue,  trial  by  jury  and  verdict  for  the  plaintiffs,  assessing 
their  damages  at  $35.20. 

Answers  to  special  interrogatories  respectively  submitted 
to  the  jury  found  the  facts  to  be  substantially  as  herein  above 
stated,  and  showed  that  the  amount  of  the  damages  assessed 
by  the  general  verdict  was  for  costs  due  upon  the  original 
judgment.  The  plaintiffs  thereupon  moved  for  judgment  in 
their  favor  upon  the  answers  to  the  special  interrogatories 
for  the  sum  of  $600,  the  adjudged  value  of  the  engine,  with 
interest,  including  also  the  amount  of  costs  due  upon  the 
original  judgment,  but  that  motion,  as  well  as  a  motion  for 
a  new  trial,  was  overruled,  and  judgment  was  rendered  for 
th(»  amount  of  the  damages  assessed  by  the  general  verdict. 

The  plaintiffs,  appealing,  assign  error  upon  the  overruling 
of  their  demurrer  to  the  first,  third  and  fourth  paragraphs 
of  the  answer,  upon  the  overruling  of  their  motion  for  judg- 
ment upon  the  answers  to  special  interrogatories,  and  upon 
the  refusal  of  the  circuit  court  to  grant  them  a  new  trial. 

We  see  no  objection  to  the  sufficiency  of  the  first  and  third 
paragraphs  of  the  answer.  An  appeal  prayed  for  in  term 
time,  and  perfected  within  the  time  limited  by  the  court,  sus- 
pends all  further  proceedings  under  the  judgment  appealed 
from,  and  a  return  of  the  engine  to  the  sheriff  was  a  per- 
formance of  the  principal  condition  of  the  bond.  Wells 
Replevin,  section  426. 

As  to  the  sufficiency  of  the  fourth  paragraph  of  the  an- 
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swer,  we  need  not  inquire,  ^i nee,  upon  the  whole  case,  wo 
regard  the  question  of  its  sufficiency  as  of  no  practical  im- 
portance at  the  present  hearing.  The  evidence,  supplemented 
by  the  answers  to  the  special  interrogatories,  showed  affirm- 
atively that  the  plaintiffs  were  not  injured  by  the  overruling 
of  the  demurrer  to  that  paragraph.  It  was  thus  made  to  ap- 
pear that  no  such  an  appeal  as  that  relied  upon  in  defence  by 
the  first  and  fourth  paragraphs  of  the  answer,  was  in  fact 
taken,  and  that  the  appeal  which  was  afterwards  consum- 
mated was  an  appeal  in  vacation  without  bond,  and  conse- 
quently without  any  stay  of  proceedings.  Burk  v.  Howardy 
15  Ind.  219. 

The  important,  and  indeed  controlling,  questions  at  the 
trial  were :  First  Were  the  defendants  guilty  of  unreason- 
.able  delay  in  offering  to  return  or  in  returning  the  engine? 
>kcondly.  Could  the  return  of  the  engine  after  the  commence- 
jnent  of  this  action  be  taken  into  consideration  in  mitigation 
•of  the  damages?. 

It  is  true  that,  in  cases  of  this  kind,  the  property  must  be 
returned  in  as  good  order  as  when  received  under  the  bond, 
and  within  a  reasonable  time  after  a  return  has  been  awarded, 
:and  that  too  without  demand  for  its  return.  Wells  Replevin, 
**ections  419  to  423,  both  inclusive.  But  what  is  a  reasona- 
ble time  must,  to  a  very  great  extent,  depend  upon  the  cir- 
cumstances attending  each  particular  ease. 

In  the  case  before  us,  there  was  evidence  tending  to  show 
what  seemed  to  be  an  implied  understanding  that  no  meas- 
ures would  be  taken  to  enforce  the  penalty  of  the  bond,  or 
to  disturb  the  Main  quo,  until  there  was  a  final  decision  of 
this  court  upon  the  appeal  taken  in  the  replevin  suit.  There 
was  also  evidence  tending  to  prove  that  from  the  first  the 
plaintiffs  did  not  desire  a  return  of  the  engine,  but  preferred 
to  abide  the  course  of  events  in  this  court,  and,  if  practica- 
bl(s  to  eventuallv  recover  the  vahie  of  the  enffinein  monev. 
Til  is  was  in  part  well  illustrated  by  die  refusal  of  one  of 
their  attorneys  to  give  any  directions  concerning  the  return 


312  SUPREME  COURT  OF  INDIANA, 


June  et  al.  v.  Pavne  el  al. 


of  the  engine,  only  a  few  days  before  this  action  was  com- 
menced. Then  a  petition  for  a  rehearing  which  had  been 
filed  in  the  cause  was  not  overruled  until  the  12th  dav  of 
December,  1883,  seven  days  after  the  institution  of  this  ac- 
tion and  two  days  after  the  engine  was  returned  to  the  sheriff. 
There  was  evidence,  therefore,  which  justified  the  jury  in 
coming  to  the  apparent  conclusion  that  there  had  been,  un- 
der all  the  circumstances,  no  unreasonable  delay  in  returning 
the  engine.  Having  reached  this  conclusion,  the  jury  were 
further  justified  in  taking  the  return  of  the  engine  into  con- 
sideration in  mitigation  of  the  damages.  Schi-ader  v.  Wol- 
Jiin,  21  Ind.  238;  Story  v.  O'Dea,  23  Ind.  326;  Wells  Re- 
plevin, sections  457,  458. 

There  was  also  evidence  tending  to  prove  that  the  engine 
was  in  as  good  condition  when  it  was  returned  as  it  was  when 
the  bond  in  suit  was  executed.  We  have  consequently  no 
reason  for  concluding  that  the  general  verdict  was  not  sub- 
stantially right  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  3,  1886. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — After  the  verdict  in  this  case  was  returned, 
the  plaintiffs,  in  addition  to  their  motion  for  a  judgment  for 
a  larger  sum  than  was  assessed  in  their  behalf  by  the  jury 
upon  the  answers  to  special  interrogatories,  moved  the  court 
for  judgment  in  their  favor  for  the  sum  of  $600,  and  the  costs 
due  on  the  original  judgment,  upon  the  pleadings,  on  the 
ground  that,  as  no  general  denial  was  filed,  all  the  facts  nec- 
essary to  entitle  them  to  such  a  judgment  were  admitted  at 
the  trial,  and  that  motion  was  also  overruled.  A  rehearin<; 
is  prayed  for  in  this  case  for  the  alleged  reason  that  the  cir- 
cuit court  erred  in  overruling  that  motion,  and  that  we  omit- 

* 

ted  to  rule  upon  that  question  at  the  former  hearing. 

But  the  answers  in  this  case,  whether  well  pleaded  or  not,. 
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presented  issues  which  had  to  be  tried  and  determined^  and 
hence  it  can  not  be  said  that  the  cause  was  tried  without  an 
issue.  As  to  what  facts  were  admitted  by  the  issues^  as  they 
were  formed,  were  only  questions  of  evidence  at  the  trial.  Be- 
sides the  cause  was  apparently  tried  upon  the  theory  that  every 
material  averment  of  the  complaint  was  in  issue.  As  illus- 
trative of  this  theory  of  the  trial,  the  first  interrogatory  sub- 
mitted to  the  jury  at  the  request  of  the  plaintiffs  was :  "  Did 
the  defendants  in  this  suit  execute  the  bond  sued  on  in  this 
case  as  alleged  in  the  plaintiffs'  complaint?"  Other  interrog- 
atories were  submitted,  upon  the  motion  of  the  plaintiffs, 
inconsistent  with  the  idea  that  no  issue  had  been  formed  u[X)n 
the  complaint.  Under  such  circumstances  the  plaintiffs  could 
not  be  heard  to  complain,  after  the  trial  was  concluded,  that 
the  cause  had  been  tried  without  an  issue,  or  that  the  mate- 
rial averments  of  the  complaint  stood  as  confessed  at  the  trial. 

Where,  without  objection,  a  party  alleging  affirmative  mat- 
ter in  his  pleading  goes  to  trial  without  requiring  an  issue  to 
be  formed  upon  such  pleading,  he  can  not  afi;erwards  ask  judg- 
ment in  his  favor  as  by  confession.  Ba8S  v.  Smithy  61  Ind. 
72;  Leww  v.  Bartsfield,  75  Ind.  390;  Felgcr  v.  Etzell,  75  Ind. 
417  ;  Stribling  v.  Broiigher,  79  Ind.  328. 

It  is  unnecessary  to  set  out  any  more  of  the  special  inter- 
rogatories and  answers  of  the  jury,  since  there  is  nothing  in 
any  of  the  answers  in  question  inconsistent  with  the  facts  as 
stated  in  the  original  opinion. 

The  petition  for  a  rehearing  is  overruled. 

FUed  Sept.  25, 1886. 


No.  12,290. 
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Equity. —  What  One  Seeking  Equitable  Belief  MuM  Shaw. — One  who  8eek» 
eqaitable  relief  must  show  that  he  has  done,  or  offered  to  do,  in  the 
premises  all  that  equity  requires  of  him. 
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Married  Woman.— Con/ra«<  of  Suretyship, — HuAand  and  Wife, — Purdmae 
by,  of  Utidivided  Interest  in  Real  Estate, — Mortgage, — Promissory  Note. — With, 
full  knowledge  of  her  financial  resources,  £.  sold  to  a  married  woman  a 
certain  undivided  part  of  real  estate,  receiving  payment  therefor  in  cash. 
At  the  same  time  lie  sold  to  her  husband  the  remainder  of  such  real 
estate,  payment  to  be  made  in  instalments,  and  executed  a  conveyance 
of  the  whole  ta  the  wife.  The  husband  executed  notes  for  the  interest 
purchased  by  him,  and,  at  £.'s  request,  his  wife  signed  them  as  surety. 
To  secure  the  payment  of  the  notes  a  mortgage  was  executed  on  the 
entire  property  by  both  husband  and  wife. 

Heidf  that  under  section  5119,  li.  S.  1881,  both  the  notes  and  the  mortgage 
are  void  as  to  the  wife,  and  that  her  interest  in  the  real  estate  can  not 
he  affected  thereby,  but  it  is  otherwise  as  to  the  husband's  interest. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobexfy  for  appellants. 

/.  K,  Ewing  and  C.  Swing,  for  appellee. 

HowK,  J. — In  this  case,  appellee  Ewing  sued  the  appel- 
lants Abigail  C.  and  William  L.  Jones,  husband  and  wife,  in 
a  complaint  of  one  paragraph.  It  was  alleged  that  the  ap- 
pellants, on  the  24th  day  of  October,  1881,  by  their  nine 
promissory  notes,  became  indebted  to  appellee  in  the  aggre- 
gate sum  of  $1,000;  that  at  that  date,  to  secure  the  payment 
of  such  notes,  the  appellants  executed  a  mortgage  upon  the 
north  half  of  lot  No.  103,  in  block  14,  in  the  original  plat 
of  the  tow^n  (now  city)  of  Greensburgh,  in  Decatur  county, 
which  mortgage  was  on  the  same  day  duly  recorded  in  the 
recorder's  oifice  of  such  county :  that  the  first  one  of  such 
notes  to  mature,  for  $150,  had  been  fully  paid,  and  the  sec- 
ond and  third  notes  to  mature  were  then  past  due  and,  with 
tlie  residue  of  such  notes,  were  wholly  unpaid ;  that  the  notes 
and  mortgage  were  given  for  the  unpaid  balance  of  the  pur- 
chase-monev  of  the  above  described  real  estate ;  and  that  the 
mortgaged  premises  could  not  be  sold  in  parcels  without  in- 
jury to  the  interests  of  the  parties.  Wherefore  appellee 
demanded  a  personal  judgment  against  the  appellants  for 
$1,200,  and  a  decree  of  foreclosure  against  the  mortgaged 
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property,  all  without  relief,  etc.,  with  costs  and  all  other 
proper  relief. 

Appellants  answered  in  four  special  or  affirmative  para- 
graphs, to  the  second  of  which  appellee's  demurrer,  for  the 
want  of  sufficient  facts,  was  sustained  by  the  court.  He  re- 
plied by  a  general  deuial  to  the  first,  third'  and  fourth  para- 
graphs of  answer.  The  issues  joined  were  tried  by  the  court, 
^nd  a  finding  was  made  for  appellee  against  the  appellants 
for  the  amount  due,  and  to  become  due,  upon  their  promis- 
sory notes,  and  a  personal  judgment  was  rendered  against 
the  appellants,  and  in  appellee's  favor,  for  the  amount  found 
^lue  with  costs,  and  a  decree  was  rendered  for  the  sale  of  the 
mortgaged  property  and  for  the  application  of  the  proceeds 
of  such  sale,  etc.  Appellants'  motion  for  a  new  trial  having 
been  overruled,  and  the  separate  motion  of  Abigail  C.  Jones 
for  a  new  trial  having  been  also  overruled,  they  have  ap- 
pealed from  such  judgment  and  decree  to  this  court. 

Errors  have  been  assigned  here  by  the  appellants,  which 
call  in  question  (1)  the  overruling  of  their  several  motions 
for  a  new  trial,  and  (2)  the  sustaining  of  appellee's  demurrer 
to  the  second  paragraph  of  the  answer  of  appellant  Abigail 
C!.  Jones. 

In  the  natural  order,  the  questions  presented  by  the  al- 
leged error  of  the  court,  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  answer,  must  be  first  considered  and 
<lecided.  In  such  second  paragraph  of  her  separate  answer, 
appellant  Abigail  C.  Jones  alleged  that,  on  and  prior  to  the 
24th  day  of  October,  1881,  she  being  then  the  wife  of  her 
eo-appellant,  William  L.  Jones,  then  had  and  possessed  in 
her  own  right  and  as  her  individual  and  separate  estate,  in 
cash,  the  sum  of  $700,  which  sum  of  money  was  her  entire 
separate  estate;  that  she  was  then  and  there  desirous  to  in- 
vest tlie  same  in  real  estate,  of  a  value  which  she  could  pur- 
chase and  fully  pay  for  with  that  sum  of  money ;  that  at  that 
time  her  husband,  William  L.  Jones,  with  her  and  their 
•children,  resided  in  the  city  of  Greensburgh,  in   Decatur 
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countv  :  that  at  that  time  her  said  husband  was  a  man  of 
but  small  means,  consisting  of  his  household  goods,  of  a  value 
not  exceeding  $100,  and  had  no  other  estate;  that  at  such 
time  William  L.  Jones  was  a  common  laborer,  in  the  service 
of  the  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Rail- 
road Company,  earning  wages  at  about  $30  per  month ;  that 
at  such  time  appellee  was  and  had  been  since  the  agent  of 
such  railroad  company,  at  such  city  of  Greensburgh,  and 
then  and  there  knew  of  the  possession  of  such  sum  of  money 
by  appellant  Abigail,  and  of  her  desire  to  invest  the  same  as 
•  aforesaid;  that  appellee  being  then  and  there  the  owner  of 
the  real  estate,  described  in  the  mortgage  in  suit,  proposed 
to  sell  the  same  to  appellants  for  the  sum  of  $1,700,  appel- 
lant Abigail  to  invest  therein  such  sum  of  $700,  and  for  the 
remaining  $1,000  he  would  take  notes,  in  the  sums  and  at 
the  times  of  maturity  mentioned  in  such  mortgage,  and  at 
the  same  time,  and  as  an  inducement  to  such  sale,  he  prom- 
ised and  agreed  to  furnish  said  William  L.  Jones  labor  such 
as  he  was  then  performing  for  such  railroad  company,  con- 
tinuously for  such  term  of  nine  years,  and  thus  enable  hini 
to  pay  off  such  purchase-money  from  the  proceeds  of  his  own 
labor;  that  at  such  time  appellee  well  knew  that  appellant 
Abigail  had  no  means  or  estate  beyond  such  sum  of  $700» 
and  that  said  William  L.  Jones  had  no  estate  other  than  as 
stated  herein  as  aforesaid ;  that  relying  upon  appellee's  prom- 
ises and  assurances  that  he  could  and  would  furnish  William 
L.  Jones  the  labor  and  means,  as  hereinbefore  stated,  an<l 
enable  him  to  pay  such  sum  of  $1,000  on  such  real  estate, 
the  appellants  then  and  there  agreed  with  appellee  to  pur- 
chase the  same,  that  is,  appellant  Abigail  being  the  purchaser 
thereof  to  the  extent  and  in  the  sum  of  $700,  and  said 
AVilliam  L.  Jones  in  such  sum  of  $1,000;  that  in  pursuance 
thereof,  appellee  made  to  appellant  Abigail  C.  Jones  a  con- 
veyance of  such  real  estate,  on  such  24th  day  of  October, 
1881,  and  put  ap{)ellants  in  possession  thereof,  which  posses- 
sion they  had  since  held ;  that  appellant  Abigail  then  })aid 
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appellee  such  sum  of  $700,  and  said  William  L.  Jodcs^  as 
principal^  and  said  Abigail  C.  Jones,  as  his  sarety,  executed 
to  appellee  the  notes  and  mortgage  described  in  his  com- 
plaint. 

Appellant  Abigail  further  said  that  appellee,  in  pursuance 
of  his  agreement,  continued  to  furnish  said  William  L.  Jones 
vith  labor  as  aforesaid,  for  eighteen  months  then  next  follow- 
ing, and  out  of  the  proceeds  of  such  labor  he  paid  appellee 
the  first  note  to  mature  for  JloO,  with  interest,  and  the  in- 
terest on  the  other  notes  for  two  years,  amounting  to  |102  ; 
that  appellee  failed  and  refused  to  further  employ  said  Wil- 
liam L.  Jones,  or  to  furnish  him  any  labor  or  employment 
Avhatever,  although  often  and  specially  thereunto  requested, 
he,  the  said  William  L.,  being  then  and  there,  and  continu- 
ously thereafter,  able,  willing  and  anxious  to^do  and  perform 
the  same,  and  thus  be  enabled  to  pay  off  and  discharge  such 
notes  and  mortgage ;  that  such  work  and  labor  having  been 
refused  by  appellee  to  said  William  L.  Jones,  he  had  been 
unable  to  obtain  other  remunerative  emj^loyment  and  to  earn 
any  money  to  pay  on  such  notes,  since  his  discharge  by  ap- 
pellee ;  that  had  the  appellee  continued  said  William  L.  Jones 
in  such  labor,  he  could  and  would  have  had  all  the  money 
due  on  such  notes  and  mortgage  paid  off  and  discharged ;  and 
that  said  William  L.  Jones  was  still  ready  and  willing  to  pay 
sui'h  notes  and  mortgage  to  appellee,  if  the  latter  on  his  part 
would  furnish  the  former  the  labor,  and  thus  the  ability  to 
])ay  them,  pursuant  to  the  promises  and  assurances  of  appel-  ^ 

lee  as  hereinbefore  stated.  * 

We  are  of  opinion  that  the  circuit  court  erred  in  sustain- 
ing appellee's  demurrer  to  the  second  paragraph  of  answer, 
the  substance  of  which  we  have  just  given.  Appellee's  suit 
is  one  which  has  always  been  of  equitable  jurisdiction.  If 
the  averred  facts  in  such  paragraph  of  answer  are  true,  and, 
as  the  ca.«o  is  now  presented  here,  their  truth  is  admitted  by 
appellee,  it  is  certain,  we  think,  that  he  can  have  no  stand-  i 

ing  in  a  court  of  equity  to  enforce  the  notes  and  mortgage  in 
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suit  against  the  appellant  Abigail  C.  Jones,  to  the  extent  of 
the  interest  M'hich  she  bought  and  paid  for  in  cash^  in  the 
mortgaged  real  estate.  It  is  an  elementary  rule  in  all  equi- 
table suits,  often  recognized  and  followed  in  the  decisions  of 
this  court,  that  he  who  seeks  equitable  relief  must  show  that 
he  has  done,  or  offered  to  do,  in  the  premises,  all  that  equity 
requires  of  him.  'McWhinney  v.  £ri?ifoT,  64  Ind.  360;  Lan- 
caster V.  DuHadway,  97  Ind.  565;  Rowe  v.  PecAody,  102 
Ind.  198;  Russell  v.  Geary,  105  Ind.  502. 

Fairly  construed,  the  facts  averred  by  Abigail  C  Jones,  in 
such  second  paragraph  of  answer,  and  admitted  to  be  true  by 
appellee^s  demurrer,  show  very  clearly,  as  it  seems  to  us,  that 
the  appellee  sold  to  her,  Abigail  C.  Jones,  with  full  knowl- 
edge of  her  estate  and  financial  resources,  the  undivided 
seven-seventeenths  part  of  the  mortgaged  real  estate,  for  the 
sum  of  $700,  cash  in  hand,  and  knowingly  received  from  her 
all  the  estate  she  had,  in  payment  therefor,  to  wit,  such  sum 
of  $700  in  money  ;  that  at  the  same  time  the  appellee  sold  to 
William  L.  Jones,  the  husband  of  Abigail  C.  Jones,  the  re- 
maining ten-seventeenths  part  of  such  mortgaged  real  estate 
for  the  sum  of  $1,000  on  time,  payable  in  nine  annual  instal- 
ments; that  at  the  same  time  appellee  executed  a  conveyance 
of  the  whole  of  such  real  estate  to  Abigail  C.  Jones;  that  at 
the  same  time  William  L.  Jones  executed  to  appellee  the 
notes,  described  in  the  complaint  herein,  for  the  interest  pur- 
chased by  him  in  the  mortgaged  real  estate,  which  notes  were 
then  executed,  also,  at  appellee's  request,  by  Abigail  C.  Jones 
as  the  surety  of  her  husband  ;  that  at  the  same  time  the  mort- 
gage in  suit  was  executed  to  appellee  by  both  the  appellants 
on  the  entire  real  estate  purchased  by  them  respectively  as 
aforesaid,  to  secure  the  payment  of  the  notes  described  therein 
also  executed  by  them  respectively ;  and  that  the  notes  and 
mortgage  in  suit  were  so  executed  as  aforesaid  by  the  appel- 
lants on  the  24th  dav  of  Octr)ber,  1881. 

These  facts  being  true,  and  the  appellee  admits)  them  to  be 
true  as  the  case  is  presented  by  his  demurrer  to  such  second 
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paragraph  of  answer,  it  is  very  clear,  we  think,  that  the  notes 
described  in  appellee's  complaint  are  absolutely  void  as  to 
Abigail  C.  Jones,  and  no  pers(^nal  judgment  can  be  rendered 
against  her  thereon ;  and  that  the  mortgage  in  suit,  in  so  far 
as  it  covers  or  affects  the  interest,  purchased  and  paid  for  by 
her  as  aforesaid,  in  the  mortgaged  real  estate,  is  also  void  as 
to  her,  and  can  not  be  foreclosed  or  enforced  against  her  in- 
terest in  such  real  estate,  so  purchased  and  paid  for  as  afore- 
said. When  such  notes  and  mortgage  were  executed  as- 
aforesaid,  section  5119,  R.  S.  1881,  was,  as  it  still  is,  in  full 
force,  as  a  part  of  the  law  of  this  State.  This  section  pro- 
vides, in  plain  and  unmistakable  terms,  that  a  married  woman 
shall  not  enter  into  any  contract  of  suretyship,  whether  as^ 
endorser,  guarantor,  or  in  any  other  manner,  and  that  any 
such  contract,  as  to  her,  shall  be  void.  These  statutory  pro- 
visions are  too  plain  to  be  misunderstood.  They  positively 
forbid  a  married  woman  to  enter  into  any  contract  of  surety- 
ship, in  any  manner,  and  positively  declare  that  any  such 
contract,  as  to  her,  shall  be  void.  So  the  law  is  written,  and 
so  in  our  decisions  it  has  been  uniformly  interpreted  and  con- 
strued. Allen  V.  DaviSy  99  Ind.  216;  Dodge  v.  Kinzy,  101 
Ind.  102;  Allen  v.  Davis,  101  Ind.  187;  Brown  v.  Will,  103 
Ind.  71 ;  Engler  v.  Acker,  106  Ind.  223. 

Of  course,  as  to  the  interest  j)urchasod  by  William  L. 
Jones,  in  the  mortgaged  real  estate,  and  for  which  the  notes 
in  suit  were  executed  by  him,  as  principal,  and  by  his  wife, 
Abigail  C.  Jones,  as  his  surety,  the  mortgage  sued  upon  is  a 
valid  security,  and  binding  on  both  the  appellants,  and,  to 
the  extent  of  that  interest,  but  no  farther,  may  be  foreclosed 
by  a  court  of  equity.  But  if,  upon  the  final  hearing  of  this 
cause,  the  facts  averred  in  such  second  paragraph  of  answer 
should  be  sustained  by  sufficient  evidence,  it  would  be  mani- 
festly illegal  to  render  a  personal  judgment  against  Abigail 
C.  Jones  upon  the  notes  in  suit, and  manifestly  unjust  and  in- 
equitable to  decree  the  foreclosure  of  such  mortgage  uiK)n  and 
the  sale  of  the  interest,  purchased  and  paid  for  by  her  as  afore- 
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said,  iu  the  mortgaged  real  estate*  We  conclude^  therefore, 
that  appellee's  demurrer  to  such  second  paragraph  of  answer 
ought  to  have  been  overruled. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
now  any  question  arising  under  the  alleged  error  of  the  court 
in  overruling  the  motions  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph  of  answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Filed  May  13,  1886 ;  petition  for  a  rehearing  overruled  Sept.  25, 188$. 


No.  12,065. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  t\  Worley. 

Practice.— /)iVmw«a/  oj  Action. — A  plaintiff  may  dismiss  his  action  at  any 
time  before  the  jury  retire. 

Same. — Objections  Mmt  be  Specific  to  be  Available, — Objections,  in  order  to  be 
available,  must  be  specifically  made  in  the  trial  court.  Mere  general 
objections  are  not  available  on  appeal. 

Interbocjatories  to  ZvKY^—Suhmifadon,— Practice.— The  prayer  for  the 
submission  of  interrop^atories  to  the  jury  is  not  a  proper  one  unless  the 
court  is  also  asked  to  instruct  the  jury  to  answer  them  in  the  event  that 
they  return  a  general  verdict. 

Same.— Trm/  Court  May  Revise,  or  propound  TrUerroffotories  of  its  Oio».— It  is 
proper  for  the  trial  court  to  revise  interrogatories  submitted  by  the  par- 
ties and  to  prepare  and  propound  for  itself  interrogatories  to  the  jurr. 

Same. — Que^stions  of  Law  Improper.— kn  interrogatory  which  asks  the  jury 
to  decide  a  question  of  law  is  improper. 

^MiiY..— Bail  road.— Animah. —  Fencing  Track, — An  interrogatory  reading. 
"Could  the  defendant  have  lawfully  fenced  its  track  at  the  point" 
where  animals  entered  upon  it,  is  a  question  of  law. 

From  the  Monroe  Circuit  Court. 
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G.  W.  Frifdley,  W.  H,  Rusadly  E.  K.  Milleii  and  W.  Irvin, 
for  appellant. 

J.  R.  East,  W.  H.  East,  J.  W.  Buskirk  and  H.  C.  Duncan, 
for  appellee. 

Elliott,  J. — The  appellee's  complaint  is  in  one  paragraph, 
:and,  as  originally  drawn,  sought  a  recovery  for  thirteen  mules 
•killed  by  one  of  the  appellant's  trains.  On  the  trial  it  ap- 
peared that  the  mules  were  killed  by  diflTerent  trains  and  at 
diiFerent  times,  whereupon  the  appellee  dismissed  as  to  the 
mules  killed  by  the  north  bound  train,  and  of  the  ruling  per- 
mitting this  to  be  done  appellant  complains. 

There  can  be  no  doubt  under  our  statute  and  our  decisions, 
that  a  plaintiff  may  dismiss  his  action  at  any  time  before  the 
jury  retire.  This  general  doctrine  we  do  not  understand  the 
:»ppellant's  counsel  to  combat ;  but,  as  we  understand  them, 
their  contention  is  that  the  court  ought  to  liave  required  the 
appellee  to  particularly  designate  the  mules  for  which  a  re- 
covery was  sought.  We  do  not  think  the  question  now  ar- 
gued was  so  presented  to  the  trial  court  as  to  make  it  avail- 
able on  appeal.  A  general  objection  only  was  made  to  tlie 
plaintiff's  motion  to  dismiss  the  action  as  to  all  the  mules 
killed  by  the  north  bound  train.  The  evidence  showed  very 
clearly  and  definitely  what  mules  were  killed  by  the  south 
bound  train  for  which  a  recovery  was  asked,  and  the  trial 
<?ourt  and  the  parties  were,  therefore,  fully  advised  as  tn 
the  particular  animals  for  which  a  recovery  was  sought. 
Had  the  appellant  desired  that  the  complaint  should  be  made 
jnore  specific,  the  appropriate  remedy  was  a  motion  to  that 
eflfect,  and  not  a  general  objection  to  the  appellee's  offer  to 
dismiss.  The  principle  runs  through  all  our  decisions  that 
objections,  in  order  to  be  available,  must  be  specifically  made 
in  the  trial  court,  and  that  mere  general  objections  will  not 
be  available  on  appeal. 

The  appellant  submitted  to  the  court  interrogatories,  and 
Vol.  107.— 21 
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asked  that  they  should  be  submitted  to  the  jury,  but  the  court, 
instead  of  submitting  those  asked  by  the  appellant,  prepared 
and  submitted  interrogatories  of  its  own.  The  prayer  for  the 
submission  of  the  interrogatories  to  the  jury  was  not  a  proper 
one,  for  the  court  was  not  asked  to  instruct  the  jury  to  an- 
swer the  interrogatories  in  the  event  that  they  returned  a 
general  verdict.     Taylor  v.  Burk,  91  Ind.  252. 

We  have,  however,  examined  the  interragatories,  and  find 
that  those  propounded  by  the  court  substantially  covered  those 
asked  by  the  appellant,  so  far  as  they  were  competent  and  ma- 
terial. Our  decisions  are  that  it  is  proper  for  the  trial  court 
to  revise  interrogatories  submitted  by  the  parties,  and  to  pre- 
pare and  propound  for  itself  proper  interrogatories  to  the 
jury.     Killian  v.  Eigenmamty  57  Ind.  480. 

The  court  submitted  this  interrogatory  :    "  Could  the  de- 
fendant have  lawfully  fenced  its  track  at  the  {x>int  where  said 
mules  entered  upon  the  track?"    It  is  contended  that  this 
interrogatory  is  not  a  proper  one,  as  it  calls  upon  the  jurj*  to 
decide  a  question  of  law,  and  not  of  fact,  and  thus  casts  upon 
them  a  duty  that  the  court  should  perform.  We  can  perceive 
no  answer  to  this  contention,  and  appellee's  counsel  have  not 
suggested  any.     Our  statute  makes  it  the  duty  of  the  court 
to  submit  to  the  jury  only  questions  of  fact,  and  the  question 
here  submitted  is,  it  seems  to  us,  one  of  law.     The  purpose 
of  addressing  interrogatories  to  juries  is  to  elicit  decision>i 
upon  matters  of  fact,  and  not  to  ask  them  to  state  conclusions 
of  law.     Whether  the  track  of  a  railroad  company  is,  or  is 
not,  lawfully  fenced,  is  a  mere  conclusion  to  be  deduced  from 
the  facts.     We  have  repeatedly  decided  that  parties  are  en- 
titled in  special  verdicts  and  in  special  findings  to  a  statement 
of  the  specific  facts,  and  that  statements  of  mere  conclusions 
will  not  be  sufficient.     Pittsburgh,  etc,  R.  R,  Co,  v.  SpenccTf 
98  Ind.  186,  and  authorities  cited;  Louisville,  efc.,R.  W,  (h, 
V.  Balch,  105  Ind.  93 ;  Indianapolis,  etc.,  R,  IF.  Cb.  v.  Bndt, 
101  Ind.  582 ;  Pittsburgh,  etc.,  R.  W.  Go.  v.  Adams,  105  Ind. 
151. 
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That  principle  govferus  here.  The  jury  should  be  re- 
quired to  state  facts,  and  not  conclusions  of  law,  and  the  an- 
swer to  the  question  propounded  in  this  instance  could  be,  as 
it  was,  nothing  more  than  the  statement  of  the  jury's  conclu- 
sion as  to  whether  the  railroad  com|>any  could  lawfully  fence 
169  track  at  the  place  where  the  mules  entered  upon  it. 
Whether  it  could  lawfully  fence  at  that  place  depended  upon 
the  character  and  surroundings,  and  when  these  are  fixed  tlio 
question  whether  it  could  be  lawfully  fenced  becomes  one  of 
law  for  the  decision  of  the  court.  There  are  many  facts  which 
make  it  improper  for  a  railroad  company  to  fence,  as,  for  in- 
stance, the  fact  that  to  fence  would  interfere  with  the  discharge 
of  the  company's  duly  to  the  public,  or  would  make  the  place 
dangerous  to  its  servants,  and  it  is  for  the  jury  to  state  the 
facts,  leaving  the  law  to  be  applied  by  the  court  to  the  facts 
found  by  the  jury. 

It  was  held  in  the  case  of  Jeffersonville,  etc.,  R,  R.  Co.  v. 
Underhilly  40  Ind.  229,  that  an  allegation  that  the  railroad 
was  "  not  fenced  according  to  law,"  was  the  statement  of  a 
legal  conclusion,  and  this  general  principle  is  declared  in 
many  cases.  Indianapolis,  etc,  R,  R,  Co,  v.  Bishop,  29  Ind. 
202 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Robinson,  35  Ind.  380 ; 
PMslmrgh,  etc.,  R.  R.  Co.  v.  Brown,  44  Ind.  409 ;  Singer 
Manufacturing  Co.  v.  Effinger,  79  Ind.  264. 

We  think  it  clear  on  principle  and  authority  that  the  court 
erred  in  submitting  the  interrogatory  under  immediate  men- 
tion to  the  jury.  In  view  of  the  fact  that  the  court  rejected 
interrogatories  submitted  by  the  appellant,  and  undertook  to/ 
substitute  those  of  its  own,  the  error  must  be  regarded  as  a 
material  one.  ^  It  would  defeat  the  manifest  purpose  of  the 
statute  to  allow  conclusions  of  law,  rather  than  statements  of 
facta,  to  be  made  by  the  jury,  for  the  purpose  of  the  statute 
Is  to  get  upon  record  the  specific  and  material  facts  in  the 
form  of  answers  to  interrogatories. 

Judgment  reversed. 

Filed  May  25, 1886;  petition  for  a  rehearing  overruled  Sept.  17, 1886. 
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Thorp  ei  at.  r.  Hanes. 


No.  12,349. 

Thorp  et  al.  r.  Hanes. 

Descent. — Onldiess  Second  Wife. — Rights  of  Children  tf  Hwband  hy  Fird 
JTofTui^.— Where  a  husband  dies  without  living  issiieby  a  second  wife, 
who  survives  him,  but  with  living  children  by  a  former  wife,  the  land 
which  descends  to  such  second  wife  at  her  death  descends  to  his  children 
by  the  first  marriage. 

Same. — Under  the  statute,  a  widow,  who  is  a  childless  second  or  subse- 
quent wife,  takes  one- third  of  her  deceased  husband's  real  estate  in  fee 
simple,  with  the  descent  cast  by  law,  and  during  her  life  his  children 
by  a  former  marriage  have  no  title  to  such  one- third,  but  they  acquire 
title  by  descent  from  her. 

Partition. — Primary  Object  of  Suit  for. — Title. — ConduHivenesn  of  Judgment.— 
While  the  primary  object  of  a  suit  for  partition  is  to  sever  the  unity  of 
possession  and  allot  the  respective  shares  of  the  parties,  and  not  to  cre- 
ate or  vest  new  or  settle  conflicting  titles,  yet,  if  any  question  as  to  ex- 
isting titles  is  properly  made  by  the  pleadings,  and  judgment  is  rendered 
thereon,  the  adjudication  is  conclusive  as  between  the  parties,  but  it  will 
not  affect  after-acquired  titles. 

Same. — Childless  Seconfi  Wife, — Allotment  of  Inter&U  to. — Descent. — Res  Adju- 
dieata. — Where  a  widow,  a  childless  second  wife,  alleged  in  her  petition 
for  partition  that  she  was  the  owner  in  fee  simple  of  one-third  of  her 
deceased  husband's  real  estate,  and  the  judgment  assumed  to  set  apart 
to  her  such  interest,  such  judgment  will  not  bar  the  husband's  children 
by  a  former  marriage  from  setting  up,  as  against  a  remote  grantee  of  the 
widow,  the  title  acquired  by  them  at  her  death. 

From  the  Marshall  Circuit  Court. 

T.  J.  Payne  and  S.  Parker^  for  appellants. 
A.  C.  Capron  and  J.  D.  Thomas,  for  appellee. 

ZoLLARS,  J. — Appellants  claim  to  be  the  owners  of,  and 
by  this  action  seek  to  quiet  the  title  to,  the  real  estate  in  di.»«- 
pute,  and  to  recover  rents  and  profits. 

Appellee  also  claims  to  be  the  owner  of  the  real  estate,  and, 
by  a  cross  complaint,  asks  that  his  title  be  quieted  as  against 
any  claim  by  appellants.  The  court  below  decided  in  his 
fevor,  and  rendered  a  decree  accordingly. 

The  case  comes  here  upon  the  evidence,  which,  in  brief,  is 
as  follows :    John  S.  Thorp,  a  resident  of  Marshall  county, 
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and  the  owner  of  one  hundred  and  twenty  acres  of  land  in 
that  county,  died  intestate  in  1854,  leaving  Alice  Thorp, 
his  widow,  and  five  children  surviving,  as  his  only  heirs  at 
law.  The  widow  Alice  was  a  second  wife.  Of  this  mar- 
riage one  child  was  born,  but  died  before  the  death  of  its 
father,  John  S.  Thorp.  The  five  children  were  the  issue  of 
a  former  marriage.  The  land  was  acquired  by  John  S.  Thorp 
during  his  first  marriage.  Appellants  are  the  children  and 
grandchildren  of  John  S.  Thorp. 

In  1857,  the  widow  Alice  instituted  an  action  in  the  com- 
mon pleas  court  of  Marshall  county  for  a  partition  of  the 
land,  and  made  defendants  thereto  the  said  children  of  John 
S.  Thorp,  some  of  whom  were  minors. 

The  land,  of  which  that  in  controversy  is  a  part,  was  set 
off  to  said  Alice  as  her  one-third  interest  in  the  lands  of  her 
deceased  husband.  In  1863,  she  sold,  and  by  warranty  deed 
conveyed  the  land  so  set  off  to  her  to  John  T.  Sliver.  The 
land  has  since  been  sold  several  times,  and  finally  the  por^ 
tion  in  controversy  came  into  the  possession  of  appellee,  and 
has  remained  in  his  possession,  under  a  warranty  deed,  exe- 
cuted on  the  16th  day  of  October,  1875.  The  widow  Alice 
died  intestate,  in  May,  1882.  Since  the  land  was  set  off  to 
her,  she  and  her  grantees  have  been  in  the  uninterrupted  pos- 
session of  it,  although  the  general  rumor  in  the  neighborhood 
has  been  that  the  Thorp  children  claimed  that  it  belonged 
to  them. 

In  her  petition  for  partition,  the  widow  Alice  alleged, 
amongst  other  things,  that  as  the  widow  of  John  S.  Thorp, 
.she  was  the  owner  in  fee  simple,  and  entitled  to  the  undi- 
vided one-third  part,  of  the  lands  described  as  having  be- 
longed to  her  deceased  husband,  and  she  asked  that  her 
"proper  proportion,  to  wit,  one-third  part  of  th(»  same," 
might  be  set  off  by  metes  and  bounds,  "  and  for  all  other 
proper  relief." 

The  children  of  Thorp  being  non-residents  of  the  State, 
notice  of  the  pending  action  was  given  by  publication.     The 
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affidavit  for  publication^  attached  to  the  complaint^  was  made 
by  the  attorney  for  the  widow^  and  contained  the  statement 
only,  that  the  children^  naming  them,  were  non-residents  of 
the  State. 

In  the  published  notice,  it  was  stated  that  the  widow  had 
filed  her  petition  for  partition.  No  mention  was  made,  either 
in  the  published  notice  or  in  the  affidavit^  that  any  question 
of  title  was  involved  in  the  actipn. 

After  all  the  defendants  had  been  defaulted,  the  minor  chil- 
dren, by  guardian  ad  litem,  filed  an  answer  in  which  it  was 
stated  that  they  knew  of  no  reason  why  the  prayer  of  the 
mother's  petition  should  not  be  granted ;  and  in  which  they 
asked  that  by  reason  of  their  tender  years  the  court* should 
protect  their  interests. 

Upon  the  hearing  of  the  case,  preliminary  to  the  final  de- 
cree, the  court  found  that  the  widow,  Alice,  was  the  owner 
in  fee  simple  of  the  undivided  one-third  part  of  the  real  es- 
tate. In  the  final  decree,  and  in  appointing  the  commission- 
ers to  make  partition,  it  was  ordered  and  decreed  that  the 
one-third  portion  in  value  of  the  land  should  be  set  off  to 
the  widow  in  severalty. 

In  their  report  the  commissioners  stated  that  they  had  set 
off  to  the  widow  Alice,  forty  acres  of  the  land,  "  as  her  fee 
simple  interest,  *  *  to  have  and  to  hold  by  the  said  Alice 
Thorp,  her  heirs  and  assigns  in  severalty,  forever." 

This  report  was  by  the  court  accepted,  approved  and  con- 
firmed, and  it  was  ordered  that  partition  should  be  made  as 
in  said  report  set  forth. 

Appellee  rests  his  claim  upon  the  record  in  the  partition 
proceeding,  and  claims  that  in  that  proceeding  all  of  the  rights 
and  title  of  appellants  to  the  land  in  controversy  were  adju- 
dicated, and  that  that  adjudication  is  a  bar  to  any  claim  of 
title  that  they  may  now  make. 

This  contention  can  not  be  maintained.  There  having  been 
no  child  of  the  second  marriage  living  at  the  death  of  the 
father,  it  is  conceded  in  argument,  and  settled  by  6ur  cases, 
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that  the  widow,  as  the  second  wife,  took  no  greater  interest 
in  ber  husband's  lands  than  she  would  have  taken  had  no 
•child  l>een  bom  of  that  marriage.  Our  eases  also  settle  tho 
rule  in  such  a  ease  to  be  that  the  land,  which  at  the  death  of 
the  husband  descends  to  the  second  wife,  at  her  death  de- 
scends to  the  children  of  the  husband  by  his  former  wife. 
Ogle  V.  Stoops,  11  Ind.  380;  Martindale  v.  Martindale,  10 
Ind.  566;  Rockfiill  v.  Nelson,  24  Ind.  422;  Louden  v.  James, 
31  Ind.  69 ;  Longlois  v.  Longloia,  48  Ind.  60 ;  Long  v.  Mil- 
ier,  48  Ind.  145. 

The  primary  object  of  an  action  in  partition  is  not  to  cre- 
ate or  vest  a  new  title,  nor  to  settle  conflicting  titles,  but  to 
sever  the  unity  of  possession  and  allot  the  respective  shares. 
It  proceeds  upon  the  theory  that  the  parties  have  title  to  the 
property  which  they  hold  in  common.  Avery  v.  Akins,  74 
Ind.  283  ;  Utterback  v.  Terhune,  75  Ind.  363 ;  3Tiher  v.  Noble, 
M  Ind.  527;  Kenney  v.  Phillipy,  91  Ind.  511;  Bryan  \\ 
TJland,  101  Ind.  477. 

It  is  nevertheless  true  that  in  a  proceeding  for  partition,  as 
between  persons  claiming  present  and  conflicting  titles,  the 
question  of  title  may  be  presented  by  the  pleadings,  and  that 
question  tried  and  settled.  When  the  question  is  thus  prop- 
erly presented  and  determined,  the  adjudication  is  final  and 
•conclusive  as  between  the  parties  to  the  action.  Godfrey  v. 
frodfrey,  17  Ind.  6 ;  Milligan  v.  Poole,  35  Ind.  64;  Cravens 
V.  Kitts,  64  Ind.  581 ;  MeMahan  v.  Newcomer,  82  Ind.  565; 
yfUler  v.  Noble,  supi'a;  Kenney  v.  Phillipy,  supra;  Fleenor 
v.  Driskill,  97  Ind.  27.  While  the  title  ihay  be  thus  put 
in  issue  and  tried,  the  adjudication  can  only  operate  upon  ex- 
isting titles,  and  will  not  affect  after-acquired  titles. 

■  It  becomes  important,  therefore,  to  determine  what  title, 
if  any,  appellants,  as  the  children  and  heirs  of  John  S.  Thorp, 
had  in  the  portion  of  the  land  that  descended  to  the  widow, 
or  could  have  in  the  portion  sot  off  to  her.  Section  2483, 
R.  S.  1881,  which  is  the  same  as  section  17,  1  R.  S.  1876,  p. 
411,  provides  that  if  a  liusband  die  testate  or  intestate,  leav- 
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ing  a  widow,  one-third  of  his  real  estate  shall  descend  to  her 
in  fee  simple  free  from  all  demands  of  creditors,  where  it 
does  not  exceed  ten  thousand  dollars  in  value.  Under  this 
section  the  widow  takes  by  descent,  and  as  an  heir  of  her 
liusband.     Boiven  v.  Preston,  48  Ind.  367. 

The  proviso  to  section  2487,  R.  S.  1881,  which  is  the  same 
as  section  24,  1  R.  S.  1876,  p.  412,  is,  that  if  a  man  marry  a 
second  or  other  subsequent  wife,  and  has  by  her  no  children^ 
but  has  children  alive  by  a  previous  wife,.the  land  which  at 
his  death  descends  to  such  wife  shall,  at  her  death,  descend 
to  his  children. 

In  a  practical  point  of  view,  the  childless  second  wife  takes 
but  a  life-estate  in  her  husband's  real  estate,  as  against  hi* 
children  by  a  former  wife,  because,  at  her  death,  it  goes  to 
them,  under  the  above  statutes.  Some  of  the  former  cases^ 
first  above  cited,  seem  to  have  adopted  this  practical  view  a.*? 
the  legal  one,  and  hence  treated  the  estate  of  such  second 
wife  as  a  life-estate  only.  Of  course,  if  her  estate  were  but 
a  life-estate  in  a  legal  point  oi  view,  the  fee  in  the  one-third 
set  apart  to  her  would  go  by  descent  to  the  children.  In 
such  case,  the  children  would  inherit  from  the  father  and  not 
from  the  widow,  and  the  real  estate  thus  set  apart  might  be 
sold,  subject  to  the  widow's  life-estate,  for  the  payment  of 
the  husband's  debts.  This  statute,  however,  provides  that 
the  one-third  of  the  husband's  lands  shall  descend  to  the 
widow,  in  fee  simple,  free  from  all  demands  of  creditors, 
whether  she  be  a  first  or  second  wife,  and  that  in  case  of  a 
childless  second*  or  subsequent  wife,  the  land  which,  at  the 
husband's  death,  descends  to  her,  shall  at  her  death  descend 
to  his  children.  Our  later  cases  hold  that  the  second  or  sub- 
sequent wife  inherits  from  the  husband,  and  that  his  children 
inherit  from  her,  and  take  the  real  estate  so  inherited,  free 
from  the  demands  of  the  husband  and  father's  creditors.  In 
other  words,  that  the  widow  takes  the  one-third  of  the  hu>- 
band's  real  estate  in  fee  simple,  under  the  statute,  with  the 
descent  cast  by  law,  and  that  the  children  have  no  interest 
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in  it  until  after  her  deatb^  whether  she  be  the  first,  second' 
or  subsequent  wife,  and  inherit  from  her.-  They  further  hold^ 
that  as,  in  a  case  like  this,  the  children,  during  the  life  of 
the  widow,  have  no  present  interest  in,  or  title  to  the  one- 
third  of  the  real  estate  that  goes  to  her,  but  acquire  their 
right  and  title  by  descent  from  her,  that  right  and  title  will 
not  be  cut  oiF  by  a  judgment  in  partition  at  the  suit  of  the 
widow.  In  other  words,  that  when  the  judgment  in  a  pro- 
ceeding in  partition  affects  title,  they  are  present  titles,  and 
not  after-acquired  titles. 

In  the  case  of  Avoy  v.  Akins,  74  Ind.  283,  the  final  judg- 
ment in  a  proceeding  for  partition  between  the  widow  and 
daughter  was,  that  the  widow,  her  heirs  and  assigns  forever,, 
should  hold,  possess  and  enjoy  the  premises  set  off  to  her,, 
free  from  anv  and  all  claims  or  demands  from  the  children. 
In  si)eaking  of  the  effect  of  that  judgment,  Worden,  J.,  de- 
livering the  opinion  of  the  court,  said:  "The  judgment^ 
doubtless,  cut  off  any  right  or  supposed  right  which  the  plain- 
tiff (daughter)  then  had  in  the  share  set  off  to  Mrs.  Lindsay 
(widow)  ;  but  it  did  not  in  any  manner  affect  any  right  that 
she  might  afterwards  acquire  to  that  share.  The  judgment 
dealt  with  then  existing  rights,  and  none  other.  The  right 
which  the  plaintiff  now  sets  up  to  that  share  did  not  exist  at 
the  time  of  the  partition,  but  has  accrued  since.^'  It  was 
further  held  that  a  quitolaim  deed  by  the  daughter  for  the 
real  estate  set  off  to  the  widow,  executed  during  the  life  of 
the  widow,  did  not  estop  her  to  claim  the  real  estate  after  the 
widow's  death.  In  i^peakin^of  the  daughter's  quitclaim  deed, 
it  was  said:  "But  she  then  had  no  estate  in  the  premises 
whatever.  *  *  *  It  is  well  settled  that  such  a  deed  will  not 
estop  her  to  set  up  her  title  afterwards  acquired."  See,  also,. 
Kenney  v.  PhUUpyj  supra. 

In  the  case  of  Bryan  v.  Uland,  supra,  in  speaking  of  the 
estate  which  a  childless  second  wife  takes  in  the  lands  of  her 
husband  under  the  proviso  in  isection  2487,  R.  S.  1881,  supra, 
it  was  said, after  citing  the  later  cases:  "  Under  the  construe- 
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tion  which  this  proviso  has  received  in  the  foregoing  cases, 
the  estate  of  the  widow,  although  a  fee  simple,  was  subject  to 
such  limitation  as  that  at  her  death  it  descended  to  her  de- 
ceased husband's  children  without  regard  to  any  conveyance 
she  may  have  made  during  her  lifetime.  *  *  And  as, 
iluring  her  lifetime,  such  children  had  no  interest  or  estate  in 
the  land,  nothing  but  an  expectancy  to  take  it  as  her  heirs  at 
her  death,  neither  the  quitclaim  deed  of  the  adults,  nor  the 
guardian's  deed  of  the  minors,  conveyed  any  estate." 

The  land  in  controversy  had  been  set  off  to  the  widow.  It 
was  recited  in  the  decree  that  the  widow  had  a  life-estate  in 
the  land  set  off  to  her,  and  that  the  children  owned  the  fee 
simple  in  the  whole.  It  was  contended  that  this  decree  fixed 
and  settled  the  fee  in  the  children,  and  that,  therefore,  their 
deed  carried  the  fee.  In  speaking  of  the  effect  of  that  decree 
it  was  said:  "The  decree  in  partition  did  not  attempt  to  set- 
tle any  question  of  title  between  the  parties,  and  as  partition 
proceedings,  except  where  the  title  is  directly  put  in  issue, 
serve  only  to  sever  ^  the  shares  of  the  common  tenants,  the 
judgment,  whatever  form  it  may  have  taken,  did  not  affect 
after-acquired  interests.  The  judgment  is  not  a  vesture  of 
title ;  it  only  sefMirates  the  several  interests  then  held." 

In  line  with  the  above  cases,  see  Miller  v.  Noble,  supra  / 
Utta'back  v.  Terhune,  supra;  Flenner  v.  Benson,  89  Ind.  108; 
Flenner  v.  Travellers  Ins.  Co.,  89  Ind.  164;  Armstrong  v. 
Cavitt,  78  Ind.  476 ;  Caywood  v.  Medsker,  84  Ind.  520  ;  Mc- 
Clamrock  v.  Ferguson,  88  Ind.  208 ;  Nesbitt  v.  Trindle,  64 
Ind.  183;  MaUhetvs  v.  Pate,  93  Ind.  443. 

Upon  the  foregoing  authorities,  we  conclude  that  the  judg- 
ment in  the  partition  proceedings  did  not,  and  does  not,  bar 
tlie  children  of  John  S.  Thorp  from  setting  up  the  title  which 
they  have  acquired  by  descent  from  the  deceased  widow. 
Taking  the  record  of  the  proceedings  in  that  case  as  a  whole, 
it  is  apparent  that  the  sole  purpose  of  the  action  was  to  pro- 
cure a  partition,  and  not  to  quiet  title,  by  defeating  the  right 
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of  iDheritance  in  the  children  from  the  widow^  of  the  portion 
that  might  be  set  off  to  her. 

If  that  were  a  ease  to  quiet  title,  then  either  party  might 
have  had  a  new  trial  as  of  right  under  the  statute.  But  it 
must  be  apparent  upon  an  examination  of  the  record^  that 
neither  party  to  the  action  could  have  insisted  upon  a  new 
trial  as  a  matter  of  right.     Pipes  v.  Hobbs,  83  Ind.  43. 

It  will  be  observed  that  in  the  complaint  in  the  case  last 
above  cited,  as  in  the  partition  record  under  examination,  it 
was  averred  that  the  plaintiff  was  the  owner  of  an  interest  i^ 
fee  simple.  So,  in  the  case  of  Luntz  v.  Greve,  102  Ind.  173, 
the  plaintiff  in  the  action  for  partition  averred  that  he  was 
the  owner  of  an  interest  in  the  land  in  fee,  and  yet  it  was 
held  that  the  title  to  the  laud  was  not  in  issue.  It  may  be 
observed  further,  that  in  the  action  for  partition  between  the 
widow  and  appellants,  the  averment  that  the  widow  was  the 
owner  in  fee  simple  of  the  undivided  one-third  of  the  real 
estate,  was,  in  the  statutory  sense,  true. 

That  simple  averment,  therefore,  can  not  be  said  to  have 
raised  the  question  of  the  right  of  appellants  to  inherit  from 
the  widow  the  portion  that  might  be  set  off  to  her.  The 
commissioners  had  no  authority  to  settle  titles,  and  hence 
what  they  said  in  their  report  upon  that  subject  is  of  no  con- 
sequence. 

It  may  be  further  observed  that  the  affidavit  for  the  pub- 
lication, and  the  notice  as  published,  clearly  indicate  that  the 
action  was  simply  an  action  for  partition. 

It  results  from  our  conclusions  above,  that  so  far  as  anv- 
thing  is  shown  by  the  record,  appellants  are  entitled  to  the 
real  estate  in  controversy,  and  that  the  trial  court  erred  in 
overruling  their  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  sustain 
appellants'  motion  for  a  new  trial,  and  to  proceed  with  the 
Kaise  in  accordance  with  this  opinion. 

Filed  May  11,  1886;  petition  for  a  rehearing  overruled  Sept.  17,  1886. 
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No.  12,648. 

The  Rochester,  Rensselaer  and  St.  Louis  Railway- 
Company  V.  Jewell. 

Corporation. — SumTnmis, — Action  in  One  County  and  Process  to  Anotier.-- 
Presumption, — Where,  in  an  action  against  a  corporation,  the  clerk  of  the 
county  in  which  the  action  is  brought  issues  a  summons  for  the  defend- 
ant to  another  county,  it  will  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  such  summons  was  properly  issued  to,  and 
served  in,  such  county,  under  section  316,  R.  S.  1881,  because  there  was 

.  no  person,  officer  or  agent  of  the  defendant  in  the  county  where  the 
action  is  pending,  upon  whom  service  could  lawfully  be  had. 

From  the  Miami  Circuit  Court. 

J.  S,  Slick  and  E.  MyerSy  for  appellant, 
(r.  W.  Holman,  W.  L  Howard,  J,  H.  Biblcr  and  M.  L. 
Essicky  for  appelle^. 

HowK,  C.  J. — The  only  errors  assigned  by  the  appellant,, 
the  defendant  below,  upon  the  record  of  this  cause,  are  the 
overruling  of  its  motions  to  quash  the  summons  herein,  and 
to  set  aside  the  service  thereof. 

It  IS  shown  by  the  record  that,  prior  to  the  5th  day  of 
February,  1884,  this  action  was  commenced  by  appellee,, 
Jewell,  against  the  appellant,  in  the  circuit  court  of  Fulton 
county;  but  there  is  no  memorandum,  recital  or  file-mark  in 
the  transcript  before  us  to  indicate  the  precise  time  he  filed 
his  complaint  herein.  On  the  day  last  named,  the  appellant, 
by  its  attorney,  appeared  specially  to  this  action,  in  the  Ful- 
ton Circuit  Court,  and  moved  the  court  in  writing  to  quash 
the  writ  of  summons  herein,  and,  also,  to  set  aside  the  service 
thereof^  These  motions  were  overruled  by  the  court,  and  to- 
these  rulings  appellant  excepted,  and  filed  its  bill  of  excep- 
tions ;  and  on  its  further  motion,  the  venue  of  the  action  was 
then  changed  to  the  court  below.  There  the  cause  was  put 
at  issue  by  appellant's  answer  in  general  denial,  and  the  trial 
thereof  by  the  court  resulted  in  a  finding  and  judgment  for 
appellee. 
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'Did  the  Fulton  Circuit  Court  err  in  overruling  appellant^s 
motions  to  quash  the  writ  of  summons  herein^  and  to  set  aside 
the  service  thereof?  The  writ  of  summons^  which  appellant 
moved  the  court  to  quash,  was  sealed,  dated  and  tested  by  the 
proper  clerk,  on  the  22d  day  of  January,  1884,  and  was  ad- 
dressed and  issued  to  the  sheriflF  of  Pulaski  county.  It  com- 
manded such  sheriff  to  summon  the  appellant  to  appear  in 
the  Fulton  Circuit  Court,  before  the  judge  thereof,  on  the  5th 
•day  of  February,  1884,  to  answer  the  appellee's  complaint. 
The  sheriff  returned  such  writ  of  summons,  "scr.ved  by  read- 
ing to,  and  within  the  hearing  of,''  the  appellant's  president 
and  secretary,  on  the  24th  day  of  January,  1884.  Appellant 
^rst  moved  the  court  to  quash  the  writ,  "  for  the  reason  that 
such  summons  was  issued  to  the  sheriff  of  Pulaski  county 
before  it  was  made  to  appear,  in  any  manner,  that  no  officer, 
upon  whom  service  could  be  made,  could  be  found  in  the 
counrty  where  this  suit  is  pending."  Tliis  motion  having  been 
overruled,  appellant  then  moved  the  court  to  quash  the  writ 
and  set  aside  the  service  thereof,  for  the  following  reasons : 

'^Firfsf.  Such  summons  was  issued  by  the  clerk  of  this  court 
and  sent  to  the  sheriff  of  Pulaski  county  to  be  there  served 
by  him,  before  it  was  in  any  manner  made  to  appear  that  no 
person,  oflBcer  or  agent  could  be  found  in  the  county  when* 
this  suit  is  pending,  upon  whom  service  could  be  legally 
made;  and, 

^^ Second.  Because  such  summons  was  served  by  the  sheriff 
of  Pulaski  county  upon  persons  in  that  county,  claimed  to  be 
officers  of  defendant,  before  it  was  in  any  manner  made  to  ap- 
pear that  no  officer,  person  or  agent  of  the  defendant,  upon 
whom  service  could  be  legally  made,  could  be  found  in  the 
county  where  this  action  is  pending." 

This  motion  was  also  overruled  by  the  court.  The  rulings 
upon  these  two  motions  are  the  only  errors  upon  which  the 
appellant  relies  for  the  reversal  of  the  judgment  of  the  trial 
court.  From  the  reasons  assigned  by  appellant  in  support 
•of  these  motions,  it  is  manifest  that  they  were  predicated  upon 
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the  provisions  of  section  316,  R.  8.  1881.  So  far  as  appli- 
cable to  the  case  in  hand,  and  the  questions  presented  herein 
for  consideration  and  decision,  this  section  provides  as  fol- 
lows :  ' 

"  The  process  against  either  a  domestic  or  foreign  corpora- 
tion maybe  served  on  the  president,  presiding  officer,  mayor, 
chairman  of  the  board  of  trustees,  or  other  chief  officer  (or, 
if  its  chief  officer  is  not  found  in  the  county,  then  upon  its 
cashier,  treasurer,  secretary,  clerk,  general  or  special  agent) ; 
*****  if  none  of  the  aforesaid  officers  can  be  found, 
then  upon  any  person  authorized  to  transact  business  in  the 
name  of  such  corporation ;  and  if  no  such  person,  officer,  or 
agent  be  found  in  the  county  where  suit  is  pending,  process 
may  be  sent,  for  service,  to  any  other  county  in  the  State  where 
.such  person,  officer,  or  agent  may  be  found." 

It  is  not  claimed,  on  behalf  of  the  appellant,  that  appellee'* 
suit  herein  was  not  well  and  properly  brought  in  the  Fulton 
(circuit  Court.  But  it  is  claimed  that  process  could  not  be 
lawfully  issued  for  the  appellant,  to  appear  and  answer  the 
complaint  in  such  suit,  to  any  other  county  than  the  county 
of  Fulton,  until  it  had  been  first  shown,  in  some  manner,  that 
there  was  no  officer,  person  or  agent  of  the  defendant  in  such 
county,  upon  whom  service  of  such  process  could  be  lawfully 
made.  It  is  further  claimed  by  appellant  that,  until  such 
showing  had  been  made,  such  process  could  not  be  lawfully 
served  by  the  sheriff  of  any  county  other  than  Fulton.  Be- 
cause the  record  of  this  cause  contains  no  such  showing,  ap- 
pellant's counsel  earnestly  insist  that  its  motions  to  quash  the 
process  issued  herein  to  the  sheriff  of  Pulaski  county,  and  to 
set  aside  the  service  thereof,  were  well  taken,  and  ought  to 
have  been  sustained.  In  this  view  of  the  question  presented 
we  do  not  concur  with  counsel. 

Conceding,  without  deciding,  that  if,  at  the  time  of  the  issue 
and  service  of  process  herein,  there  had  been  any  person,  of- 
ficer or  agent  of  the  appellant  in  Fulton  county,  upon  whom 
process  herein  might  have  been  lawfully  served,  the  issue  of 
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process  to,  and  its  service  by,  the  sheriff  of  Pulaski  county 
were  wholly  unauthorized  by  the  statute;  still,  it  does  not 
follow  that  the  circuit  court  erred  in  overruling  appellant's 
motions  either  to  quash  the  summons  herein,  or  to  set  aside 
the  service  thereof.  The  clerk  of  the  Fulton  Circuit  Court 
issued  a  summons  herein  for  the  appellant  to  the  sheriff  of 
the  county  of  Pulaski.  With  the  presumptions  that  are  always 
indulged  by  the  courts,  in  the  absence  of  any  showing  to  the 
contrary,  that  public  officers  discharge  their  official  duties  ac- 
cording to  law,  it  must  be  presumed,  we  think,  in  the  case  in 
hand,  that  such  clerk  pro|>erly  and  lawfully  issued  the  sum- 
mons for  the  appellant  herein  to  the  sheriff  of  Pulaski  county, 
because  there  was  no  person,  officer  or  agent  of  the  appellant 
in  Fulton  county,  where  this  suit  was  then  pending,  upon 
w^hom  such  summons  could  be  lawfully  served.  This  pre- 
sumption in  favor  of  the  action  of  such  clerk,  in  the  issue  of 
the  summons  herein  to  the  sheriff  of  Pulaski  countv,  and  in 
favor  of  the  legality  of  the  service  thereof  by  such  sheriff", 
must  be  indulged,  and  would  prevail  until  it  was  shown,  in 
some  manner,  that  there  was.  at  the  time  some  person,  officer 
or  agent  of  appellant  in  Fulton  county,  where  this  suit  was 
then  pending,  upon  whom  a  summons  herein  might  have  been 
lawfully  served  by  the  sheriff  of  such  county.  Siaie^  ex  rel.y 
V-  Board,  etc,,  104  Ind.  123.  No  such  showing  was  made, 
or  attempted  to  be  made,  by  the  appellant  in  the  case  under 
consideration. 

For  the  reasons  given,  we  are  of  opinion  that  no  error  was 
committed  by  the  court  in  overruling  appellant's  motions  to 
quash  the  summons  herein,  and  to  set  aside  the  service  thereof. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  16, 1886. 
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r^**  No.  12,635. 


The  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Brown. 

Railroad. — Injured  Employee. — Power  c^  OmdueUir  to  Employ  a  Surgeon.— 
Principal  and  Agent. — A  railroad  conductor,  in  a  pressing  emergency,  may 
/smploy  a  surgeon  to  attend  a  brakeman  who  is  injured  while  on  duty, 
and,  in  a  proper  case,  bind  the  company  for  the  professional  services  so 
rendered ;  but  he  can  not  authorize  the  surgeon  to  employ^  at  the 
expense  of  the  company,  such  assistants  as  he  may  deem  necessary. 

From  the  Clinton  Circuit  Court. 

J.  G.  Williavis,  for  appellant. 

J.  Claybaugh  and  G.  Sexson,  for  appellee. 

Mitchell,  J. — The  evidence  in  this  case  developed  the 
following  facts  :  On  the  night  of  July  2d,  1881,  a  brakeman 
employed  upon  one  of  the  appellant's  freight  trains,  in  at- 
tempting to  step  from  the  engine,  slipped,  and  one  of  his  feet, 
coming  under  the  wheels,  was  crushed.  The  conductor  in 
charge  of  the  train  found  the  station  agent,  and  a  Dr.  J.  S. 
McMurray,  with  whose  assistance  he  removed  the  injured 
brakeman  to  a  hotel,  where  he  left  him  in  charge  of  the  agent 
and  doctor.  There  is  some  conflict  in  the  evidence  at  this 
point,  but  as  against  the  appellant  it  may  now  be  assumed  that 
Dr.  McMurray  said  to  the  conductor,  after  making  a  cursory 
examination  of  the  wounded  foot,  that  he  would  need  assist- 
ance in  dressing  it,  and  that  the  conductor  replied :  "I  have 
not  time  to  attend  to  this  matter  at  all ;  you  secure  what  as- 
sistance is  necessary  to  do  this  man  good  work,  and  do  it,  and 
the  railroad  company  will  pay  you  and  your  assistants  for  it, 
whatever  is  necessary — whatever  it  is  worth.*' 

After  the  conductor  departed,  Dr.  McMurray  sent  for  Dr. 
Brown,  who,  without  any  other  employment,  assisted  in  per- 
forming a  surgical  operation  on  the  brakeman's  foot.  They 
were  occupied  about  three  houre,  and  were  assisted  by  a  med- 
ical student,  who  administered  chloroform  while  the  surgeons 
amputated  several  of  the  toes,  and  otherwise  properly  dressed 
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the  injured  member.  The  brakeman  was  on  the  same  morn- 
ing taken  to  hi&  home  at  Logansport^  and  received  no  further 
attention  from  either  of  the  doctors  who  operated  upon  him. 
After  some  months  Dr.  McMurray  presented  a  bill  to  the 
railroad  company,  in  which  he  claimed  J50  for  his  services, 
$25  for  the  services  of  Dr.  Brown,  and  $5  for  the  use  of  the 
room. at  the  hotel  in  which  the  operation  was  performed. 

Subsequently,  Dr.  McMurray  brought  suit,  against  the  ap- 
pellant and  recovered  a  judgment  for  $100.  Upon  appeal  to 
this  court  the  judgment  was  affirmed.  Terre  Haute,  etc.,  R. 
JR.  Co.  V.  McMurray,  98  Ind.  358  (49  Am.  R.  762). 

After  the  judgment  in  favor  of  Dr.  McMurray  was  affirmed. 
Dr.  Brown  brought  this  suit,  and  upon  the  facts,  the  substance 
of  which  we  have  stated,  had  a  judgment  for  $100  against 
the  appellant.   . 

The  question  is,  can  the  judgment  be  maintained  upon  the 
facts  stated?  That  it  can  not,  is,  in  the  view  we  take  of  the 
case,  too  clear  for  debate. 

If  it  be  conceded  that  such  an  overwhelming  emergency 
-might  arise  as  would  create  a  necessity  for  immediate  action 
in  order  to  save  life,  or  prevent  great  bodily  suffering,  and 
that  under  such  circumstances  a  state  of  affairs  might  exist, 
in  the  presence  of  which  one  employee  would  have  the  im- 
plied power  to  bind  the  employer,  in  his  absence,  for  necessary 
medical  or  surgical  aid  bestowed  on  another  employee  who 
sustained  an  injury,  it  by  no  means  follows  that  the  appellee 
was  entitled  to  recover  upon  the  facts  in  this  case.  If  the 
emergency  was  such  that  we  must  assume  that  an  imperious 
necessity  existed,  under  which  the  conductor,  from  consider- 
ations of  humanity,  had  authority  to  employ  Dr.  McMurray, 
at  the  expense  of  the  company,  we  can  not  indulge  the  further 
presumption  that  it  was  necessary  that  he  should  have  the 
power  to  authorize  Dr.  McMurray  to  employ  other  surgeons 
at  the  company's  expense.  Whatever  authority  the  conductor 
had  in  that  connection  arose  out  of  an  implied  agency,  under 
Vol.  107.— 22 
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whicb^  owing  to  the  peculiar  circumstances  under  which  he 
was  placed,  he  might  bind  his  principal  by  employing  neces- 
sary surgical  aid  for  the  injured  brakeman.  No  rule  in  the 
law  of  agency  is  better  settled  than  that  where  an  agent  has 
authority  to  do  a  particular  thing,  he  must  do  it  himself.  He 
can  not,  unless  specially  authorized,  or  in  pursuance  of  some 
usage,  delegate  his  authority  to  another.  Lyon  v.  Jeromey  26 
Wend.  485 ;  Story  Agency,  section  13. 

Assuming  that  the  conductor,  under  the  circumstances  dis- 
closed, had  adequate  authority  to  secure  necessary  surgical 
aid  to  attend  the  injured  brakeman  at  the  company's  expense, 
it  can  not  be  assumed  that  he  had  authority  to  employ  one 
surgeon  and  authorize  him  to  employ,  at  the  company's  ex- 
pense, as  many  more  as  he  should  think  necessary.  If  the 
surgeon  first  employed  found  it  necessary  or  convenient  to 
call  in  other  assistants,  in  order  to  accomplish  that  which  he 
had  been  employed  to  do,  in  the  absence  of  other  employ- 
ment than  such  as  appears  in  this  case,  the  assistants  must 
look  to  him  for  compensation.  This  is  according  to  the  well 
settled  rule  that  if  an  agent  employs  a  sub-agent  to  do  the 
whole  or  any  part  of  that  which  he  was  employed  to  do, 
without  the  knowledge  or  consent  of  his  principal,  inasmuch 
as  there  is  no  privity  between  the  principal  and  the  sub-agent, 
the  latter  will  not  be  entitled  to  claim  compensation  from  the 
principal.  Poumall  v.  Bair,  78  Pa.  St.  403;  Barnard  v. 
Coffin,  6  N.  E.  Rep.  364;  Perry  v.  Janes,  18  Kap.  552;  Bob- 
bins V.  Fennell,  11  Q.  B.  248;  13  Cent.  L.  J.  24,  27;  UnUed 
States  V.  DriscoU,  96  U.  S.  421. 

There  is  no  pretence  that  Dr.  Brown  was  employed  by  the 
conductor.  The  claim  is  that  the  conductor  authorized  Dr. 
McMurray  to  employ,  at  the  railway  company's  expense,  such 
assistants  as  might  seem  to  him  necessary. 

Conceding,  for  the  purpose  of  the  case,  that  Dr.  McMur- 
ray was  employed  by  competent  authority,  the  utmost  that 
could  properly  have  been  claimed  was,  that  he  should  have 
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been  leimburBed  for  any  necessary  outlay  in  procuring  assist- 
ants and  other  things  necessary  to  accomplish  that  which  he 
was  employed  to  do.    Boards  etc,  v.  Brewinffton,  74  Ind.  7. 

We  have  no  purpose  to  enter  upon  an  examination  of  the 
general  subject  discussed  in  the  briefs.  These  questions  have 
been  exhaustively  considered  in  the  recent  cases  of  Louis- 
mile,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391  (49  Am.  R.  770), 
and  Terre  HaiUe,  etc.,  R.  R.  Co.  v.  MeMurray,  98  Ind.  358. 

It  is  sufficient  to  say  that  railroads  are  under  precisely  the 
same  obligation  in  respect  to  procuring  medical  and  surgical 
aid  for  their  employees  as  other  employers  under  like  cir- 
cumstances^ and  the  authority  of  a  railroad  employee  is  not 
different  in  that  respect  from  the  authority  of  one  em- 
ployed by  any  other  corporation  or  person  when  placed  in 
a  like  situation. 

We  may  say  there  is  nothing  disclosed  in  this  record,  ex- 
cept that  the  person  injured  was  a  brakeman  in  the  service 
of  the  railway  company,  and  that  upon  his  being  injured  in 
the  manner  described,  the  conductor  employed  Dr.  MeMur- 
ray and  told  him  to  secure  all  necessary  assistance  to  take 
care  of  the  injured  man.  When  inquired  of  by  the  surgeon 
as  to  whom  he  should  look  for  pay,  the  conductor  replied, 
that  the  railroad  company  would  pay  the  bills. 

Because  the  brakeman  was  injured  and  was  in  the  employ 
of  the  railroad  company,  did  not  of  itself  confer  authority 
upon  the  conductor  to  create  an.  obligation  against  the  com- 
pany for  sui^cal  attendance.  So  iar  as  appears  the  brake- 
man  may  have  been  abundantly  able,  with  the  money  in  his 
pocket,  to  employ,  at  once,  all  necessary  surgical  attendance. 
Both  the  conductor  and  surgeon  may  have  known  of  his 
ability  to  procure  and  pay  for  all  needed  assistance,  and  the 
surgeon  may  have  been  entirely  willing  to  treat  him  on  his 
own  credit  or  responsibility. 

The  evidence  failed  in  this  case  to  show  any  such  emergency 
as  authorized  the  conductor  to  bind  the  company.     It  also 
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failed  to  show  that  Dr.  Brown  was  employed  by  any  one 
having  competent  authority  to  that  end. 

The  judgment  is  reversed,  with  costs. 

Filed  Sept.  16, 1886. 


xvr  340  No.  12,348. 
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}2   M0|  BUSCHER  V.  KnAPP,  Adm'R. 

Review  of  Judqmekt. — Election  Between  Remedies, — A  party  can  not  pros- 
ecute an  appeal  and  a  suit  to  review,  but  must  elect  between  these 
remedies. 

Same. — Pendency  of  Appeal, — How  Question  as  to  Pretented. —  practice. — A 
question  of  the  pendency  of  an  appeal  can  not  be  presented  by  a  motioD 
to  dismiss  the  complaint  to  review.  The  proper  method,  where  the  fact 
that  an  appeal  has  been  prosecuted  is  not  apparent  on  the  face  of^tbe 
record,  is  by  answer. 

Pleading. — Reply. — Demurrer. — OertaifUy, — Where  a  demurrer  to  a  reply 
is  sufficient  to  indicate  with  reasonable  certainty  what  paragraph  of  the 
answer  the  reply  fails  to  avoid,  it  presents  the  question  of  the  sufficiency 
of  the  reply. 

Promissory  IS orrE.— Consideration. — Parol  Endencc—Adoaneement^li  is 
competent  to  show  by  parol  the  consideration  of  a  prbmissory  note,  and 
where  it  is  without  consideration,  or  executed  merely  as  evidence  of  an 
advancement  by  a  father  to  a  son,  it  can  not  be  enforced.  ^ 

Same. — Pleading, —  WW. — Where  it  is  answered  that  the  note  sued  on  was 
executed  as  evidence  of  an  advancement,  a  reply  that  by  the  terms  of 
the  will  of  the  payee  such  note  was  not  intended  as  an  advancement, 
is  bad. 

From  the  Hamilton  Circuit  Court. 

D.  Mos8,  R,  R.  Stephenson  and  W.  R.  Fertigj  for  appellant. 
W.  Nealy  J,  F.  Neal  and  J.  B.  Black,  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
a  judgment  was  rendered  against.  1  im  in  a. former  action 
brought  by  the  appellee ;  that  the  court  committed  two  errors 
in  the  course  of  that  action^  one  in  overruling  a  demurrer  to 
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a  reply,  and  the  other  in  admitting  a  will  in  evidence,  and 
the  prayer  of  the  complaint  is  that  the  judgment  be  reviewed 
and  annulled. 

The  appellee  filed  a  motion  to  dismiss  this  suit,  and  an  affi- 
.davit  stating  that  the  cause  in  which  the  judgment  sought 
to  be  reviewed  was  rendered  had  been  appealed  to  this  court. 
We  agree  with  appellee's  counsel  that/a  party  can  not  prose- 
cute an  appeal  and  a  suit  to  review,  but  must  elect  between 
these  two  remedies.  Traders  Ins,  Co.  v.  Garpenter,  85  Ind. 
350;  Klebar  v.  Town  of  Corydon,  80  Ind.  95;  Searle  v. 
Whippermany  79  Ind.  424;  Dunkle  v.  Elston,  71  Ind.  585. 
But  while  we  concur  with  counsel  in  their  statement  of  the 
general  rule,  we  can  not  hold  that  the  rule  benefits  them,  for 
they  have  not  properly  invoked  its  assistance.  A  question 
of  the  pendency  of  an  appeal,  or  of  another  action  pending, 
can  not  be  presented  by  a  motion  to  dismiss.  The  proper 
method  of  presenting  such  a  question,  where,  as  here,  the 
fact  that  an  appeal  has  been  prosecuted  or  is  pending  is  not 
apparent  on  the  face  of  the  record,  is  by  answer. 

The  reply  in  the  original  action  was  in  two  paragraphs,  the 
first  of  which  was  a  general  denial.  The  demurrer  to  the 
reply,  omitting  formal  })arts,  reads  thus:  "The  defendant 
demurs  to  the  second  paragraph  of  the  reply  herein  and 
says,  that  said  paragraph  does  not  state  facts  suflScient  to 
avoid  the  allegations  contained  in  the  answer  to  which  it  is 
intended  to  be  a  reply."  The  introductory  clause  of  the  first 
paragraph  of  the  reply  is  in  these  words :  "  The  plaintiff,  for 
reply  to  the  second  paragraph  of  the  defendant's  answer,  says," 
and  the  introductory  clause  of  the  second  paragraph  of  the 
reply  is  as  follows :  "  And  for  a  second  and  further  reply  the 
plaintiff  says,"  and  it  is  contended  by  the  appellee  that  the 
demurrer  is  defective  because  it  does  not  show  what  para- 
graph of  the  answer  the  reply  is  not  sufficient  to  avoid.  This 
contention  can  not  prevail.  We  think  the  only  reasonable 
and  just  construction  of  the  reply  is,  that  it  was  addressed 
to  the  second  paragraph  of  the  answer,  and  we  also  think 
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that  the  demurrer  iairly  indicates  that  the  reply  was  chal- 
lenged because  of  its  fiiilure  to  state  facts  sufficient  to  avoid 
that  answer.  We  are  of  the  opinion  that  where  a  demurrer 
is  sufficient  to  indicate  with  reasonable  certainty  what  para- 
graph of  the  answer  the  reply  &ils  to  state  sufficient  facts  to 
avoid,  it  presents  the  question  of  the  sufficiency  of  the  reply. 

The  complaint  in  the  original  action  was  upon  two  notes 
executed  by  the  appellant  to  his  father,  then  in  life,  but  de- 
ceased at  the  time  the  action  was  brought.  The  second  para- 
graph of  the  appellant's  answer  to  that  complaint  alleges,  tliat 
the  notes  sued  on  were  executed  as  evidence  of  advancements 
made  to  the  appellant  by  his  father,  and  upon  the  latter's  rep- 
resentations that  ^'  he  only  wanted  the  notes  to  satisfy  his  other 
children,  and  that  he  still  intended  the  sums  of  money  evi- 
denced by  the  notes  as  an  advancement  of  that  much  of  his 
estate  to  the  defendant,  and  that  said  sums  of  money,  after 
his  death,  should  be  charged  to  the  defendant.''  We  hold  the 
answer  good.  It  is  competent  to  show  by  parol  the  consid- 
eration of  a  promissory  note,  and  where  a  note  is  shown  to 
be  without  consideration,  or  is  shown  to  be  executed  merely 
as  evidence  of  an  advancement  by  a  father  to  a  son,  it  can 
not  be  enforced.  Peabody  v.  Peabody,  59  Ind.  556,  and  au- 
thorities cited.  The  answer  beTore  us  shows  that  the  notes 
sued  on  were  executed  simply  as  evidences  that  the  father  had 
advanced  to  the  son  the  sums  named  in  them. 

The  second  paragraph  of  the  reply  avers  that  the  payee  of 
the  notes  was  the  &ther  of  the  appellant ;  that  he  died  tes- 
tate ;  that  by  the  terms  of  the  will  of  the  testator  the  notes 
were  not  intended  for  an  advancement.  We  deem  this  reply 
bad.  It  counts  wholly  upon  the  will ;  it  does  not  aver  that 
the  notes  were  not  executed  as  evidences  of  advancements. 
The  averment  does  not  refer  to  the  time  the  notes  were  exe- 
cuted, nor  to  the  agreement  then  made,  but  refers  exclusively 
to  the  will.  We  suppose  it  to  be  too  clear  for  argument  that 
where  a  fitther  does  advance  money  to  his  son,  and  reoehres 
notes  as  mere  evidences  of  advancements,  he  can  not,  by 
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his  will,  change  the  nature  of  the  transaction.  Had  the  reply 
■denied  that  the  notes  were  executed  as  evidences  of  advance- 
meotB,  there  would  then  be  great  force  in  the  appellees'  con- 
tention that  the  reply  was  good  as  an  argumentative  denial ; 
but  this  it  does  not  do.  It  confesses — ^because  it  does  not 
deny — ^the  allegations  of  the  answer,  that  the  notes  were  exe- 
cuted as  evidences  of  advancements,  and  seeks  to  avoid  these 
allegations  by  averring  that  "by  the  terms  of  the  will  of  the 
decedent,  the  notes  mentioned  in  the  defendant's  answer  were 
not,  and  never  were  intended,  for  an  advancement.''  This 
averment,  and  it  is  the  only  one  in  the  reply  that  resembles 
a  denial,  puts  the  whoie  case  upon  terms  of  the  will.  It  is 
clear  to  our  minds  that  the  reply  was  fittally  defective,  and 
that  the  complaint  for  review  states  a  cause  of  action. 
Judgment  reversed. 

Filed  Sept  16, 1886. 


No.  12^279. 

Stout  t?.  The  Boahd  op  Commissionebs  of  Grant 

County. 

CofTKTT  CoMMiasiOKEBS. — Pleading. — Pradice.—'So  formal  pleadings  are 
required  in  the  presentation  of  a  claim  against  a  board  of  county  com- 
missioners. It  u  only  necessary  to  file  a  written  statement  or  account 
giving  the  nature  of  the  claim,  and  so  identifying  it  as  to  bar  another 
proceeding  upon  it. 

8amk. — Formal  Pteadtngt, — But  where  the  parties  elect  to  file  formal  plead- 
ings and  to  form  issues  of  law  upon  the  facts  contained  in  any  of  such 
pleadings,  the  sufficiency  of  the  facts  thus  pleaded  may,  be  ruled  upon 
as  in  other  cases. 

Statute. — Construeiion. — Legislatvoe  IrUeniion. — In  construing  a  statute  the 
probable  intention  of  the  L^slatnre  must  be  kept  constantly  in  view. 

Samk. —  When  Intention  Oovems  Letter. — The  legislative  intention,  as  col- 
lected from  an  examination  of  a  statute,  will  prevail  over  the  literal 
import  of  particular  terms,  and  the  strict  letter  of  the  statute,  when  an 
adherence  to  the  letter  would  lead  to  injustice,  absurdity,  or  contra- 
dictory provisions. 
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Same. —  Uncerlainty. — Legislative  Hiatdiy, — Where  a  statute  is  of  uncertain 
meaning,  by  reason  of  obscurity  in  its  phraseology,  a  recurtence  to  the 
circumstances  undfer  which  it  was  passed  may  be  had  to  ascertain  the 
probable  intention  of  the  Legislature  in  .enacting  it)  and  to  that  end 
the  legislative  history  of  the  statute  may  be  inquired  into. 

Same. — Conlemporaneoua  Legislation. — In  case  of  doubt  or  uncertainty,  acts 
in  pari  materia^  passed  either  before  or  after  and  whether  in  force  or  not, 
and  contemporaneous  legislalion,  not  precisely  in  part  meUeHoj  may  be 
referred  to  in  order  to  discern  the  intent  of  the  Legislature  in  the  use 
of  particular  terms,  or  in  the  enactment  of  particular  provisions. 

Same. — History  of  Country. — Judicial  Notice. — The  history  of  a  country,  iu 
topog^iphy  and  general  condition  are  elements  which  enter  into  the 
construction  of  the  laws  made  to  govern  it,  and  are  matters  of  which 
the  courts  will  take  judicial  notice. 

Same. — Fees  and  SaUu-ies, — Public  Sentiment, — Jtuiieial  Sotice  of. — It  is  an 
historical  fact,  of  which  the  courts  will  take  judicial  notice,  that  when 
the  legislature  of  1879  met,  and  for  several  years  previously,  there  was- 
a  strong  public  sentiment  in  favor  of  the  reduction  of  the  fees  and 
salaries  of  public  officers,  which  constituted  an  important  factor  in  the 
preceding  general  election,  and  this  circumstance  may  be  considered  in 
ascertaining  the  legislative  intent  in  the  enactment  of  the  statute  of 
that  year  on  the  subject  of  fees  and  salaries. 

Same. — Act  of  1870. — Compensation  of  County  Auditor. — Cases  Adhered  to. — 
Stare  Deems.— Under  section  22  of  the  act  of  March  Slst,  1879  (R.  8. 
1881,  section  5907),  concerning  fees  and  salaries,  a  county  auditor,  in 
addition  to  his  fixed  salary,  is  entitled  to  $125  per  year  for  each  one 
thousand  inhabitants  of  his  county  over  fifteen  thousand  and  not  more 
than  twenty  thousand,  and  $100  for  each  one  thousand  inhabitants  in 
excess  of  twenty  thousand,  and  not  to  $225  per  year  for  each  one  thou- 
sand inhabitants  in  excess  of  twenty  thousand.  Edger  v.  Board,  ete^  70 
Ind.  331,  and  Parker  v.  Board,  etc.,  84  Ind.  340,  are  adhered  to  and  the 
doctrine  of  stare  decisis  applied. 

From  the  Grant  Circuit  Court. 

R.  W.  Bailey,  J.  R.  Ooffroth,  T,  A.  Stuart,  J.  S.  Frazer,  0, 
B.  Hord,  A,  W.  Hendricks,  A.  Baker,  E,  Daniels,  W,  H. 
Calkins,  W.  F.  EllioU,  /.  H,  Baker  and  F.  E.  Baker,  for 
appellant. 

A,  Steele  and  iZ.  71  St.  John,  for  appellee. 

NiBLAC?K,  J. — The  appellant,  Joseph  W.  Stout,  presented 
a  claim  against  the  county  of  Grant  to  the  board  of  commis- 
sioners of  that  county,  at  its  March  term,  1884,  for  an  alleged 
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balance  dae  him  for  services  as  former  auditor  of  such  county. 
The  claim  was  presented  in  the  similitude  of  a  formal  com- 
plaint, averring  that  the  appellant  was  auditor  of  said  county 
of  Grant  from  the  1st  day  of  June,  1880,  until  the  1st  day 
of  November,  1883;  that  during  all  that  time  said  county 
contained  a  population  of  twenty-four  thousand  persons,  ac- 
cording to  the  last  census  taken  by  the  United  States ;  that 
the  services  of  the  appellant,  as  such  auditor,  had  amounted 
to  the  aggregate  sum  of  (9,652.05,  on  account  of  which  he 
liad  received  only  the  gross  sum  of  $7,943.70,^.as  illustrated 
by  an  accompanying  bill  of  particulars ;  that  the  board  of 
commissioners,  herein  above  named,  had  only  from  time  to 
time  allowed  the  appellant,  as  a  part  of  his  salary,  the  sum 
of  $100  for  each  thousand  inhabitants  in  excess  of  twenty 
thousand,  when  he  was,  as  he  still  is,  entitled  to  receive,  under 
the  22d  section  of  the  act  of  March  31st,  1879  (R.  S.  1881, 
section  5907),  concerning  fees  and  salaries,  the  aggregate 
amount  of  $225  per  year  for  each  thousand  inhabitants  so  in 
excess  of  twenty  thousand.  Wherefore  the  appellant  de- 
manded an  allowance  and  judgment  for  $1,708.35,  as  a  bal- 
ance remaining  due  and  unpaid  to  him.  * 

The  claim  thus  presented  was  rejected  by  the  commissioners, 
whereupon  the  appellant  appealed  to  the  circuit  court,  where 
a  demurrer  was  filed  and  sustained  to  the  complaint,  and 
where  a  final  judgment  upon  demurrer  was  rendered  against 
the  appellant. 

No  formal  pleadings  are  required  in  the  presentation  of  a 
claim  against  a  board  of  county  commissioners.  It  is  only 
necessary  to  file  a  written  statement  or  account  giving  the 
nature  of  the  claim,  and  so  identifying  it  as  to  bar  another 
proceeding  upon  it.  Board,  etc.,  v.  Adams,  76  Ind.  504 ; 
Board,  etc.,  v.  Emmerson,  95  Ind.  579. 

But  where  the  parties  elect  to  file  formal  pleadings  upon 
such  a  claim,  and  to  form  issues  of  law  upon  the  facts  con- 
tained in  any  of  such  pleadings,  the  sufficiency  of  the  facts 
thus  pleaded  may  be  ruled  upon  as  in  other  cases.     Board, 
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eic,  V.  ROUT,  90  Ind.  362 ;  Wright  v.  Board,  etc.,  98  Ind.  108 ; 
Board,  etc.,  v.  Murphy,  100  Ind.  570. 

The  question  intended  to  be  presented,  and  upon  which 
alone  a  decision  is  inVoked,  in  this  case,  is  the  same  as  the 
one  involved  in  the  cases  of  Edger  v.  Board,  etc.,  70  Ind.  331, 
and  Parker  v.  Board,  etc.y  84  Ind.  340,  and  that  is,  to  what 
annual  compensation  is  a  county  auditor  entitled  under  the 
22d  section  of  the  act  of  March  31st,  1879,  above  referred 
to,  for  each  one  thousand  inhabitants,  where  the  population  of 
his  county,  as  shown  by  the  last  census,  exceeds  twenty 
thousand?  The  section  in  question  reads  as  follows : 

"  Section  22.  The  auditor  of  each  county  shall  be  allowed 
the  sum  of  twelve  hundred  dollars  per  year  for  his  services, 
and  no  more,  except  as  provided  for  in  this  act.  When  the 
population  of  his  county  exceeds  fifteen  thousand,  as  shown 
by  the  last  preceding  census  taken  by  the  United  States,  the 
additional  sum  of  one  hundred  and  twenty-five  dollars  for 
each  one  thousand  inhabitants  in  excess  of  fifteen  thousand 
shall  be  allowed  said  auditor  in  addition  to  his  salary  of 
twelve  hundred  dollars;  and  if  the  population  of  said  county 
shall  be  more  than  t^venty  thousand,  said  auditor  shall  be 
allowed  the  additional  sum  of  one  hundred  dollars  for  each 
one  thousand  inhabitants  in  excess  of  twenty  thousand  in 
said  county.  Each  auditor  shall  be  allowed  one  hundred  dol- 
lars per  year  for  making  all  reports,  required  by  law,  to  the 
auditor  of  State.  Such  allowance  shall  be  made  in  quarterly 
instalments  by  the  board  of  county  commissioners  during 
their  regular  sessions  in  March,  June,  September  and  Decem- 
ber, and  paid  out  of  any  county  revenue  of  such  county  not 
otherwise  appropriated ;  but  payment  shall  not  be  made  in 
advance  of  services  rendered." 

In  the  cases  named,  this  court  construed  this  section  of  the 
statute  to  mean  that  a  county  auditor  was  entitled  to  receive 
only  an  annual  compensation  of  ^100  for  each  one  thotisand 
inhabitants  in  excess  of  twenty  thousand,  and  hence  counsel 
for  the  appellant  concede  that,  so  &r,  the  weight  of  authority 
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in  this  ooart  is  heavily  against  the  more  liberal  oonstmction 
of  the  section  they  are  now  seeking  to  obtain.  It  is  never- 
theless most  earnestly,  but  respectfully,  contended  that  the 
construction  given  as  above  was  not  a  well  considered  con- 
struction, but  was,  and  still  is,  a  construction  placed  upon  a 
statute  in  palpable  disregard  of  long  established  rules  for  the 
government  of  courts  in  such  and  similar  cases,  and  for  that 
reason  we  are  asked  to  reconsider  the  question  now  again  pre- 
sented, and  to  adopt  a  different  and,  so-called,  more  liberal 
construction  in  fevor  of  county  auditors. 

It  is  true,  as  contended,  that  in  construing  a  statute  the 
probable  intention  of  the  Legislature  must  be  kept  constantly 
in  view,  and  that  where  the  language  of  the  statute  is  plain 
and  unambiguous,  the  expressed  intention  of  the  Legislature 
must  prevail,  there  being  then  no  room  left  for  construction. 
Case  V.  Wildridge,  4  Ind.  51 ;  Buskirk  Pr.  353;  Taylor  v. 
Board,  etc,,  67  Ind.  383;  United  States  v.  Fisher ,  2  Cranch, 
358,  399;  1  Kent  Com.,  pp.  460-468. 

It  is  also  true  that  the  courts  can  not  extend  the  plain 
meaning  of  a  statute  by  the  substitution,  or  addition,  of  words 
or  phrases,  without  encroaching  upon  the  legislative  depart- 
ment of  the  government.  Trustees,  etc.,  v.  Ellis,  38  Ind.  3.  But 
the  legislative  intention,  as  collected  from  an  examination  of 
the  whole,  as  well  as  the  separate  parts,  of  a  statute,  will  pre- 
vail over  the  literal  import  of  particular  terms,  and  will  con- 
trol the  strict  letter  of  the  statute,  where  an  adherence  to  such 
strict  letter  would  lead  to  injustice,  to  absurdity,  or  to  con- 
tradictory provisions.  Mayor,  etc.,  v.  Weenis,  5  Ind.  547 ;  Bus- 
kirk Pr.  353 ;  Mddleton  v.  Oreeson,  106  Ind.  18 ;  Miller  v. 
Staie,  ex  rel,  106  Ind.  415. 

It  is  likewise  true  that  the  certificates  of  the  speaker  of  the 
House  of  Representatives  and  of  the  president  of  the  Senate, 
respectively,  that  an  act  has  passed  both  Houses  of  the  Gen- 
eral Ajssembly,  are  conclusive  upon  the  courts,  and  hence  can 
not  be  impeached  by  the  production  of  facts  inconisifitieiit  with 
the  troth  of  sadi  certificates.   Eoans  v.  Browne,  SO  Ind.  514; 
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Bender  v.  State,  53  Ind.  254 ;  Board,  etc.,  v,  Burford,  93  Ind. 
383.  But  where  a  statute  is  of  doubtful  or  uncertain  meaor 
ingy  by  reason  of  obscurity  in  its  phraseology^  a  recurrence 
to  the  circumstances  under  which  it  was  passed  may  be  had 
with  a  view  of  ascertaining  the  probable  intention  of  the  Leg- 
islature in  enacting  it,  and  to  that  end  the  legislative  history 
of  the  statute  may  be  inquired  into.  The  Walter  A.  Wood 
Mowing,  etc.,  Co.  v.  Caldwell,  54  Ind.  270  (23  Am.  R.  641). 

So,  in  cases  of  doubt  or  uncertainty,  acts  in  pari  materia,. 
passed  either  before  or  after,  and  whether  repealed  or  still  in 
force,  may  be  referred  to  in  order  to  discern  the  intent  of  the 
Legislature  in  the  use  of  particular  terms,  or  in  the  enact- 
ment of  pai*ticular  provisions,  and,  within  the  reason  of  the 
same  rule,  contemporaneous  legislation,  not  precisely  in  pari 
maieria^  may  be  referred  to  for  the  same  purpose.  Prather  v.. 
J^ersonville,  etc.,  R.  R.  Co.,  52  Ind.  16, 32  ;  Douglass  v.  How- 
land,  24  Wend.  35,45;  Taylor  v.  Board,  etc.,  supra;  Bishop 
Written  Laws,  sections  75,  76. 

The  history  of  a  country,  its  topography,  and  general 
condition  are  elements  which  enter  into  the  construction  of 
the  laws  made  to  govern  it,  and  these  are  matters  of  which 
the  courts  will  take  judicial  notice.  Williams  v.  State,  64 
Ind.  553  (31  Am.  R,  135). 

It  is  a  historical  fact,  and  therefore  a  matter  within  the 
common  knowledge  of  all,  that  at  the  time  of  the  meeting 
of  the  Legislature  in  1879,  there  was,  and  that  for  several 
years  previously  there  had  been,  a  strong  public  sentiment 
in  favor  of  a  reduction  of  the  fees  and  salaries  of  public 
.  oflBcers,  and  that  the  pressure  of  that  public  sentiment  had 
constituted  an  important  factor  in  the  general  elections  w^ich 
immediately  preceded  that  meeting  of  the  Legislature.  That 
circumstance,  taken  in  connection  with  some  of  the  leading 
as  well  as  minor  provisions  of  the  act  of  March  31st,  1879, 
justifies  the  inference  that  the  object  in  passing  that  act  was 
a  reduction  rather  than  an  increase  of  fees  and  salaries.  The 
act  of  March  12th,  1875,  which  the  act  under  consideration 
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displaced^  gave  each  county  auditor  a  fixed  salafy  of  $1,500, 
and  an  additional  compensation  of  $125  for  each  one  thou- 
sand inhabitants  in  excess  of  fifteen  thousand.  It  also  gave 
each  county  treasurer  a  fixed  salary  of  $1,000,  with  an  addi- 
tional and  varying  compensation  dependent  upon  the  amounts 
and  character  of  the  taxes  collected.  Whereas,  as  has  been 
seen,  the  law  now  in  force  allows  each  county  auditor  a  fixed 
salary  of  only  $1,200,  and  makes  a  new  provision  for  his 
additional  compensation  when  the  population  of  his  county 
exceeds  twenty  thousand.  As  a  further  examination  will 
disclose,  the  present  law  allows  each  county  treasurer  a  fixed 
salary  of  only  $800,  with  an  additional  allowance  of  six 
instead  of  five  per  centum  upon  the  amount  of  delinquent 
taxes  voluntarily  paid,  which,  in  many  of  the  counties  at 
least,  amounts  to  a  reduction  of  his  aggregate  compensation. 
Other  similar  illustrations  might  be  given.  While  the  com- 
pensation of  public  officers  is  in  some  instances  increased,  the 
trend  of  the  act  now  in  force  is  toward  a  reduction  of  fees 
and  salaries. 

Notwithstanding  the  .contention  to  the  contrary,  there  is 
some  obsurity  in  the  phraseology  of  section  22  of  the  act  of 
1879,  herein  above  set  out.  Its  proper  construction  depends 
upon  the  antecedent  to  which  the  phrase,  "  the  additional  sum 
of  $100  for  each  one  thousand  inhabitants  in  excess  of  twenty 
thousand,''  ought  to  be  applied.  It  is  conceded  that  the  sum 
of  $125  allowed  for  each  one  thousand  inhabitants  in  excess 
of  fifteen  thousand  is  additional  to  the  fixed  salary  of  $1,200. 
It  is  also  conceded  that  the  legislative  intent  was  to  change 
the  rate  of  compensation  which  had  theretofore  been  allowed 
to  a  county  auditor,  in  addition  to  hi.^  fixed  salary,  when  the 
population  of  his  county  exceeds  twenty  thousand. 

The  fair  inference  would,  therefore,  seem  to  be  that,  in  the 
absence  of  an  express  declaration  to  the  contrary,  this  changed 
rate  of  compensation  continues  to  be,  as  before,  additional  to 
the  auditor's  fixed  salary.  This  inference  is  strengthened  by 
the  conclusion,  already  announced;  that  the  evident  intent  of 
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failed  to  show  that  Dr.  Brown  was  employed  by  any  one 
having  competent  authority  to  that  end. 

The  judgment  is  reversed,  with  costs. 

Filed  Sept.  16, 1886. 
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Review  op  Judgment. — EUetion  Between  Remedies, — A  party  can  not  proe- 
ecute  an  appeal  and  a  suit  to  review,  but  must  elect  between  these 
remedies. 

Same. — Pendency  of  Appeal. — How  Question  as  to  Presented, —  jBxECfioe. — A 
question  of  the  pendency  of  an  appeal  can  not  be  presented  by  a  motion 
to  dismiss  the  complaint  to  review.  The  proper  method,  where  the  fact 
that  an  appeal  has  been  prosecuted  is  not  apparent  on  the  face  of^the 
record,  is  by  answer. 

Pleading. — Reply. — Demurrer. — Oertainiy. — Where  a  demurrer  to  a  reply 
is  sufficient  to  indicate  with  reasonable  certainty  what  paragraph  of  the 
answer  the  reply  fails  to  avoid,  it  presents  the  question  of  the  sufficiency 
of  the  reply. 

Promissory  Note. — Consideration. — Ptirol  Efridence. — AdvaneemenL-'lt  is 
competent  to  show  by  parol  the  consideration  of  a  prbmissory  note,  and 
where  it  is  without  consideration,  or  executed  merely  as  evidence  of  an 
advancement  by  a  father  to  a  son,  it  can  not  be  enforced.  ^ 

Same. — Pleading. —  WHl. — Where  it  is  answered  that  the  note  sued  on  was 
executed  as  evidence  of  an  advancement,  a  reply  that  by  the  terms  of 
the  will  of  the  payee  such  note  was.  not  intended  as  an  advancement, 
is  bad. 

From  the  Hamilton  Circuit  Court. 

D.  MosSf  R.  R.  Stephenson  and  W.  R.  Fertigj  for  appellant. 
W.  Neal,  J,  F.  Neal  and  J.  B,  Black,  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
a  judgment  was  rendered  against  I  im  in  a. former  action 
brought  by  the  appellee ;  that  the  court  committed  two  errors 
in  the  course  of  that  action^  one  in  overruling  a  demurrer  to 
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a  reply^  and  the  other  in  admitting  a  will  in  evidence,  and 
the  prayer  of  the  complaint  is  that  the  judgment  be  reviewed 
and  annulled. 

The  appellee  filed  a  motion  to  dismiss  this  suit,  and  an  affi- 
.davit  stating  that  the  cause  in  which  the  judgment  sought 
to  be  reviewed  was  rendered  had  been  appealed  to  this  court. 
We  agree  with  appellee^s  counsel  that/a  party  can  not  prose- 
cute an  appeal  and  a  suit  to  review,  but  must  elect  between 
these  two  remedies.  Traders  Ina.  Co,  v.  GarpentcTy  85  Ind. 
350;  Klebar  v.  Town  of  Corydon^  80  Ind.  95;  Searle  v. 
Whipperman,  79  Ind.  424 ;  Dunkle  v.  EMon,  71  Ind.  585. 
But  while  we  concur  with  counsel  in  their  statement  of  the 
general  rule,  we  can  not  hold  that  the  rule  benefits  them,  for 
they  have  not  properly  invoked  its  assistance.  A  question 
of  the  pendency  of  an  appeal,  or  of  another  action  pending, 
can  not  be  presented  by  a  motion  to  dismiss.  The  proper 
method  of  presenting  such  a  question,  where,  as  here,  the 
fact  that  an  appeal  has  been  prosecuted  or  is  pending  is  not 
apparent  on  the  face  of  the  record,  is  by  answer. 

The  reply  in  the  original  action  was  in  two  paragraphs,  the 
first  of  which  was  a  general  denial.  The  demurrer  to  the 
reply,  omitting  formal  jiarts,  reads  thus:  "The  defendant 
demurs  to  the  second  paragraph  of  the  reply  herein  and 
says,  that  said  paragraph  does  not  state  facts  sufficient  to 
avoid  the  allegations  contained  in  the  answer  to  which  it  is 
intended  to  be  a  reply."  The  introductory  clause  of  the  first 
paragraph  of  the  reply  is  in  these  words :  "  The  plaintiff*,  for 
reply  to  the  second  paragraph  of  the  defendant's  answer,  says," 
and  the  introductory  clause  of  the  second  paragraph  of  the 
reply  is  as  follows :  "  And  for  a  second  and  further  reply  the 
plaintiff*  says,"  and  it  is  contended  by  the  appellee  that  the 
demurrer  is  defective  because  it  does  not  show  what  para- 
graph of  the  answer  the  reply  is  not  sufficient  to  avoid.  This 
contention  can  not  prevail.  We  think  the  only  reasonable 
and  just  construction  of  the  reply  is,  that  it  was  addressed 
to  the  second  paragraph  of  the  answer,  and  we  also  think 
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that  the  demurrer  fiiirly  indicates  that  the  reply  was  chal- 
lenged because  of  its  ikilure  to  state  fiicts  sufficient  to  avoid 
that  answer.  We  are  of  the  opinion  that  where  a  demurrer 
is  sufficient  to  indicate  with  reasonable  certainty  what  para- 
graph of  the  answer  the  reply  fitils  to  state  sufficient  &cts  to 
avoid,  it  presents  the  question  of  the  sufficiency  of  the  reply. 

The  complaint  in  the  original  action  was  upon  two  notes 
executed  by  the  appellant  to  his  father,  then  in  life,  but  de- 
ceased at  the  time  the  action  was  brought.  The  second  para- 
graph of  the  appellant's  answer  to  that  complaint  alleges,  that 
the  notes  sued  on  were  executed  as  evidence  of  advancements 
made  to  the  appellant  by  his  father,  and  upon  the  latter's  rep- 
resentations that "  he  only  wanted  the  notes  to  satisfy  his  other 
children,  and  that  he  still  intended  the  sums  of  money  evi- 
denced by  the  notes  as  an  advancement  of  that  much  of  his 
estate  to  the  defendant,  and  that  said  sums  of  money,  after 
his  death,  should  be  charged  to  the  defendant.'*  We  hold  the 
answer  good.  It  is  competent  to  show  by  parol  the  consid- 
eration of  a  promissory  note,  and  where  a  note  is  shown  to 
be  without  consideration,  or  is  shown  to  be  executed  merely 
as  evidence  of  an  advancement  by  a  father  to  a  son,  it  can 
not  be  enforced.  Peabody  v.  Peabody,  69  Ind.  556,  and  au- 
thorities cited.  The  answer  be'fore  us  shows  that  the  notes 
sued  on  were  executed  simply  as  evidences  that  the  lather  had 
advanced  to  the  son  the  sums  named  in  them. 

The  second  paragraph  of  the  reply  avers  that  the  payee  of 
the  notes  was  the  father  of  the  appellant ;  that  he  died  tes- 
tate ;  that  by  the  terms  of  the  will  of  the  testator  the  notes 
were  not  intended  for  an  advancement.  We  deem  this  reply 
bad.  It  counts  wholly  upon  the  will ;  it  does  not  aver  that 
the  notes  were  not  executed  as  evidences  of  advancements. 
The  averment  does  not  refer  to  the  time  the  notes  were  exe- 
cuted, nor  to  the  agreement  then  made,  but  refers  exclusively 
to  the  will.  We  suppose  it  to  be  too  clear  for  argument  that 
where  a  father  does  advance  money  to  his  son,  and  receives 
notes  as  mere  evidences  of  advancements,  he  can  not,  by 
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his  will,  change  the  nature  of  the  transaction.  Had  the  reply 
'denied  that  the  notes  were  executed  as  evidences  of  advance- 
meats,  there  would  then  be  great  force  in  the  apfpellees'  con- 
tention that  the  reply  was  good  as  an  argumentative  denial ; 
but  this  it  does  not  do.  It  confesses — ^because  it  does  not 
deny — ^the  all^ations  of  the  answer,  that  the  notes  were  exe- 
cuted as  evidences  of  advancements,  and  seeks  to  avoid  these 
allegations  by  averring  that  "by  the  terms  of  the  will  of  the 
decedent,  the  notes  mentioned  in  the  defendant's  answer  were 
not,  and  never  were  intended,  for  an  advancement.^'  This 
averment,  and  it  is  the  only  one  in  the  reply  that  resembles 
a  denial,  puts  the  whole  case  upon  terms  of  the  will.  It  is 
clear  to  our  minds  that  the  reply  was  &tally  defective,  and 
that  the  complaint  for  review  states  a  cause  of  action. 
Judgment  reversed. 

Filed  Sept.  16, 1886. 


No.  12,279. 

Stout  v.  The  Board  op  Commi^iokebs  of  Grant 

County. 

CacvTT  CojfMiasiONERS.— -Pfeadtn^.— iVadice.— No  formal  pleadings  are 
required  in  the  presentation  of  a  claim  against  a  board  of  county  com- 
missioners. It  is  only  necessary  to  file  a  written  statement  or  account 
giving  the  nature  of  the  claim,  and  so  identifying  it  as  to  bar  another 
proceeding  upon  it 

Same. — Formal  /Veadtn^.— But  where  the  parties  elect  to  file  formal  plead- 
ings and  to  form  issues  of  law  upon  the  facts  contained  in  any  of  such 
pleadings,  the  sufficiency  of  the  facts  thus  pleaded  may,  be  ruled  upon 
as  in  other  cases. 

Statute. — OoMtmclion, — Legidative  Intention, — In  construing  a  statute  the 
probable  intention  of  the  Legislature  must  be  kept  constantly  in  view. 

Same. —  When  Intention  Governs  Letter. — The  legislative  intention,  as  col- 
iected  from  an  examination  of  a  statute,  will  prevail  over  the  literal 
import  of  particular  terms,  and  the  strict  letter  of  the  statute,  when  an 
adherence  to  the  letter  would  lead  to  injustice,  absurdity,  or  contra- 
dictory provisions. 


107  848 

1S4  41 

185  610 

186  6flft 

180  m 


107  843 

140  srji 

141  189 

141  884 

142  182 

142  231 

143  372 

107  343 

147  180 

107  348 

148  635 

148  617 

148  679 

160  34 

150  269 

151  526 


107 
166 

848 
808 

107 
167 
167 

848 
870 
872 

m 

100 

107 
161 

8i8 
«l7j 

Mr 

OS90 

107 
168 

343 

189 

f 

107 
169 

107 
171 

343 
293 

373 

344  SUPREME  CX)URT  OF  INDIANA, 


Stout  r.  The  Board  of  Commissioners  of  GraDt  Connty. 


Same. —  Unccj'tainty. — Legislative  HisUfty, — Where  a  statute  is  of  uncertain 
meaning,  by  reason  of  obscurity  in  its  phraseblogy,  a  recurrence  to  the 
circumstances  und^r  which  it  was  passed  may  be  had  to  ascertain  thi* 
probable  intention  of  the  Legislature  in  enacting  it,  and  to  that  end 
the  legiskitive  history  of  the  statute  may  be  inquired  into. 

8ame. — Contemporaneous  Legislation. — In  case  of  doubt  or  uncertainty,  acts 
in  pari  maleriay  passed  either  before  or  after  and  whether  in  force  or  not, 
and  contemporaneous  legislation,  not  precisely  in  pari  materia,  may  l>e 
referred  to  in  order  to  discern  the  intent  of  the  Legislature  in  the  use 
of  particular  terms,  or  in  the  enactment  of  particular  provisions. 

Same. — History  of  Country. — Judicial  Notice. — The  history  of  a  country,  its 
topography  and  general  condition  are  elements  which  enter  into  the 
construction  of  the  laws  made  to  govern  it,  and  are  matters  of  which 
the  courts  will  take  judicial  notice. 

Same. — Fees  and  Salmies. — Public  Sentiment. — Judicial  Notice  of. — It  is  an 
historical  fact,  of  which  the  courts  will  take  judicial  notice,  that  when 
the  Legislature  of  1879  met,  and  for  several  years  previously,  there  wa» 
a  strong  public  sentiment  in  favor  of  the  reduction  of  the  fees  and 
salaries  of  public  officers,  which  constituted  an  important  factor  in  the 
preceding  general  election,  and  this  circumstance  may  be  considered  in 
ascertaining  the  legislative  intent  in  the  enactment  of  the  statute  of 
that  year  on  the  subject  of  fees  and  salaries. 

Same. — Act  of  1879. — CompenmJfvm  i^  County  Auditor. — Gases  Adhered  to. — 
Stare  Decisis. — Under  section  22  of  the  act  of  March  31st,  1879  (R.  S. 
1881,  section  5907),  concerning  fees  and  salaries,  a  county  auditor,  in 
addition  to  his  fixed  salary,  is  entitled  to  $125  per  year  for  each  one 
thousand  inhabitants  of  his  county  over  fifteen  thousand  and  not  more 
than  twenty  thousand,  and  $100  for  each  one  thousand  inhabitants  in 
excess  of  twenty  thousand,  and  not  to  $225  per  year  for  each  one  thou- 
sand inha-bitants  in  excess  of  twenty  thousand.  Edger  v.  Board,  efc,  70 
Ind.  331,  and  Parker  v.  Board,  etc,  84  Ind.  340^  are  adhered  to  and  the 
docfMne  of  stare  decisis  applied. 

From  the  Grant  Circuit  Court. 

jB.  W.  Bailey,  J.  R.  Goffroth,  T.  A.  Stmrt,  J.  8.  Frazer,  0. 
B.  Hord,  A.  W,  Hendricks,  A,  Baker ^  E,  Daniels y  W,  H. 
Calkins,  W.  R  EllioU,  J.  H.  Baker  and  F.  E.  Baker,  for 
appellant. 

A.  Steele  and  R,  T.  SL  Johriy  for  appellee. 

NiBLACK,  J. — The  appellant,  Joseph  W.  Stout,  presented 
a  claim  against  the  county  of  Grant  to  the  board  of  commis- 
sioners of  that  county,  at  its  March  term,  1884,  for  an  alleged 
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balance  due  him  for  services  as  former  auditor  of  such  county. 
The  claim  was  presented  in  the  sioiilitude  of  a  formal  com- 
plaint, averring  that  the  appellant  was  auditor  of  said  county 
of  Grant  from  the  1st  day  of  June,  1880,  until  the  Ist  day 
of  November,  1883;  that  during  all  that  time  said  county 
contained  a  population  of  twenty-four  thousand  persons,  ac- 
cording to  the  last  census  taken  by  the  United  States ;  that 
the  services  of  the  appellant,  as  such  auditor,  had  amounted 
to  the  aggregate  sum  of  $9,652.05,  on  account  of  which  he 
had  received  only  the  gross  sum  of  $7,943.70,*.as  illustrated 
by  an  accompanying  bill  of  particulars ;  that  the  board  of 
commissioners,  herein  above  named,  had  only  from  time  to 
time  allowed  the  appellant,  as  a  part  of  his  salary,  the  sum 
of  $100  for  each  thousand  inhabitants  in  excess  of  twenty 
thousand,  when  he  was,  as  he  still  is,  entitled  to  receive,  under 
the  22d  section  of  the  act  of  March  31st,  1879  (R.  S.  1881, 
section  5907),  concerning  fees  and  salaries,  the  aggregate 
amount  of  $225  per  year  for  each  thousand  inhabitants  so  in 
excess  of  twenty  thousand.  Wherefore  the  appellant  de- 
manded an  allowance  and  judgment  for  $1,708.35,  as  a  bal- 
ance remaining  due  and  unpaid  to  him.  * 

The  claim  thus  presented  was  rejected  by  the  commissioners, 
whereupon  the  appellant  appealed  to  the  circuit  court,  where 
a  demurrer  was  filed  and  sustained  to  the  complaint,  and 
where  a  final  judgment  upon  demurrer  was  rendered  against 
the  appellant. 

No  formal  pleadings  are  required  in  the  presentation  of  a 
claim  against  a  board  of  county  commissioners.  It  is  only 
necessary  to  file  a  written  statement  or  account  giving  the 
nature  of  the  claim,  and  so  identifying  it  as  to  bar  another 
proceeding  upon  it.  Board,  etc.,  v.  Adams,  76  Ind.  504 ; 
Board,  etc.,  v.  Emmeraon,  95  Ind.  579. 

But  where  the  parties  elect  to  file  formal  pleadings  upon 
such  a  claim,  and  to  form  issues  of  law  upon  the  &cts  con- 
tained in  any  of  such  pleadings,  the  sufficiency  of  the  facts 
thus  pleaded  may  be  ruled  upon  as  in  other  cases.     Board, 
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So,  11,653. 

lOr    356* 

150  439  North  et  al.  v.  The  State,  ex  rel.  Pate  et  al. 

165  ^  CoRPOKATiON. — Private  Pertton  Can  Not  Maintain  SuU  to  Question  Legal  Etut- 
ence. —  Quo  WaiTanto  by  PtoeeciUing  A  ttorney. —  Turnpike. — Ga»e.  Diatinguished. 
— Where  persons  in  good  faith  act  under  a  corporate  name,  and  exer- 
cise the  rights  and  franchises  of  a  corporation  authorized  bv  law,  e.  ^., 
a  turnpike  company,  they  become  a  corporation  de  fadOj  and  a  private 
citizen,  although  claiming  to  be  a  stockholder  therein,  can  not  maintain 
a  suit  to  inquire  into  its  legal  existence.  Such  a  proceeding  must  be 
brought  on  behalf  of  the  State  by  the  proper  prosecuting  attorney. 
Albert  v.  Staiej  ex  re/.,  65  Ind.  413,  distinguished  and  modified. 

From  the  Dearborn  Circuit  Court. 

A.  C  Downey,  H.  L.  Davis  and  G.  E,  Downey ,  for  appel- 
lants. 

J.  B.  ColeSy  for  appellees. 

HowK,  C.  J. — The  first  errors  complained  of  here  by  ap- 
pellants, the  defendants  below,  are  the  overruling  of  their 
demurrers  to  each  of  the  two  paragraphs  of  the  relators'  in- 
formation or  complaint. 

In  the  first  paragraph  of  their  information,  the  relators 
John  M.  Pate  and  Lester  Lostutter  informed  the  court  below 
that  each  of  them  was  a  citizen  of  this  State,  and  that  each 
t)f  them,  in  attending  to  his  occupation  and  business,  was 
obliged  to  travel  the  road  hereinafter  mentioned,  and  that 
t»ach  of  them  was  a  stockholder  in  the  pretended  corporation, 
hereinafter  mentioned,  by  virtue  of  having  paid  benefits  as- 
sessed to  lands  within  one  and  one-half  miles  of  such  turn- 
pike road;  that  the  appellants  James  North,  Sr.,  Hugh  S. 
Espey,  Sr.,  John  F.  Whitlock,  Jr.,  Piatt  Thompson,  Hiram 
J.  Calvert  and  John  Q.  Davis,  without  having  been  in  any 
manner  legally  incorporated,  had,  under  the  name  of  "  The 
Rising  Sun  and  North  Landing  Turnpike  Company,"  therfe- 
tofore  acte'1,  and  were  tlien  acting,  in  Ohio  county  in  this 
State,  as  a  corporation ;  that  appellants,  claiming  to  be  a  cor- 
poration, had  elected  a  president  and  other  officers^  had  made 
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contracts  and  brought  suits  at  law  in  their  pretended  cor[X)ruto 
capacity^  had  erected  and  maintained  a  toll-gate  and  then 
maintained  it  across  the  highway,  leading  from  the  city  of 
Rising  Sun  to  the  store  of  Nathan  North,  in  Ohio  county, 
and  demanded  and  collected  tolls  and  charges  from  citizens 
of  the  State,  including  the  relators,  and  had  done  other  acts 
in  their  pretended  corporate  capacity. 

The  relators  further  said,  that  appellants  claimed  to  act  as 
a  corporation  for  the  purpose  of  constructing  and  owning  a 
turnpike  or  gravel  road,  in  Ohio  county,  and  to  be  organ- 
ized under  the  act  of  May  12th,  1852,  authorizing  the  con- 
struction of  plank,  macadamized  and  gravel  roads,  and  the 
acts  amendatory  of  and  supplemental  to  such  act ;  that  ap- 
pellants claimed  to  have  united  in  articles  of  association,  and 
to  have  filed  a  copy  thereof  in  the  recorder's  office  of  Ohio 
county,  on  the  —  day  of ,  1870.  A  copy  of  such  arti- 
cles of  association  was  then  set  out ;  and  the  relators  alleged 
that  such  articles  were  null  and  void,  and  that  appellees,  act- 
ing and  pretending  to  act  thereunder,  were  not  legally 
incorporated  for  a  number  of  specified  reasons.  The  view 
we  shall  take  of  this  case  renders  it  unnecessarv  for  us  to 
set  out  these  reasons,  or  any  other  averment  of  the  first  par- 
agraph of  the  information,  in  this  opinion. 

In  the  second  paragraph  of  the  information,  the  relators 
alleged  that  they,  and  each  of  them,  were  .stockholders  in  the 
pretended  corporation,  but  did  not  aver  how  or  in  what  man- 
ner they,  or  either  of  them,  became  such  stock  holders.  They 
further  alleged,  that  the  appellants  and  many  other  persons 
claimed  to  have  been  legally  incorporated  under  the  name  of 
"The  Rising  Sun  and  North  Landing  Turnpike  Company,^' 
in  the  year  1870,  under  the  act  of  May  12th,  1852,  author- 
izing the  construction  of  plank,  macadamized  and  gravel 
roads,  and  acts  amendatory  thereof  and  supplemental  thereto, 
for  the  purpose  of  constructing  a  turnpike  road  from  Rising 
Sun  to  North  Landing,  in  Ohio  county ;  and  that  the  appel- 
lants, without  having  been  legally  incorporated,  claimed  to 
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hv  a  corporation,  elected  officers  therefor,  and  performed 
other  corporate  acts.  This  paragraph  of  the  information 
contained  many  other  allegations  of  fact,  which  need  not  be 
noticed  in  this  opinion.  Enough  of  each  paragraph  has  been 
«('t  forth  to  present  fairly  the  grounds  upon  which  it  is 
claimed  that  appellants'  demurrers  thereto  ought  to  have 
been  sustained.  As  to  each  paragraph  of  the  information, 
the  cause  of  demurrer  assigned  was  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Did  the  circuit  court  err  in  overruling  appellants'  demur- 
rers to  the  relators'  information?  We  are  of  opinion  that 
this  question  must  be  answered  in  the  affirmative.  It  abun- 
dantly appears  from  the  facts  stated  in  each  paragraph  of  the 
information,  that  the  appellants  and  their  associates  were,  and 
had  been  for  many  years  prior  to  the  commencement  of  this 
suit,  a  corporation  de  facto,  if  not  de  jure,  acting  under  a 
corporate  name,  in  the  possession  of  corporate  property,  per- 
forming corporate  acts,  and  possessing  and  exercising  cor- 
porate rights  and  franchises.  In  such  a  case,  it  is  earnestly 
insisted  by  appellants'  learned  counsel  that  the  existence  of 
the  corporation,  and  the  rights  of  the  appellants  to  act  as 
«uch,  can  only  be  called  in  question,  tried  and  determined  in 
a  suit  or  proceeding  instituted  on  behalf  of  the  State  by  the 
proper  prosecuting  attorney.  Counsel  are  right,  we  think, 
in  this  position. 

In  IlaBselman  v.  United  States  Mortgage  Co.,  97  Ind.  365, 
the  court  said  :  "  Where  the  law  authorizes  a  corporation,  and 
tliorc  is  an  cffi^rt,  in  good  faith,  to  organize  a  corporation  un- 
der the  law,  and  thereupon,  as  a  result  of  such  effiart,  corpo- 
rate functions  are  assumed  and  exercised,  the  organization 
becomes  a  corporation  de  facto,  and  as  a  general  rule  the 
legal  existence  of  such  a  corporation  can  not  be  inquired  into 
collaterally,  although  some  of  the  required  legal  formalities 
may  not  have  been  complied  with.  Ordinarily,  such  an  in- 
quiry can  only  be  made  in  a  direct  proceeding,  brought  in 
the  name  of  the  State.     *     *     *     *      Jfo   private  person 
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having  dealings  with  a  de  facto  corporation  can  be  permitted 
lo  say  that  it  is  not,  also,  a  corporation  de  jure.'^  Baker  v. 
Xeff,  73  Ind.  68 ;  Hon  v.  State,  ex  rel.y  89  Ind.  249  ;  William^ 
Hon  V.  Kokomo,  etc.,  Aas'n,  89  Ind.  389. 

Whatever  else  may  be  said  of  the  facts  stated  in  either 
paragraph  of  the  information^  in  the  case  under  consideration, 
they  fail  to  show  any  cause  or  right  of  action  which  appel- 
lee's relators  might  or  could  enforce  against  the  appellants. 
It  is  not  enough  that  the  information  should  state  such  facts 
as  would  have  required  the  appellants,  in  a  suit  or  proceed- 
ing instituted  on  behalf  of  the  State  by  the  proper  prosecut- 
ing attorney,  to  show  by  what  warrant  they  claimed  to  exer- 
cise the  rights,  privileges  and  franchises  of  a  turnpike  corpo- 
ration ;  for  those  facts  were  wholly  insufficient  to  give  the 
relators  any  cause  or  right  of  action  against  appellants.  Upon 
the  facts  stated  in  each  paragraph  of  the  information,  we  arc 
of  opinion  that  the  legal  existence  of  the  turnpike  company 
named  therein  could  only  be  inquired  into  at  the  suit  of  the 
State,  instituted  by  the  proper  prosecuting  attorney ;  and  that 
neither  the  appellees,  nor  any  other  private  person,  can  main- 
tain such  suit.  State,  ex  reL,  v.  Bailey,  19  Ind.  452 ;  White 
V.  State,  69  Ind.  273;    State,  ex  rel.,  v.  Gordon,  87  Ind.  171. 

In  support  of  the  sufficiency  of  the  relators'  information, 
and  of  their  right  to  maintain  this  suit,  their  counsel  cites 
and  relies  upon  the  case  of  Albert  v.  State,  ex  rel, ,  65  Ind.  413. 
The  ease  cited  is  readily  distinguishable,  as  will  be  seen  from 
an  examination  of  the  opinion  therein,  from  the  case  in  hand. 
It  was  in  form  an  information,  in  the  nature  of  a  quo  war- 
ranto  proceeding;  but,  in  reality,  it  was  a  suit  in  equity  by 
ce^tuis  que  trust  against  their  trustee,  to  obtain  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  assets  of  a  bank, 
which  had  abandoned  business  for  many  years,  and  to  com- 
pel a  distribution  of  such  assets  among  the  parties  interested 
therein.  Whatever  may  be  said,  in  the  case  last  cited,  if  any- 
tliing,  in  seeming  conflict  with  our  present  holding,  must  be 
regarded  as  modified  in  accordance  with  this  opinion. 
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Our  qpncIusioD  is  that  the  circuit  court  erred  in  overrulino^ 
appellants'  demurrers  to  each  paragraph  of  the  relators'  in- 
formation. This  conclusion  renders  it  unnecessary  for  os  to 
consider  now  the  other  errors  complained  of  in  argument  bv 
appellants'  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  each 
paragraph  of  the  information,  and  for  further  proceedings  in 
accordance  with  this  opinion.  • 
Filed  Sept  14,  1886. 
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Practice. — AdmissUm  (^Evidence. — Objections  to. — Objections  to  tlie  admis- 
sion of  evidence  must  be  specifically  stated  to  be  available  on  appeal. 

Mortgage. — Fmedomre, — ParliM, — TUle». — Where  one  is  made  a  party 
defendant  to  a  suit  to  foreclose  a  mortgage,  it  is  necessary  for  him  to  set 
up  his  interest,  as  the  purpose  of  the  statute  upon  the  subject  of  parties 
defendants  is  to  settle  all  conflicting  titles  and  to  determine  the  whole 
controversy  in  one  suit. 

Judgment. — Foreclosure  of  Mortgage, — Adjudication  of  Titles. — OondnsiveMsi^. 
— A  decree,  in  a  suit  to  foreclose  a  mortgage,  adjudicating  the  titles 
involved,  is  conclusive  upon  the  parties. 

From  the  Madison  Circuit  Court. 

E.  A.  Parker  J  H.  D.  Tliompson  and  T.  B.  Orr,  for  appel- 
lant. 

3L  S.  Robinson  and  J,  W,  Lovett,  for  appellees. 

Elliott,  J. — This  appeal  is  prosecuted  by  John  P.  Bundy 
alone,  although  there  were  other  defendants  joined  in  the 
suit  with  him.  The  complaint  alleges  that  the  appellees  art* 
the  owners  in  foe  of  the  land  described  in  the  complaint,  and 
asks  that  their  title  be  quieted.     It  thus  sets  forth  the  claim 
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of  Bundy :  '^  Plaintiffs  further  say  that,  on  the  6th  day  of 
January,  1871,  one  Henry  H.  Markle  and  Julia  A.  Markle, 
his  wife,  executed  to  one  Jasper  Nelson  a  mortgage  upon  the 
aforesaid  lands  to  secure  the  payment  of  a  note  for  $675, 
which  mortgage  was  duly  recorded  on  the  11th  d^y  of  Jan- 
uary, 1871 ;  that  afterwards  John  P.  Bundy,  being  the  owner 
and  holder  of  said  mortgage,  brought  his  action  in  the  Mad- 
ison Circuit  Court  to  foreclose  said  mortgage,  making  de- 
fendants thereto  Henry  H.  Markle,  Julia  A.  Markle,  Laban 
Dobson,  Mary  Dobson,  George  L.  Cunningham  and  Mary 
Cuoningham.  That  upon  the  issue  joined  in  said  cause  the 
same  was  tried  and  determined,  and  the  finding  of  said  court 
was  for  the  defendants  George  L.  Cunningham  and  Laban  Dob- 
son, and  judgment  was  rendered  in  their  favor  for  costs.  And 
the  plaintiffs  aver  that  the  title  of  the  said  Henry  H.  and 
Julia  A.  Markle  failed,  and  at  the  time  of  said  action  to  fore- 
close said  mortgage,  George  L.  Cunningham  and  Laban  Dob- 
son held  title  to  said  land :  that  the  defendant  John  P.  Bundv 
claims  some  interest  in  said  lands  by  reason  of  the  aforesaid 
mortgage  and  the  foreclosure  thereof." 

The  only  error  assigned  is  the  ruling  denying  the  appel- 
lant a  new  trial. 

As  the  complaint  specifically  describes  the  nature  of  the 
claim  asserted  by  Bundy,  there  was  no  error  in  {^rmitting 
the  appellees  to  give  evidence  of  the  proceedings  in  Bundy's 
foreclosure  suit,  and  as  they  proved  that  all  of  the  pleadings 
in  that  suit  had  been  destroyed  by  a  fin^  which  consumed 
the  court  house  and  public  records  of  Madison  county,  it  was 
proper  to  prove  by  parol  the  contents  of  those  pleadings. 

As  we  understand  appellant's  counsel,  they  claim  that  the 
testimony  as  to  the  contents  of  the  pleadings  was  incompe- 
tent, because  it  did  not  ap{)ear  that  the  copies  offered  were 
those  placed  on  file  when  the  foreclosure  suit  was  reinstated. 
But,  whatever  may  be  thought  of  the  soundness  of  this  po- 
sition, the  objection  stated  to  the  trial  court,  that  the  evidence 
was  "irrelevant,  incompetent  and  immaterial,"  is  too  general 
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to  present  the  question  now  argued  in  this  court.  Skewer  v. 
Fergusoriy  103  Ind.  90,  and  cases  cited;  Grubbs  v.  MorriSy 
103  Ind.  166;  Stanley  v.  Sutherland^  54  Ind.  339. 

The  appellees  introduced  in  evidence  the  mortgage  executed 
to  Nelson,  the  pleadings  and  the  decree  in  the  foreclosure 
suit  instituted  by  Bundy.  The  complaint  in  that  suit  was  in 
the  usual  form,  and  the  answer  was  in  three  paragraphs.  The 
first  was  a  general  denial;  the  second  averred  that  the  mort- 
gagors had  no  title  or  right  to  the  land  described  in  the  mort- 
gage, and  that  it  was  owned  in  fee  by  the  grantors  of  the 
appellee  at  the  time  the  mortgage  was  executed ;  the  third 
paragraph  set  up  the  facts  specifically,  showing  that  the  mort- 
gagors had  no  title,  and  that  the  land  was  owned  in  fee  by 
the  appellees  and  their  grantors.  In  the  introductory  part 
of  the  decree  it  is  stated  that  the  "  Court  finds  for  the  plain- 
tiif  as  against  Henry  H.  Markle  and  Julia  A.  Markle,"  and 
then  follows  a  finding  as  to  the  execution  of  the  mortgage  by 
those  persons,  after  which  is  the  following:  "And  the  court 
further  finds  in  favor  of  Laban  Dobson,  Mary  Dobson,  George 
L.  Cunningham  and  Mary  Cunningham,  and  that  they  re- 
eover  their  costs  of  said  plaintifil"  The  direction  as  to  the 
sale  of  the  land  is  as  follows :  "  It  is  further  considered,  ad- 
judged and  decreed  by  the  court,  that  all  of  the  right,  title, 
interest  and  equity  of  redemption  of  the  said  Henry  H. 
Markle  and  Julia  A.  Markle  be  sold."  The  adjudging  jMirt 
of  the  decree  contains  the  following :  '*  It  is  further  adjudged 
and  decreed  by  the  court,  that  the  said  Laban  Dobson,  Mary 
Dobson,  George  L.  Cunningham  and  Mary  Cunningham,  and 
each  of  them,  recover  of  said  plaintiff  their  costs  in  this  be- 
half expended." 

It  was  competent,  and,  indeed,  necessary,  for  the  appellees 
to  assert  title  to  the  property  which  Bundy  sought  to  subject 
to  the  lien  of  his  mortgage.  The  purpose  of  our  liberal  stat- 
ute upon  the  subject  of  parties  defendants  is  to  settle  all  con- 
flicting titles,  and  to  determine  the  whole  controversy  in  one 
suit.    Craighead  v.  Dalton,  105  Ind.  72;  Barton  v.  Anderson, 


MAY  TERM,  1886.  363 


Bundy  v.  Cunningham  ei  oL 


104  Ind.  578  ;  Randall  v.  Lower y  98  Ind.  255;  Masters  v. 
Tenipleton,  92  Ind.  447 ;  Woodworth  v.  Zimmemmn,  92  Ind. 
349 ;  Hoise  v.  Allwein,  91  Ind.  497,  vide  p.  501 ;  Ulrich  v. 
Brisckell,  88  Ind.  354 ;  jUna  Life  Ins.  Co.  v.  Finch,  84  Ind. 
301 ;  Harrison  v.  Phcenix  Mid.  Life  Inn.  Co.,  83  Ind.  575 ; 
Davenport  v.  Bai-nett,  51  Ind.  329 ;  Greenup  v.  Crooks,  50 
Ind.  410;  Ewing  v.  Patterson,  35  Ind.  326. 

In  this  instance  the  appellees  accepted  the  challenge  ten- 
dered them,  and  asserted  that  the  mortgagors  bad  no  title  to 
the  land  they  assumed  to  mortgage.  They  thus  put  in  issue 
the  right  of  the  appellant  to  a  decree  ordering  the  land  sold 
to  pay  the  debt  for  which  the  mortgagors  assumed  to  pledge 
it,  and  on  that  issue  the  decree  is  in  their  favor,  for  it  finds' 
against  the  mortgagors,  but  not  against  the  appellees.  Nor 
does  the  finding  stop  with  a  statement  limiting  it  to  the  mort- 
gagors, for  it  expressly  finds  in  favor  of  the  appellees,  and 
this  finding  is  followed  by  a  proper  decretal  order. 

The  appellant  had  an  opportunity  to  litigate  the  question 
of  his  right  to  subject  the  land  to  the  lien  of  the  mortgage, 
and  if  there  had  been  no  express  finding  and  judgment  in 
favor  of  the  appellees  and  against  him,  he  would  have  been 
bound  by  the  judgment.  Fischli  v.  Fischli,  1  Blackf.  360. 
This  doctrine  is  maintained  in  many  decisions  of  this  court ; 
the  cases  are  far  too  numerous  to  justify  a  citation,  and  of  the 
many  we  cite  but  a  few:  Ulrich  v.  Drischelly  supra;  Elwood 
v.  Bexjiner,  100  Ind.  504 ;  Farrar  v.  Clark,  97  Ind.  447 ;  State, 
ex  reL,  v.  Krug,  94  Ind.  366  ;  Sauer  v.  Twining,  81  Ind.  366  ; 
Green  v.  Glynn,  71  Ind.  336.  But  in  this  case  the  pleadings 
put  the  question  of  the  validity  of  the  mortgage  lien  directly  in 
issue,  and  the  decree  adjudged  that  issue  in  favor  of  the  ap- 
pellees, so  that  nothing  can  be  clearer  than  that  it  settles  that 
issue  against  the  appellant.  As  the  title  of  the  appellees  was 
not  ordered  sold,  and  as  the  judgment  was  in  their  favor,  it 
inevitably  follows  that  the  appellant  could  acquire  no  title 
.-against  them  under  the  mortgage  or  the  decree.     As  the 
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mortgage  is  the  only  foundation  for  his  title^.  when  that  fell 
the  title  was  swept  away. 

The  decree  is  a  final  one.  Wedem  Union  Tel,  Co.  v.  Locke,, 
ante,  p.  9.  Nothing  remained  for*  the  court  to  do.  All  ques- 
tions were  settled,  and  the  decree  can  not  be  collaterally  im- 
peached ;  nor  is  it  affected  by  a  judgment  rendered  in  a  case 
between  other  parties. 

Judgment  affirmed. 

Filed  Sept.  15, 1886. 


No.  12,068. 

Hardy  et  al.  v.  McKinney. 

Drainage.— Jd  of  JUarch  9th,  lS75.--Repeal.— The  drainage  act  of  Marclr 
9tli,  187o,  was  not  repealed  by  the  act  of  March  13th,  1879,  and  one 
petitioning  for  drainage  in  1880  had  the  option  of  proceeding  under 
either  act. 

Same. — Appeal  from  Board  of  Commiationei'^. — TriaL — Under  the  statute,  sec- 
tion 5777,  R.  S.  1881,  appeals  from  the  board  of  conrmissioners  stand 
for  trial  de  novo  in  the  circuit  court.  Such  appeals  suspend  all  the  prtr 
ceedingshad  upon  questions  in  issue  before  the  commissioners,  and  they 
can  not  either  be  used  or  taken  into  consideration  upon  the  trial  in  the 
circuit  court. 

Same. — Finding  and  Judgment  in  Circuit  Court. —  What  Required. — In  appeals 
to  the  circuit  court  in  drainage  and  analogous  proceedings,  the  court  or 
jury  trying  the  same  succeed  to  all  the  substantial  duties  of  the  viewere 
and  reviewers,  and  the  finding  or  verdict  should  be  sufficiently  si)ecific 
upon  every  question  involved  to  authorize  a  judgment  finally  determin- 
ing all  the  matters  in  controversy. 

Same. — Remanding  Cmise  to  Commissioners. — For  a  judgment  remanding  a 
cause  to  the  board  of  commissioners  held  not  sufficient  as  "  an  order  how 
to  proceed  "  within  the  meaning  of  section  5778,  R.  S.  1881,  see  opinion. 

Same. — KdMishment  of  New  on  Line  of  Old  Ditch. — Second  AssessmenL— 

Where  it  is  sought  to  establish  a  ditch  ifpon  the  line  of  one  previously 

constructed,  and  for  which  the  i)er8ons  affected  by  the  proposed  new 

"ditch  had   been  assessed,  such   facta  maybe  shown  in  behalf  of  the 

remonstrators. 


From  the  Cass  Circuit  Court. 
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J.  A.  Sims,  J.  W.  Wallace  J  J.  C,  Nelson  and  Q.  A.  Myers, 
for  appellants. 

J,  Applegaie  and  C  R,  Pollard,  for  appellee. 

NiBLACK,  J. — ^On  the  31st  day  of  December,  1880,  John 
McKinney  filed  his  petition  before  the  board  of  commi.s- 
sioners  of  the  county  of  Carroll,  representing  that  he  was  the 
owner  of  a  particularly  described  tract  of  land  in  that  county, 
upon  which,  and  the  adjacent  lands  of  Alexander  Hardy, 
Thomas  Hardy  and  William  Hardy,  there  was  a  shallow  and 
stagnant  pond  of  water,  covering  for  the  greater  part  of  each 
year  about  fifteen  acres  of  ground ;  that  during  wet  seasons 
*said  pond  rendered  nearly,  if  not  quite,  twenty  acres  of  val- 
uable land  unfit  for  cultivation;  that  during  the  summer 
months  such  pond  was  very  injurious  to  the  health  of  the 
neighborhood ;  that  there  was  no  natural  outlet  to  the  pond 
in  question,  but  that  it,  together  with  other  contiguous  wet 
land,  could  be  drained  by  the  construction  of  a  proposed 
and  jiarticularly  defined  ditch,  of  about  two  and  one-third 
miles  in  length;  also  representing  that  such  a  ditch  would 
be  conducive  to  public  health  and  a  work  of  public  utility, 
and  praying  that  proceedings  might  be  taken  for  the  con- 
struction of  the  ditch  as  proposed. 

At  a  special  meeting  of  the  board  of  commissioners  above 
named,  held  in  January,  1881,  viewers  were  appointed,  who, 
in  April  following,  reported  in  favor  of  the  construction  of 
a  ditch  as  prayed  for  by  the  petition.  Notice  of  the  pen- 
dency of  the  petition  was  thereupon  given  in  accordance 
with  the  provisions  of  the  second  section  of  the  act  of 
March  9th,  1875,  concerning  the  reclamation  of  wet  lands, 
and  the  8th  day  of  June,  1881,  was  fixed  for  the  hearing  of 
the  matters  contained  in  the  petition. 

At  the  time  fixed  for  the  hearing,  the  Hardys  entered  an 
appearance,  and  moved  to  dismiss  the  proceeding  upon  the 
ground  that  it  had  been  instituted  and  prosecuted  under  the 
provisions  of  the  act  of  March  9th,  1875,  supra,  instead  of 
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the  later  act  of  March  XSth,  1879,  then  and  previously  in 
force;  but  their  motion  was  overruled.  The  Hardys  thea 
filed  a  remonstrance  against  the  construction  of  the  proposed 
ditch ;  also  a  claim  for  compensation.  The  following  were 
assigned  as  causes  of  remonstrance : 

First  That  the  proposed  ditch  is  identical  with,  and  in 
fact  the  same  ditoh  heretofore  established  by  this  board,  hav- 
ing  the  same  beginning  and  the  same  ending,  the  same  aver- 
age  depth,  same  slope,  and  the  same  fall  per  mile. 

Second.  That  there  is  now  constructed  a  ditch  on  the 
identical  line  of  said  proposed  ditch,  having  the  same  length, 
depth,  and  fall  per  mile  of  the  proposed  ditch  for  the  dis- 
tance of  11,194  feet  computed  from  the  terminus  of  said  pro- 
posed ditch,  which  is  now  in  successful  operation,  and  no 
ditch  is  therefore  necessary  or  required  upon  said  portion  of 
said  line. 

Third.  That  all  persons  mentioned  in  said  petition  as  be- 
ing interested  in  the  construction  of  said  proposed  ditch,  and 
owning  lands  liable  to  be  assessed  for  the  construction  thereof,, 
have  heretofore,  by  order  of  this  board,  been  assessed,  and 
most  of  them  have  paid  such  assessment,  and  can  not  be- 
again  assessed  for  the  same  ditch. 

Fourth.  That  the  construction  of  said  proposed  ditch  will 
not  be  necessary  and  conducive  to  public  health,  conven- 
ience or  welfare,  and  will  not  be  of  public  utility,  and  is  not 
nccessarv. 

Fifth.  That  all  of  said  proposed  ditch,  excepting  about 
eighty  rods  at  the  upper  end  thereof,  has  heretofore  been  dug 
and  fully  completed  in  accordance  with  the  specifications  of 
said  proposed  ditch ;  that  the  excavation  of  the  said  eighty 
rod^  of  ditch  would  drain  a  pond  of  valuable  stock  water  on 
the  lands  of  said  remonstrants  and  greatly  damage  them  in 
the  business  of  stock  herding  and  raising,  in  which  they  are- 
largely  engaged ;  that  said  remonstrants  are  now  construct- 
ing a  tile  ditch  by  which  said  pond  of  wat^^r  will  be  drained 
to  another  part  of  their  lands,  where  they  can  utilize  it  for 
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stock  water,  and  wholly  remove  it  from  the  lands  of  said 
McKinney ;  that,  if  removed  by  the  excavation  of  said  eighty 
rods  of  said  proposed  ditch,  it  would  damage  the  said  remon- 
strants in  the  sum  of  |2,000 ;  that  the  construction  of  said 
eighty  rods  of  ditch  by  the  said  McKinney,  and  all  others, 
has  been  forbidden  and  forever  enjoined  by  the  order  of  the 
judge  of  the  Carroll  Circuit  Court,  and  can  not  now  be  con- 
structed but  in  contempt  of  said  order,  which  order  is  now 
of  record,  unreversed  and  unappealed  from  and  in  full  force. 

,8ixth.  That  the  assessment  made  by  said  viewers  of  %!,- 
760.15  for  the  cost  of  constructing  said  proposed  ditch  is 
false  and  fraudulent  in  this,  to  wit,  that  11,194  feet  of  said 
proposed  ditch  is  already  completed  and  will  cost  nothing  to 
make,  and  that  the  eighty  rods  of  said  proposed  ditch  at  the 
upper  end  yet  to  be  made  would  comprise  the  whole  cost  of 
said  proposed  ditch,  which,  according  to  the  report  of  said 
viewers,  would  not  cost  more  than  the  sum  of  4(424^85. 

Reviewers  were  thereupon  appointed,  who  reported,  in 
general  terms,  against  the  Hardys,  and  the  board  of  com- 
missioners ordered  the  establishment  and  construction  of 
the  dit€h. 

The  Hardys  appealed  to  the  circuit  court,  from  which  there 
was  a  change  of  venue  to  the  White  Circuit  Court,  where  the 
venue  was  again  changed  to  the  Cass  Circuit  Court.  During 
the  progress  of  these  latter  proceedings  William  Hardy  died 
intestate,  and  Mary  C.  Hardy,  his  widow,  and  Wilson  A.  D. 
Hardy,  Juniata  M.  Hardy  and  William  Hardy,  Jr.,  his  only 
children,  were  substituted  as  parties  to  the  appeal. 

The  Hardys  also  renewed  their  motion  to  dismiss  the  peti- 
tion, and  all  the  proceedings  which  had  been  taken  upon  it, 
and  their  motion  was  again  overruled. 

After  obtaining  jurisdiction  of  the  cause,  the  Cass  Circuit 
Court  proceeded  to  try  the  issues  presented  by  the  petition 
and  the  remonstrance,  and,  after  hearing  the  evidence,  made 
a  finding  "  for  the  petitioner,  John  McKinney,  and  against  the 
remonstrators,  the  Hardys,  as  to  damages."     Motions  for  a 
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venire  de  novo,  for  a  new  trial,  and  in  arrest  of  judgment,  be- 
ing first  severally  overruled,  judgment  was  rendered  upon  the 
finding  as  follows :  "  It  is  therefore  considered,  ordered  and 
adjudged  by  the  court,  that  the  ditch  described  in  the  petition 
filed  by  John  McKinney  before  the  board  of  commissioners 
of  the  county  of  Carroll,  *  *  *  *  is  of  public  utility ;  that 
it  will  be  conducive  to  the  public  health ;  that  the  construction 
thereof  will  cause  no  damage  to  the  remonstrants  and  appellants 
herein,  and  that  the  same  ought  to  be,  and  is  hereby,  established 
in  accordance  with  the  prayer  of  said  petition,  and  the  action  of 
{<aid  board  of  commissioners  in  the  premises  is  hereby  con%med 
and  the  cause  is  hereby  remanded  to  the  board  of  commis- 
sioners of  the  county  of  Carroll,  *  *  *  *  ^ho  are  hereby 
ordered  to  take  such  further  steps  as  by  law  may  be  required 
in  the  construction  of  said  ditch  subsequently  to  the  time  the 
proceedings  before  said  board  in  this  proceeding  were  arrested, 
by  said  appeal ;  and  it  is  further  adjudged  and  decreed  that  all 
further  steps  as  against  the  original  appellant,  William  Hardy, 
on  account  of  his  death  pending  the  proceedings,  be  now 
Avaged  against  his  heirs  at  law,  Mary  C.  Hardy,  Wilson  A. 
D.  Hardy,  Juniata  M.  Hardy  and  William  Hardy."  This 
was  followed  by  a  judgment  against  the  Hardys  for  costs, 
iiud  an  order  that  the  clerk  should  transmit  a  certified  tran- 
script of  the  proceedings  had  upon  the  appeal,  together  with 
the  original  papers,  to  the  board  of  commissioners  of  Carrol) 
county.  Objections  to  the  judgment  were  interposed  by  the 
Hardys,  and  exceptions  were  reserved. 

The  first  question  presented  upon  tliis  appeal  is  upon  the 
refusal  of  the  circuit  court  to  dismiss  the  proceeding,  and  in 
support  of  the  alleged  error  of  that  refusal,  it  is  contended 
that  the  provisions  of  the  act  of  March  13th,  1879,  are  in- 
consistent with  those  of  March  9th,  1875,  upon  which  the 
proceedings  in  this  cause  are  based,  and  that,  for  that  reason, 
the  provisions  of  this  last  named  act  are  impliedly  repealed 
by  the  later  act  of  1879. 

The  21st  section  of  the  act  of  1879  enacts  that  the  act  of 
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**  March  9th,  1875,  shall  not  be  in  any  way  affected  by  the  pro- 
visions of  this  act,  but  this  act  and  said  last  mentioned  act  shall 
be  entirely  separate,  and  neither  shall  be  so  construed  as  to 
affect  or  modify  the  other."  In  construing:  that  provision  in 
the  case  of  Yost  v.  Conroy,  92  Ind.  464  (47  Am.  R.  156), 
this  court  said :  "  We  think  that  there  is  no  such  irrecon- 
cilable conflict  between  the  two  acts  as  requires  us  to  hold 
that  the  earlier  must  give  way,  and  the  case  is,  therefore,  not 
within  the  rule  declared  in  the  cases  of  Bate  v.  Sheets,  64 
Ind.  209;  Deisner  v.  Simpson,  72  Ind.  435."  Regarding  the 
<'onstruction  of  the  clause  of  the  statute,  above  set  out,  as  the 
proper  construction,  it  follows  that  when  the  petition  in  this 
case  was  filed,  the  petitioner  had  the  option  of  proceeding 
under  either  the  act  of  1875  or  of  1879,  as  he  might  prefer, 
and  that  the  circuit  court  did  not  err  in  overruling  the  mo- 
tion to  dismiss  the  petition,  and  the  intervening  proceedings 
upon  it. 

The  act  of  1875  contains  a  provision  that  "Any  party  ag- 
•  grieved  may  appeal  to  the  circuit  court  as  provided  by  law 
for  appeal  from  commissioners."    The  statute  then,  and  con- 
tinuously since  in  force,  on  the  subject  of  appeals  from  boards 
-of  commissioners  provided  that  "All  appeals  thus  taken  to 
the  circuit  *  *  *  court,  shall  be  docketed  among  the  other 
<*auses  pending  therein,  and  the  same  shall  be  heard,  tried 
and  determined  as  an  original  cause."     1  R.  S.  1876,  p.  357, 
section  36;  R.  S.  1881,  section  5777.     Under  this  provision 
of  the  statute  it  has  always  been  held  that  appeals  from  com- 
missioners stand  for  trial  de  novo  in  the  circuit  court,  that  U, 
tliat  all  matters  in  issue  before  the  commissioners  stand  for 
-trial  anew  in  the  circuit  court,  and  not  for  review  or  correc- 
tion as  in  a  court  of  errors.     As  a  necessary  consequence,  it 
has  been  further  held  that  such  appeals  suspend  all  the  pro- 
ceedings had  upon  questions  in  issue  before  the  commissioners, 
and  that  siich  proceedings  can  not  either  be  used,  or  taken 
into  consideration,  upon  the  trial  de  novo  in  the  circuit  court. 
Vol.  107.— 24 
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These  holdings  are,  as  they  long  have  been,  the  established 
law  of  this  State.  Molihan  v.  StcUe,  30  Ind.  266 ;  Mandlove 
V,  Pavy,  33  Ind.  505  ;  McPheraon  v.  Leathers,  29  Ind.  65; 
Ooyner  v.  Boyd,  55  Ind.  166 ;  Turley  v.  Oldham,  68  Ind.  114; 
Green  v.  Elliott,  86  Ind.  53 ;  Breitweiser  v.  Fuhrman,  88  Ind. 
28 ;  Rominger  v.  Simmons,  88  Ind.  453 ;  Peed  v.  Brennemauy. 
89  Ind.  252;  /rtri»  v.  Lowe,  89  Ind.  540;  Meehan  v.  IFi^*, 
93  Ind.  52  ;  Lowe  v.  Ryan,  94  Ind.  450;  CTt/i^  v.  Brown,  95 
Ind.  53 ;  Thompson  v.  Deprez,  96  Ind.  67 ;  Stockwell  v.  5ranf, 
97  Ind.  474;  Bradley  v.  a<y  q/"  Frankfort,  99  Ind.  417; 
Thayer  v.  Burger,  100  Ind.  262 ;  £/ac£  v.  Thomson,  ante,  p. 
162;  Reynolds  v.  ASAwZfe,  106  Ind.  291. 

In  appeals  to  the  circuit  court  in  causes  like  the  one  in 
hearing,  and  in  all  analogous  cases,  the  court  or  jury  trying 
the  same  succeeds  to  all  the  substantial  duties  which  devolved 
upon  the  viewers  and  reviewers  before  the  board  of  com- 
missioners as  to  the  matters  which  stand  for  trial  de  novoy 
and  a  finding  or  verdict  in  detail  upon  all  the  matters  in 
issue  between  the  parties  is  contemplated.  This  includes  the 
assessment  of  benefits,  and  the  allowance  of  damages  in  cases 
in  which  damages  ought  to  be  allowed.  The  finding  or  ver- 
dict ought  to  be  sufficiently  specific  upon  every  question  in- 
volved to  authorize  a  judgment  finally  determining  all  the 
matters  in  controversy,  and  leaving  nothing  for  the  adjudi- 
cation of  the  commissioners  in  the  event  that  the  cause  shall 
be  certified  back  to  them. 

Tested  by  this  rule,  the  finding  in  this  case  was  too  general 
and  too  indefinite  to  authorize  a  judgment  finally  disposing 
of  the  cause,  and  hence  was  not  such  a  finding  as  is  contem- 
plated by  the  general  law  governing  such  and  similar  ap- 
peals. The  circuit  court,  therefore,  erred  in  refusing  to  grant 
a  venire  de  novo  in  the  cause.  Jenkins  v.  Parkhill,  25  Ind. 
473 ;  Housworth  v.  Bloamhuff,  54  Ind.  487 ;  Parker  v.  Huh- 
ble,  75  Ind.  580 ;  Ridcnour  v.  Miller,  83  Ind.  208 ;  Qreen  v. 
EUioU,  supra;   Thames  L.  &  T.  Co.  v.  Beville,  100  Ind.  309. 
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Then,  too,  the  judgment  in  this  case  did  not,  as  it  could  not^ 
supply  the  defects  and  omissions  in  the  finding. 

The  statute  on  the  subject  of  appeals  from  commissioners 
further  provides  that  "  Such  court  may  make  a  final  deter- 
mination of  the  proceeding  thus  appealed,  and  cause  the  same 
to  be  executed,  or  may  send  the  same  own  to  such  boards 
with  an  order  how  to  proceed,  and  may  require  such  board 
to  comply  with  the  final  determination  made  by  such  court 
in  the  premises."     R.  S.  1881,  section  6778. 

The  judgment  in  question  was  not,  and  did  not  assume  to 
be,  "a  final  determination  of  the  proceeding''  within  the 
meaning  of  this  statute.  Nor  was  that  part  of  the  judgment 
sending  the  cause  back  to  the  commissioners  of  Carroll  county 
"  an  order  how  to  proceed  "  within  the  statutory  meaning  of 
that  phrase.  On  this  subject,  see  the  cases  of  McPherson  v. 
Leathera  and  Mandlove  v.  Pavy,  above  cited,  and  the  case 
of  Sunier  v.  Miller^  105  Ind.  393. 

This  cause  was  tried  in  many  respects  as  a  case  upon  re- 
view merely  in  an  ajipellate  court,  and  hence  not  exclusively 
as  aa  original  cause.  It  was  placed  and  continued  upon  the 
docket  as  "Alexander  Hardy  and  others  against  John  Mc- 
Kinney," instead  of  "  John  McKinney  against  Alexander 
Hardy  and  others,"  as  it  should  have  been.  This  was  of 
itself  a  harmless  error,  but  it  was  indicative  of  an  erroneous 
theory  as  to  the  proper  stattLS  of  the  case  in  the  circuit  court. 
In  the  class  of  cases  to  which  this  belongs  the  petitioners 
are  the  plaintiffs  and  the  remonstrants  are  the  defendants. 
Board,  etc.,  v.  Small,  61  Ind.  318. 

The  remonstrants  offered  evidence  in  support  of  their  first 
three  causes  of  remonstrance,  but  the  evidence  thus  offered 
was  excluded.  This  was  also  erroneous.  It  was  erroneous 
for  reasons  given  in  the  case  of  Drebert  v.  JWer,  106  Ind.  510. 

The  proposed  evidence  was  also  admi&sible  under  the  pro^ 
visions  of  the  15th  section  of  the  act  of  March  9th,  1875,. 
which  provides  that,  under  certain  circumstaDces,  parties 
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shall  not  be  assessed  the  second  time  for  the  drainage  of  the 
same  lands. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Filed  Sept.  17, 1886. 


No.  13,210. 

Hudson  v.  The  State. 

Criminal  Law. — Murder. — Evidence. — For  evidence  considered  and  held 
sufficient  to  sustain  a  conviction  for  murder  in  the  first  degree,  see 
opinion. 

Same. —  WeigJu  and  Sufficiency  (^Evidence. — Supreme  Court. — I^uetiee. — Where 
the  evidence  tends  to  support  the  verdict  on  everv  material  point,  the 
Supreme  Court  will  not  reverse  .the  judgment  merely  on  the  weight  or 
sufficiency  of  the  evidence. 

From  the  Perry  Circuit  Court. 

W.  H.  Thomas,  for  appellant. 

F.  T.  Hord,  Attorney  General,  W,  A.  Land,  Prosecuting 
Attorney,  and  H,  M.  Logsdon,  for  the  State. 

HoWK,  C.  J. — The  indictment  in  this  case  charged  the 
appellant  with  the  crime  of  murder  in  the  first  degree,  in 
feloniously,  purposely  and  with  premeditated  malice,  unlaw- 
fully killing  one  Stephen  Ellis,  on  the  30th  day  of  January, 
1886,  at  the  county  of  Spencer.  Upon  his  arraignment  in 
the  Spencer  Circuit  Court,  the  appellant  said  for  his  plea  to 
such  indictment,  that  he  was  not  guilty  as  therein  charged. 
Afterwards,  on  his  application,  the  venue  of  the  cause  was 
changed  to  the  court  below.  There,  the  issues  joined  were 
tried  by  a  jury,  and  a  verdict  was  returned  finding  appellant 
guilty  of  murder  in  the  first  degree,  as  charged  in  the  indict- 
ment, and  assessing  his  punishment  at  imprisonment  for  life 
in  the  Staters  prison.  Over  his  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  verdict. 
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In  this  court,  the  only  error  assigned  by  the  appellant  is 
the  overruling  of  his  motion  for  a  new  trial.  The  only  caases 
assigned  for  such  new  trial  were,  that  the  verdict  of  the  jury 
was  contrary  to  law  and  was  not  sustained  by  sufficient  evi- 
dence. It  is  claimed,  on  behalf  of  the  appellant,  that  if  the 
evidence  was  sufficient  to  show  that  he  was  guilty  of  any 
degree  of  felonious  homicide,  in  the  killing  of  Stephen  Ellis, 
it  was  of  no  higher  grade  or  degree  than  voluntary  man- 
slaughter ;  and  that  the  evidence  wholly  failed  to  show  that, 
in  the  killing  of  Ellis,  he  was  guilty  of  murder  in  the  first 
degree,  as  found  by  the  jury.  The  evidence  is  properly  in 
the  record,  and  it  has  been  carefully  read  and  considered.  It 
showed  with  reasonable  certainty  that  the  appellant  Was  in 
the  town  of  Rockport,  in  Spencer  county,  during  the  after- 
noon of  January  30th,  1886/ drinking  intoxicating  liquors  at 
lifferent  saloons ;  that  he  purchased  a  revolver  at  one  place, 
and  having  procured  cartridges  therefor  he  loaded  the  same 
and  placed  it  in  his  pocket;  that,  in  the  evening  of  that  day, 
he  entered  a  saloon  where  Ellis  and  a  friend  were  engaged  in 
conversation,  and  addressed  them  rudely  and  insolently  ;  that 
soon  afterwards  appellant  and  Ellis  and  three  or  four  other 
])ersons  left  the  saloon  and  started  for  their  several  homes; 
and  that  they  had  not  proceeded  far  until  appellant  and  Ellis, 
who  were  walking  side  by  side,  became  involved  in  a  fist- 
fight  and  scuffle,  but  they  were  soon  separated  without  mate- 
rial injury  to  either  of  them.  It  is  further  shown  by  the 
evidence,  that  a  few  minutes  afterwards  Ellis  started  off  by 
himself  in  the  direction  of  his  home;  and  that  thereupon 
the  appellant  stepped  out  in  front  of  Ellis,  and,  with  his  re- 
volver, shot  him  in  the  right  side  of  his  breast,  from  which 
wound  death  ensued  almost  immediately. 

Upon  such  facts  as  these,  which  there  was  evidence  tend- 
ing to  establish,  we  are  of  opinion  that  the  jury  were  fully 
authorized  to  find  the  appellant  guilty  of  murder  in  the  first 
degree,  in  killing  Stephen  Ellis.  On  the  trial  of  the  cause, 
appellant  was  a  witness  in  his  own  behalf,  and  his  version  of 
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the  tragic  events  resulting  in  the  death  of  Ellis  differed  ma- 
terially, in  many  particulars,  from  that  given  by  the  other 
^vitnesses,  the  substance  of  which  we  have  heretofore  stated. 
If  the  jury  had  believed  appellant's  testimony,  we  may  well 
.suppose  their  verdict  would  have  been  very  different  from 
what  it  was.  It  is  manifest,  however,  that  the  jury  did  not 
believe  such  testimony,  and,  as  they  were  the  exclusive  judges 
of  the  credibility  of  the  witnesses,  it  was  for  them  to  deter- 
mine which  of  the  witnesses  were  the  more  worthy  of  belief. 
There  is  evidence  in  the  record  which  strongly  tends,  we 
think,  to  sustain  the  verdict  of  the  jury  on  every  material 
point;  and  such  verdict  was  approved  by  the  learned  judge 
who  presided  at  the  trial  below  and  heard  all  the  evidence. 
In  such  a  case,  it  is  settled  that  this  court  will  not,  even  in 
a  criminal  cause,  disturb  the  verdict  or  reverse  the  judgment 
merely  on  the  weight  or  sufficiency  of  the  evidence.  Clayton 
V.  i^ate,  100  Ind.  201 ;  Padgett  v.  State,  103  Ind.  550;  Kleei- 
pies  V.  State,  106  Ind.  383. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  16, 1886. 
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Attorney. 

Office  and  Officer. — Ckmiest  Between  Claimants  of  Office. — Quo  Warranto 
by  Stale. — The  fact  that  a  contest  proceeding  between  the  persons  claim- 
ing a  public  office  is  pending,  does  not  affect  the  right  of  the  State  to 
proceed  by  information  against  the  incumbent. 

»Same. — Justice  of  P^ace. — The  office  of  justice  of  the  peace  is  a  judicial 
office  under  the  Constitution  and  statutes  of  this  State. 

$)AME. — Judicial  Office. — Constitutional  IneUgibility. — Extent  of, — A  judicial 
officer  may  be  elected  to  an  office  not  judicial,  the  term  of  which  will 
begin  after  the  expiration  of  the  judicial  term,  the  disability  imposed 
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by  the  Ckinfltitution  merely  having  reference  to  the  taking  and  holding 
of  the  office. 

"Same. — l^erm  of  (Jffiee. — Caniputalion  cf  ISmt. — ToiTTuAtp  Trudu, — Where  an 
officer's  commisHioQ  fixes  his  term  at  four  years  from  a  certain  day,  that 
day  will  be  counted  as  a  part  of  the  terra ;  but  where  it  is  provided  by  the 
law  that  the  inspectors'  certificate  of  election  shall  entitle  the  holder  to 
qualify  and  enter  upon  the  discharge  of  the  duties  of  the  office  of  town- 
Mhip  trustee  at  the  expiration  of  ten  days  from  the  day  of  election,  the 
day  of  the  election  is  to  be  excluded  in  computing  the  time. 

Hame. — Judieud  and  Other  Office  Ending  and  Beginning  on  Same  Day. — Where 
the  term  of  a  justice  of  the  peace  did  not  expire  until  midnight  of  the 
16th  day  of  the  month,  he  is  ineligible  to  hold  the  office  of  township 
trustee  where  the  term  of  such  office  began  on  the  same  day. 

Same. —  VoUs  Coat  for  Ineligible  Can  Not  be  Counted  Against  Eligible  Oandi- 
date, — The  votes  cast  for  an  ineligible  candidate  can  not  be  counted 
against  a  candidate  who  is  eligible,  and  the  latter,  if  he  has  received  the 
next  highest  number  of  votes,  is  entitled  to  the  office. 

From  the  Perry  Circuit  Court. 

W.  Henning  and  E.  C.  Vance,  for  appellant. 
W.  A.  Land,  Prosecuting  Attorney,  and  C,  H.  Mason,  for 
the  Stite. 

ZoLLARS^  J. — The  prosecuting  attorney,  by  an  information 
in  the  name  of  the  Stati*,  challenges  the  right  of  appellant  to 
hold  the  office  of  township  trustee  in  and  for  Troy  township, 
in  Perry  county. 

The  sufficiency  of  the  information  is  questioned  by  a  gen- 
eral statement  in  appellant's  brief,  but  as  no  specific  objection 
is  pointed  out,  and  we  discover  none,  we  pass  to  a  consider- 
ation of  the  alleged  error  of  the  court  below  in  sustaining  a 
demurrer  to  appellant's . plea  in  abatement.  It  is  alleged  in 
the  information  that  appellant  had  intruded  himself  into  the 
office  of  townsliip  trustee  and  excluded  therefrom  the  properly 
elected  and  qualified  trustee,  one  Nicholas  Marks. 

In  answer  to  this  charge,  appellant  pleaded  by  way  of 
abat(.»ment,  that  he  had  been  elected  trustee  of  the  township 
in  1884;  that  at  the  April  election,  in  1886,  he  and  Marks 
were  rival  (;andidate.s ;  that,  ahhough  Marks  received  the 
highest  number  of  votes,  he  was  not,  and  could  not  be,  elected, 
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because  he  wa,s  ineligible  to  the  office  by  reason  of  being  a 
justice  of  the  peace;  that  appellant^  in  the  statutory  mode, 
contested  Marks'  right  to  the  office;  that  the  board  of  com- 
missioners decided  that  neither  party  was  eligible ;  that  both 
took  an  appeal  to  the  circuit  court,  and  that  the  case  was 
jK»nding  in  that  court  when  the  information  and  plea  wciv 
filed  in  this  case. 

The  court  below  properly  sustained  the  demurrer  to  this 
plea.  The  result  of  the  contest,  if  prosecuted  to  final. judg- 
ment, might  be  the  same  to  the  contestants,  as  the  result  to 
be  attained  by  this  prosecution,  but  the  parties  to  the  two 
actions  are  not  the  same.  In  the  contest,  appellant  and  Marks 
are  contesting  the  right  to  the  office  as  between  themselves; 
here,  tlie  State  is  the  moving  party,  and  is  not  interested  in 
the  success  of  either  of  the  rival  claimants,  except  so  fiir  as 
one  or  the  other  may  be  eligible  and  the  lawfully  elected 
trustee. 

The  rights  of  the  State  in  a  matter  of  this  kind  are  above 
the  rights  of  individual  claimants,  and  its  rights  will  not  be 
affected  by  any  proceeding  that  such  parties  may  institute  as 
between  themselves.  If  it  were  otherwise,  the  State  might 
be  rendered  powerless  to  eject  from  office  an  intruder  placed 
in  it  by  a  collusive  litigation. 

The  controlling  facts  upon  which  the  case  was  submitted 
below  are  as  follows:  In  1882,  Nicholas  Marks,  having  been 
elected  a  justice  of  the  peace  in  and  for  Troy  township,  Perry 
county,  was,  by  the  Governor\s  commission,  dated  the  17th 
day  of  April,  1882,  "commissioned  as  such  justice  of  the 
peace  for  the  term  of  four  years  from  the  17th  day  of  April, 
1882.''  He  accepted  the  office,  and  on  the  28th  day  of  April, 
1882,  qualified,  and  acted  as  such  justice  thereafter.  In  1884, 
appellant  was  elected  and  qualified  as  trustee  of  the  township. 
At  the  township  election,  on  the  5th  day  of  April,  1886,  ap- 
pellant and  Marks  were  rival  candidates  for  the  office  of  trus- 
tee of  the  township.  Appellant  received  455  and  Marks  537 
votes.     The  inspectors  of  the  election  issued  to  Marks  a  cer~ 
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tificate  of  election  on  the  6th  day  of  April.  On  the  17th  day 
of  that  month  he  filed  his  bond,  qualified  and  demanded  from 
appellant  the  books^  papers,  etc.,  belonging  to  the  office.  On 
the  12th  day  of  the  same  month,  appellant  took  the  oath  of 
office,  and  filed  a  bond,  which  was  not  approved  by  the  au- 
ditor because  of  the  certificate  of  election  being  held  by 
Marks.  Claiming  that  %Iarks  was  ineligible  to  the  office  of 
trustee  by  reason  of  being  a  jnstice  of  the  peace,  appellant 
refused  to  surrender  the  office  to  him. 

The  Constitution  provides  that  no  person  elected  to  any 
judicial  office  shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  eligible  to  any  office  of  trust  or  profit  under 
the  State, other  than  a  judicial  office.  R.  S.  1881,  section  176. 
That  the  office  of  justice  of  the  peace  is  a  judicial  office  under 
our  Constitution  and  statutes,  is  well  settled. 

It  was  held  in  the  case  of  Smith  v.  3Ioore,  90  Ind.  294,. 
that  a  judicial  officer  may  be  elected  to  an  office  not  judicial, 
the  term  of  which  will  begin  after  the  expiration  of  the  ju-^ 
dicial  term ;  in  other  words,  that  the  disability  imposed  by 
the  Constitution  has  reference  to  the  taking  and  holding  of 
the  office,  and  not  to  the  election.  That  case  has  been  fol- 
lowed and  approved  in  subsequent  cases. 

Marks  was  eligible  to  take  and  hold  the  office  of  township 
trustee,  if  the  term  began  afi«r  the  expiration  of  his  term  as 
justice  of  the  peace,  although  such  term  may  not  have  ex- 
pired at  the  time  of  the  election. 

The  two  material  and  controlling  inquiries  are,  when  did 
Marks'  term  as  justice  of  the  peace  expire,  and  wlien  did  the 
term  of  township  trustee  begin?  The  record  shows  nothing 
as  to  the  beginning  of  Marks'  term  as  justice  of  the  peace,  ex- 
cept what  is  shown  by  his  commission  from  the  Governor. 
That  commission,  as  we  have  seen,  fixed  his  term  at  four  years 
from  the  17th  day  of  April,  1882.  If  the  17th  day  of  April 
was  a  part  of  the  term,  the  term  ended  at  midnight  of  the 
16th  day  of  April,  1886.     If  the  17th  is  to  be  excluded,  the. 
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term  ended  at  midnight  of  the  17th  day  of  April,  1886. 
Welk  V.  Wells,  6  Ind.  447. 

The  general  rule  may  be  said  to  be,  that  when  time  is  to  be 
i^omputed  from  a  day  upon  which  an  act  is  done,  that  day  will 
\>e  excluded.  Hathaway  v.  Hathaway,  2  Ind,  513 ;  Swift  v. 
Tousey,  6  Ind.  196 ;  Womack  v.  McAhren,  9  Ind.  6  ;  Martin 
V.  Reed,  9  Ind.  .180;  Blair  v.  Davi»,  9  Ind.  236.  See,  also, 
nUl  V.  Pressley,  96  Ind.  447 ;  Benson  v.  Adains,  69  Ind.  353 
(35  Am.  R.  220) ;  Best  v.  Polk,  18  Wall.  112. 

There  is  a  section  of  the  code  which  provides  that  "  the 
time  within  which  an  act  is  to  be  done,  as  herein  provided, 
shall  be  computed  by  excluding  the  first  day  and  including 
the  last."  R.  S.  1881,  section  1280.  Faure  v.  United  States 
Ex.  Co.,  23  Ind.  48 ;  Noble  v.  Murphy,  27  Ind.  502 ;  State,  ex 
reL,  V.  Thorn,  28  Ind.  306 ;  Byers  v.  Hickman,  36  Ind.  359. 

The  above  section  of  the  statute  evidently  has  reference 
to  matters  properly  falling  within  the  code  of  civil  procedure 
and  not  to  matters  in  no  way  connected  therewith,  although 
some  of  the  cases  seem  to  give  it  a  broader  application.  See 
Towell  V.  Hollweg,  81  Ind.  154. 

It  must  be  apparent  that  the  above  section  of  the  code  has 
no  application  to  the  office  of  justice  of  the  peace.  Neither 
the  office,  nor  anything  relating  to  it,  is  provided  for  in  the 
code.  The  circumstances  and  reason  of  particular  cases  may 
bi?  such  as  to  require  that  they  shall  not  be  governed  by  the 
general  rule  as  above  stated.  The  terms  of  a  contract  may 
be  such  as  to  require  a  departure  from  that  rule  in  the  com- 
putation of  time.  Cook  v.  Gray,  6  Ind.  335 ;  Brown  v. 
Buzan,  24  Ind.  194;  Newhy  v.  Rogers,  40  Ind.  9. 

In  the  case  last  above,  it  was  held  that  where  property  is 
contracted  to  be  delivered  from  the  15th  to  the  28th  of  a 
specified  month,  both  the  15th  and  28th  are  to  be  excluded. 
Sec,  also,  Fox  V.  AUensville,  etc.,  T.  P.  Co.,  46  Ind.  31,  where 
it  was  held  that  in  giving  notice  thirty  days  previous  to  the 
time  when  payments  were  to  be  made  on  gravel  road  assess- 
ments, the  first  day  of  publication  should  be  counted.    See, 


MAY  TERM,  1886.  379 


Vogel  V.  The  State,  ex  rel.  Land,  Prosecuting  Attorney. 


also,  Hill  V.  Pressley,  96  Ind.  447,  where  a  like  ruling  was 
made  in  relation  to  a  published  notice  of  a  sheriff^s  sale. 

In  the  case  of  Tucker  v.  White,  19  Ind.  263,  it  was  held 
that  in  determining  the  expiration  of  the  stay  of  execution 
^*  from  the  time  of  signing  the  judgment,"  the  day  on  which 
the  judgment  was  signed  should  be  counted,  because  execu- 
tion might  have  been  issued  on  that  day  but  for  the  entering 
•of  replevin  bail.  That  was  a  case  "where  the  reason  of  the 
thing,"  as  stated  in  the  case  of  (hok  v.  Gray,  supra,  controlled. 

In  the  case  before  us,  it  is  shown  that  Marks  was^ommis- 
.sioned  as  justice  of  the  peace  for  a  term  of  four  years  from 
the  17th  day  of  April,  1882.  Under  that  commission^  with- 
out doubt,  he  might  have  qualified  on  the  17th  day  of  April, 
and  exercised  the  functions  of  his  office.  He  did  not  qualify 
on  that  day,  but  his  delay  did  not  postpone  the  beginning  of 
his  term  of  office.  Nor  does  it  make  anv  difference  that  the 
commission  was  not  issued  until  the  17th  day  of  April.  There 
may  have  been  delay  through  the  neglect  of  the  Governor, 
or  some  of  the  election  officers,  but  such  delay  did  not,  in 
this  case,  affect  the  beginning  of  Marks*  term. 

By  the  terms  of  the  commission,  which,  as  we  have  seen, 
is  all  the  evidence  we  have  of  the  beginning  of  his  term, 
that  term  was  for  four  years  from  the  17th  day  of  April, 
1882,  whether  he  received  the  commission  on  that  day  or  not. 
Whether  or  not  he  did  receive  it  on  that  day,  is  not  shown 
by  the  record.  Being  quite  convinced  that  under  the  au- 
thority of  his  commission,  Marks  might  have  qualified  and 
-discharged  the  functions  of  his  office  of  justice  of  the  jieace 
on  the  17th  day  of  April,  1882,  we  are  constrained  to  hold 
that  his  term  of  office  began  on  that  day,  and  that  that  ^ay 
must  be  counted  as  a  part  of  his  term.  And  as,  in  such  a 
case,  the  law  does  not  recognize  a  fraction  of  a  day,  it  follows 
from  the  above  ruling  that  his  term  as  such  justice  of  the 
jieace  expired  at  midnight  of  the  16th  day  of  April,  1886. 

This  brings  us  to  the  other  question,  viz. :  When  did  the 
term  of  office  of  township  trustee  begin  in  1886? 
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The  statute  provides,  that  the  election  of  township  trustees 
shall  be  held  on  the  first  Monday  of  April.  The  first  Mon- 
day of  April,  1886,  was  the  5th  day  of  the  month,  and  on 
that  day  the  election  was  held.  It  is  also  provided,  that  od 
the  day  following  the  election,  the  inspectors  shall  make  out 
and  deliver  to  the  successful  candidate  a  certificate  of  elec- 
tion. It  is  further  provided,  that  such  certificate  shall  entitle 
the  holder  to  qualify  and  enter  upon  the  discharge  of  the- 
duties  of  the  office  at  the  expiration  of  ten  days  from  the 
day  of  mich  election.     R.  S.  1881,  sections  4735,  4736,4737, 

In  this  case,  the  general  rule  above  stated  applies,  and  in 
computing  the  time,  the  day  of  election  is  to  be  excluded. 
This  is  manifestly  so,  because  the  day  is  taken  up  with  the 
elecfion.  Ten  days  from  the  day  of  the  election,  therefore, 
expired  with  midnight  of  the  15th  day  of  April,  1886. 

On  the  16th  day  of  April,  the  eligible  and  elected  trustee, 
was  entitled  to  enter  upon  and  discharge  the  duties  of  the 
office.  That  day,  therefore,  was  properly  the  beginning  of 
the  new  term.  No  other  reasonable  construction  can  be 
given  to  the  above  section,  4737. 

By  the  section  of  the  Constitution  under  consideration,  a 
person  elected  to  a  judicial  office  is  ineligible  to  an  office  other 
than  judicial,  the  term  of  which  begins  before  the  expiration 
of  the  term  of  the  judicial  office.  Such  is  the  effi?ct  of  the 
ruling  in  the  case  of  Smith  v.  3Ioo7*e,  90  Ind.  294,  and  the 
cases  there  cited,  and  such  is  the  reasonable  construction  of 
the  constitutional  provision. 

It  results,  therefore,  that  as  Marks'  term  as  justice  of  the 
peace  had  not  expired  on  the  16th  day  of  April,  1886,  at 
which  time  the  term  of  township  trustee  began,  he  was  in- 
eligible to  that  office.  The  votes  cast  for  liim,  therefore, can 
not  be  counted  against  apjxillant,  who  was  eligible.  State,  ex 
ret,  V.  Johnson,  100  Ind.  489.  As  appellant  received  the 
next  highest  number  of  votes,  he  was  properly  elected,  and 
was,  and  is,  entitled  to  the  office. 

Appellee's  counsel  cite  us  to  section  5527,  R.  S.  1881,  which 
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provides  that  if  any  officer,  of  whom  an  official  bond  is  re- 
quired, shall  fail  within  ten  days  after  the  commencement  of 
liis  term  of  office,  and  the  receipt  of  his  commission  or  cer- 
tificate, to  give  bond  in  the  manner  provided  by  law,  the  oi- 
iice  shall  be  vacant.  This  section  does  not  fix  the  beginning 
of  the  term  of  any  office.  It  provides  for  a  forfeiture  of 
offices,  the  terms  of  which  have  begun.  An  elected  officer 
may  delay  the  filing  of  his  bond  for  ten  days  after  the  com- 
mencement of  his  term  of  office,  and,  under  some  circum- 
stances, for  a  longer  time,  but  such  delay  does  not  change  the 
beginning  of  the  term  of  office. 

Marks  did  not  receive  his  certificate  of  election  until  the 
8th  day  of  April,  although  it  was  issued  on  the  6th,  and  did 
not  file  his  bond  until  the  17th  day  of  April,  but  such  delay 
<lid  not  postpone  nor  change  the  beginning  of  the  term  of 
the  office  of  township  trustee.  He  could  not  take  the  office 
on  the  17th,  because  he  was  ineligible  on  the  16th,  when  the 
term  began. 

As  the  court  below  found  against  appellant,  and  rendered 
judgment  ousting  him  from  the  office,  the  judgment  must  be 
reversed. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  the  court  below  to  grant  appellant's  motion  for  a  new  trial, 
and  to  proceed  in  accordance  with  this  opinion. 

Filed  Sept.  14, 1886 ;  petition  for  a  rehearing  overruled  Nov.  17,  1886. 
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Wooi^ERY,   Administrator,   i-.   The  Louisville,  New         i^j  38i 
Albany  and  Chicago  Railway  Company.  i4fl_44r) 

107    381 
Neolioence. — Railroad. — Freight  Train  PoBsengers. — Asgumption  of  Riska. —  lol__e^| 

Care  Required  of  Company. — Presumption. — When   a  person  becomes  a  }qJ     ^qJ' 

passenger  on  a  freight  train,  he  assumes  the  risks  necessarily  and  rea-  ■ 

Bonably  incident  to  being  carried  by  that  method ;  but  it  is  the  duty  of 
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the  railway  company  to  exercise  the  highest  .degree  of  care  for  the  safety 
of  such  passengers,  consistent  with  the  usual  and  practical  operation 
of  freight  trains,  and  tlie  same  presumptions  arise  in  favor  of  a  passea- 
gei;  who  is  injured  while  submitting  to  the  regulations  of  the  company 
as  in  the  case  of  a  passenger  on  any  other  train. 

Same. — Jumping  from  Train  to  Escape  Apprehended  Danger. — OonbibiUDnf 
Negligence.— li  one,  induced  by  groundless  fear,  leaps  from  a  car  while 
the  train  is  in  rapid  motion  and  is  killed,  when  there  is  no  reasonable 
cause  to  apprehend  danger  to  life  or  limb,  then,  even  though  the  rail- 
road  company  is  guilty  of  negligence  in  loading  a  lumber  car,  which, 
by  reason  of  the  lumber  falling  off  and  striking  the  car  occupied  by  the 
passenger,  causes  the  latter's  alarm,  there  can  be  no  recovery. 

Same. —  When  there  May  he  a  Iteeovery. — It  is  only  where,  by  the  negligence 
or  misconduct  of  another,  one  is  put  to  the  choice  of  adopting  the 
alternative  of  an  attempt  to  escape,  or  of  remaining  under  an  appar- 
ently well  grounded  apprehension  of  serious  personal  injuiyy  that  there 
can  be  a  recovery  for  an  injury  received  in  pursuing  the  former  coarse. 

Same. — Instrwstion. — DvXy  of  Court — It  is  the  duty  of  the  court  to  instruct 
the  jury  as  to  what  facts,  within  the  issues  in  the  case,  if  established 
by  proof,  will  or  may,  under  the  circumstances,  constitute  contributory 
negligence,  leaving  to  the  jury  the  duty  of  discovering  whether  such 
facts  and  circumstances  are  proved. 

Instbuction  to  Jury.—  When  EiToneous  Instmetion  not  Available  for  Re- 
verml  of  Judgment.— \  judgment  will  not  be  reversed  upon  an  erroneous 
instruction,  when  it  affirmatively  appears  from  answers  to  interroga- 
tories that  the  instruction  complained  of  was  not  influential  in  induc- 
ing the  verdict. 

From  the  Washington  Circuit  Court. 

/.  W,  Buskirk  and    H,  C.  Duncan,  for  appellant. 

Mitchell,  J. — This  was  an  action  by  the  administrator 
of  Andrew  H.  Woolery,  deceased,  against  the  railway  com- 
pany above  named,  to  recover  damages  for  the  benefit  of  the 
widow  and  children  of  the  deceased,  for  negligently  causing 
the  intestate's  death. 

The  complaint  was  in  four  paragraphs.  In  each  paragraph 
it  is  charged  that  the  deceased  was  a  passenger  on  one  of  the 
defendant's  freight  trains,  going  from  Bloom ington  to  Har- 
rodsburg,  in  Monroe  county.  While  being  so  carried,  it  is 
alleged  that  the  lumber  on  a  flat  car  immediately  preceding 
the  caboose^  in  which  the  decedent  was  seated,  became  loose^ 
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and  fell  off  in  confusion,  and  that  the  deceased  jumped  or 
was  thrown  from  the  caboose  and  killed. 

The  first  paragraph  charges  negligence  against  the  com- 
pany, in  that  the  lumber  on  the  flat  car  was  improperly 
loaded  and  insecurely  stayed. 

The  second  charges  that  the  lumber  car  was  improperly 
loaded,  and  that  the  train  was  run  at  an  immoderate  and 
dangerous  rate  of  speed. 

The  third  paragraph  charges  that  the  car  was  unskilfully 
and  negligently  loaded,  and  that  the  train  was  recklessly, 
negligently  and  dangerously  run. 

The  fourth  charges  that  the  car  was  loaded  in  a  wilfully 
reckless  and  dangerous  manner,  and  that  the  train  was  run 
with  wilful,  reckless  and  gross  negligence. 

Upon  an  issue  made  by  the  general  denial,  the  case  has 
been  twice  tried  at  nisi  priua,  resulting  in  a  verdict  each 
time  in  favor  of  the  defendant. 

The  evidence  in  the  record  tends  to  show  that  the  deceased 
was  a  man  in  vigorous  health,  about  forty-eight  years  old. 
That  he  went  as  a  passenger  on  one  of  the  defendant's  freight 
trains,  and  for  a  time  occupied  a  seat  provided  for  passengers, 
after  which  he  stood  by  the  door  at  the  side  of  the  car,  sup- 
porting himself  by  holding  to  an  iron  rod  which  ran  hori- 
zontally with  the  top  of  the  door.  While  in  that  position, 
the  train  running  fourteen  or  fifteen  miles  an  hour,  the  stakes 
and  fastenings,  which  held  the  lumber  on  a  flat  car  immedi- 
ately in  advance  of  the  caboose,  gave  way,  and  part  of  the 
lumber  fell  ofi;  Some  of  it  was  strewn  along  the  track,  and 
some  came  against  the  caboose,  making  considerable  noise 
and  creating  some  confusion.  Neither  the  caboose  nor  any 
of  the  cars  left  the  track.  No  injury  was  done  to  the  caboose, 
except  that  some  of  the  lumber  in  falling  broke  one  of  the 
windows,  and  one  of  the  door  hinges  was  broken.  The  pas- 
sengers seated  in  the  caboose,  of  whom  there  were  several, 
sustained  no  injury.     The  deceased  jumped  out  of  the  open 
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door  near  which  he  was  standings  and  was  found  dead  when 
the  train  was  stopped. 

In  answer  to  special  interrogatories,  returned  with  their 
general  verdict,  the  jury  found  that  the  freight  train  was  run 
tit  the  rate  of  speed  at  which  such  trains  are  usually  run,  but 
that  the  lumber  car  was  not  loaded  and  fastened  in  the  ordi- 
nary secure  way  for  loading  and  fastening  lumber  cars. 

They  also  returned  that  there  was  not  sufficient  cause  for 
alarm  at  the  time  the  deceased  jumped  from  the  caboose,  to 
<;ause  a  prudent  man  similarly  situated  to  make  such  a  jump. 

They  returned,  furthermore,  that  it  was  an  act  of  impru- 
dence for  the  deceased  to  stand  in  the  door  of  the  caboose 
while  the  train  was  running  in  the  manner  described. 

It  thus  appears  that  while  the  jury  found  the  defendant 
guilty  of  negligence  in  improperly  loading  the  lumber  car, 
their  verdict  in  its  behalf  was  predicated  on  the  fact  that  the 
decedent  had  been  guilty  of  contributory  negligence,  which 
resulted  in  his  death. 

At  the  proper  time  the  court  instructed  the  jury  as  to  the 
facts  necessary  to  be  proved  in  order  to  render  the  defend- 
ant liable  under  each  of  the  several  paragraphs  of  the  com- 
plaint. The  facts  imputing  negligence  to  the  defendant,  as 
stated  in  each  paragraph  of  the  complaint,  were  repeated  in 
f5ubstance  in  separate  instructions,  and  the  jury  were  told  that 
in  order  to  warrant  a  finding  for  the  plaintiff  under  the  par- 
ticular paragraph  to  which  the  instruction  applied,  the  fkots 
therein  recited  must  have  been  substantially  proved. 

It  is  now  urged  that  these  instructions  were  erroneous,  in 
that  they  required  the  plaintiff  to  prove  more  than  was  neces- 
sary in  ea(!h  case,  in  order  to  establish  the  defendant's  negli- 
gence. However  this  may  be,  since  it  affirmatively  appears 
from  the  answers  to  special  interrogatories,  that  the  jury  found 
the  defendant  guilty  of  negligence,  and  that  their  verdict  in 
its  favor  was  the  result  of  finding  the  decedent  guilty  of  con- 
tributory negligence,  it  is  certain  that  the  instructions,  in 
reference  to  this  feature  of  the  case,  were  not  prejudicial  to 
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the  plaintiff.  "A  judgment  will  not  be  reversed  upon  an  er- 
roneous instruction,  when  it  aflSrmatively  appears  from  an- 
swers to  interrogatories  that  the  instruction  complained  qf 
was  not  influential  in  inducing  the  verdict."  Cleveland,  etc, 
R.  R.  Co.  V.  Neioell,  104  Ind.  264.  Barnett  v.  State,  100 
Ind.  171. 

In  so  far  as  the  instructions  complained  of  informed  the 
jury  that  it  was  necessary  for  the  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence,  that  the  lumber  car  was  improp- 
erly or  negligently  loaded,  they  were  not  in  all  respects  ac- 
curate. If  the  falling  lumber  had  occasioned  the  death  of 
the  intestate,  without  his  fault,  while  he  was  being  carried  as 
a  passenger,  the  mere  fact  that  it  fell  from  the  car  would  have 
raised  such  a  presumption  of  negligence  against  the  defend- 
ant as  would  have  called  upon  it  for  explanation,  dcvdamdf 
etc.,  R.  R.  Co.  V.  Newell,  stipra,  and  cases  cited; 

Where  a  person  becomes  a  passenger  on  a  freight  train,  he 
assumes  the  risks  and  inconvenience  necessarily  and  reason- 
ably incident  to  being  carried  by  the  method  which  he  volun- 
tarily chooses.  It  is,  however,  the  duty  of  the  railway  com- 
pany, when  it  undertakes  to  carry  passengers  on  freight  trains, 
to  exercise  the  highest  degree  of  care  for  their  safety,  con- 
sistent with  the  usual  and  practical  operation  of  such  trains, 
and  it  is  responsible  for  any  negligence  which  results  in  in- 
jury to  a  passenger,  while  being  so  carried.  The  same  pre- 
sumptions arise  in  favor  of  a  passenger,  who  is  injured  on  a 
freight  train  while  passively  submitting  to  the  regulations  of 
the  company,  in  respect  to  such  trains,  as  in  the  case  of  a 
passenger  on  any  other  train. 

Upon  the  subject  of  contributory  negligence,  the  court  in- 
structed the  jury,  in  substance,  that  if  the  deceased  jumped 
from  the  car,  while  the  train  was  running  at  the  rate  of  four- 
teen or  fifteen  miles  an  hour,  he  was  gurlty  of  such  contribu- 
tory negligence  as  would  defeat  a  recovery,  unless,  at  the 
time,  the  circumstances  were  such  as  reasonably  to  have  in- 
VoL.  107.— 25 
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duced  a  man  of  ordinary  prudence  to  believe  that  his  life 
was  in  danger,  or  that  he  was  in  danger  of  suffering  great 
bodily  harm,  so  that  he  was  impelled  to  leap  from  the  ear  in 
order  to  escape  reasonably  apprehended  danger. 

It  is  said,  in  criticism  of  the  instructions  on  that  subject, 
that  the  question  of  contributory  negligence  was  a  question 
of  fact  to  be  determined  by  the  jury. 

It  was  the  exclusive  province  of  the  jury  to  ascertain  the 
facts,  and  apply  them  when  ascertained  to  the  law,  and  re- 
turn their  general  verdict  accordingly.  In  doing  this,  how- 
ever, they  were  to  be  guided  by  proper  instructions  from  the 
court  as  to  the  law  of  the  case.  In  that  connection  it  wa> 
the  duty  of  the  court  to  instruct  the  jury  what  facts  within 
the  issues  in  the  case,  if  established  by  the  proof,  would  or 
might,  under  the  circumstances,  constitute  contributory  neg- 
ligence, leaving  to  the  jury  the  duty  of  discovering  whether 
such  facts  and  circumstances  were  proved  or  not.  Simply  to 
have  told  the  jury  that  the  plaintiff  must  have  been  free 
from  contributory  negligence,  without  stating  what  facts  might 
constitute  contributory  negligence,  would  have  been  to  leave 
the  jury  without  any  direction  whatever  in  respect  to  the 
legal  effect  of  the  facts  in  the  case.  The  practical  result  of 
the  doctrine  contended  for  would  be  to  submit  both  the  law 
and  the  facts  to  the  determination  of  the  jury. 

It  can  not  be  maintained  that  a  civil  case  can  arise  in  which 
the  court  is  incompetent  to  declare  the  law  upon  the  facts, 
when  the  facts  are  either  admitted  or  satisfactorily  proved. 
Where  the  essential  facts  are  ascertained  in  anv  case,  the  liti- 
gants  have  a  right  to  call  upon  the  court  to  declare  the  law. 
Wannamaker  v.  Burke,  111  Pa.  St.  423. 

If  the  court  can  do  nothing  more  than  deal  in  abstract  gen- 
eralities in  its  charge,  then  in  every  case  involving  negligence 
the  jury  are  left  at  sea,  a  law  unto  themselves.  It  is  the  duty 
of  the  court,  in  every  case  in  which  a  general  verdict  is  to  be 
returned,  to  instruct  the  jury  as  to  the  force  and  legal  effect 
of  the  facts  which  may  have  been  proved  within  the  issues. 
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Chnrier  v.  Citizens  St.  R,  W.  Co.,  105  Ind.  62,  and  eases 
cited ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind,  186 ; 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239;  Binford  v.  John- 
ston, 82  Ind.  426  (42  Am.  R.  508) ;  Drinkout  v.  Ectgle  Ma- 
chine Works,  90  Ind.  423;  Bruker  v.  Town  of  Covington,  60 
Ind.  33  (35  Am.  R.  202) ;  Zimmerman  v.  Hannibal,  etc.,  R, 
R.  Co.,  71  Mo.  476  (S.  C,  2  Am.  &  Eng.  R.  R.  Cases,  191) ; 
Railroad  Co.  v.  Depew,  40  Ohio  St.  121. 

It  may  be  true  that  a  particular  act  can  not  always  be 
designated  as  negligent  or  otherwise  until  the  surrounding 
circumstances  which  may  have  governed  and  controlled  the 
actor  are  satisfactorly  established.  When,  however,  the  act 
and  all  the  surrounding  facts  and  circumstances  are  beyond 
dispute,  the  court  must  declare  the  law  one  way  or  the  other 
upon  the  facts.  Toledo,  etc.,  R.  W.  Co.  v.  Qoddard,  25  Ind. 
185, 192. 

If  the  plaintiff's  intestate,  induced  l)r  groundless  fear, 
leaped  from  the  car  when  there  was  bo  reasonable  cause  to 
apprehend  danger  to  life  or  limb,  then,  even  though  the  rail- 
road company  was  guilty  of  negligence  in  loading  the  lumber 
car,  its  negligence  did  not  proximately  cause  the  intestate's 
death,  and  no  recovery  could  have  been  had.  Railroads  are 
not  responsible  for  the  rashness  or  folly  of  passengers.  Jef- 
fersanville,  etc.,  R.  R.  Co.  v.  Swift,  26  Ind.  459,  476 ;  Rail- 
rodd  Co.  V.  Aspell,  23  Pa.  St.  147. 

When,  by  the  negligence  or  misconduct  of  one,  another  is 
suddenly  put  in  peril,  if  the  person  so  imperiled,  while  under 
the  impulse  of  an  apparently  well  grounded  fear,  seeks  to 
escape,  and  suffers  injury  from  another  source,  the  author  of 
the  original  peril  is  answerable  for  all  the  consequences  which 
ensued,  provided  that  in  attempting  to  make  his  escape  the 
injured  person  exhibited  such  conduct  as  might  reasonablr 
have  been  expected  from  an  ordinarily  prudent  person  under 
similar  circumstances.  The  inquiry  in  such  a  ease  always  is^ 
did  the  negligence  of  the  defendant  i>ut  the  injured  person 
to  the  choice  of  adopting  the  alternative  of  an  attempt  to 
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escape,  or  to  remain  under  an  apparently  well  grounded  aj>- 
prehension  of  serious  personal  injury?  Did  he  act  with  or- 
dinary prudence,  considering  all  the  circumstances  which 
surrounded  him,  or  was  his  injury  the  ifesult  of  a  rash  ap- 
prehension of  danger  which  did  not  exist  ? 

If  a  man,  wrongfully  menaced  with  a  switch,  should  pur- 
posely leap  over  a  dangerous  precipice  in  order  to  escape  a 
possible  stroke,  it  would  hardly  be  claimed  that  he  could  re- 
cover for  an  injury  caused  by  the  leap.  So,  if  the  intestate 
voluntarily  leaped  from  a  train,  while  it  was  moving  at  a 
rate  of  speed  which  made  death  or  great  bodily  harm  in- 
evitable, he  was  guilty  of  negligence  arising  to  the  degree  of 
■ashiiesj^,  unless  the  falling  lumber  produced  such  a  condition 
of  things  as  reasonably  to  have  induced  in  his  mind  the  be- 
lief that  to  remain  would  result  in  great  bodily  harm.  Janes 
V.  Boyce,  1  Stark.  402 ;  Stokes  v.  Saltoiistall,  13  Peters,  181 ; 
Card  V.  Ellsworth,  65  Maine,  547  (20  Am.  R.  722)  ;  Sears  v. 
Dennisy  105  Mass.  310 ;  Wilson  v.  Northern  Pacific  R,  R. 
Co.,  26  Minn.  278  (37  Am.  R.  410)  ;  Buel  v.  New  York  Cen- 
tral R.  R.  Co.,  31  N.  Y.  314 ;  Pittsburgh  Gty  v.  arier,  22 
Pa.  St.  54  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Stout,  53  Ind.  143. 

The  instructions  relating  to  the  subject  of  contributorv 
negligence  were  in  consonance  with  the  principles  above  stated. 
Thev  were  therefore  not  erroneous. 

What  has  been  said  disposes  of  all  the  questions  made  upon 
the  subject  of  instructions,  those  relating  to  the  amount  of 
proof  required  to  establish  the  defendant's  negligence  being, 
as  we  have  before  seen,  disposed  of  by  the  finding  of  the 
jury  of  such  facts  as  affirmatively  show  that  the  decedent 
was  negligent. 

Some  question  is  made  in  respect  to  rulings  of  the  court 
in  excluding  evidence  oflfered  by  the  plaintiff  below.  The 
evidence,  the  exclusion  of  which  is  complained  of,  was  not 
admissible,  but  whether  it  was  or  not,  the  manner  in  wliich 
the  question  is  sought  to  be  presented  is  directly  within  the 
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ruling  in  Higham  v.  Varu^doly  101  Ind.  160,  and  Judy  v. 
Citizen^  101  Ind.  18,  and  is  therefore  not  presented  in  sucli 
manner  as  to  require  further  consideration. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  17, 1886. 


No.  12,694. 

Hays  v.  Peck. 

Deed. — OmsideTation,  —  Parol  Evidence  of. — AgreemetU  q^  OrarUee  to  JRxy 
Eneumbrcmce, — Where  the  consideration  of  a  deed  is  stated  in  general 
terms,  the  true  consideration  may  be  shown  by  parol,  and  for  this  pur- 
pose it  may  be  shown  that  the  grantee  Terbally  agreed,  as  a  part  of  the 
consideration,  to  pay  an  existing  encumbrance. 

From  the  Blackford  Circuit  Court. 

J.  Cantwellf  S,  W.  Cantwell  and  R,  S.  Gregory,  for  appellant. 
W.  A.  Bonham  and  /.  A.  Bonham,  for  appellee. 

Elliott,  J. — The  appellant^s  complaint  alleges  that  the 
appellee  executed  to  her  a  deed  with  full  covenants  of  war- 
ranty ;  that  these  covenants  were  broken  by  a  lien  on  the 
land  conveyed,  created  by  an  assessment  for  the  construction 
of  a  ditch,  on  which  assessment  the  land  was  sold. 

The  appellee  was  permitted  to  prove  by  parol,  that  as  part 
of  the  consideration  for  the  conveyance  of  the  land,  the 
grantee  undertook  to  pay  the  assessment.  The  ruling  of  the 
court  in  permitting  this  evidence  to  be  introduced  is  vigor- 
ously assailed,  but,  in  our  opinion,  the  assault  is  not  a  success- 
ful one.  It  is  settled  bv  our  decisions  that  the  consideration 
of  a  deed  may  be  shown  by  parol  evidence,  and  that,  for  this 
purpose,  it  may  be  shown  that  the  grantee  verbally  agreed, 
as  part  of  the  consideration,  to  pay  an  existing  encumbrance. 
Allen  v.  Lee,  1  Ind.  58;  Pitman  v.  Conner,  27  Ind.  337; 
Robin%u%  V.  Lister,  30  Ind.  142;   Carver  v.  Lovihain,  38  Ind. 
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o30;  McDill  v.  Gunn,  43  Ind.  315.  The  doctrine  of  Qiap- 
unan  v.  Long,  10  Ind.  465,  in  conflict  with  that  declared  in 
the  cases  we  have  cited,  has  been  repeatedly  disapproved,  and 
the  case  itself  expressly  overruled.  Pea  v.  Pea,  35  Ind.  387, 
asee  p,  397 ;  Harvey  v.  Million,  67  Ind.  90. 

It  is  an  elementarv  doctrine  that  the  consideration  of  a 
deed  may  be  shown  by  parol,  and  it  is  impossible  to  give 
effect  to  this  doctrine  without  permitting  the  parties  to  prove 
what  agreement  as  to  the  consideration  preceded  the  execution 
of  the  deed.  The  agreement  as  to  the  consideration  neces- 
jsarily  precedes  the  execution  of  the  deed,  and  the  fact  that 
the  consideration  was  agreed  upon  some  time  prior  to  the 
delivery  of  the  deed  does  not  preclude  the  grantor  from 
showing  what  constituted  the  consideration  of  the  deed.  To 
hold  otherwise  yrould  be  to  run  counter  to  the  rudimentary 
•doctrine  that  it  is  always  competent  to  prove  the  actual  con- 
sideration yielded  for  the  conveyance  of  land.  With  few 
exceptions  the  rule  is,  that  the  preliminary  negotiations  are 
merged  in  the  deed.  Ice  v.  Ball,  102  Ind.  42.  This  doc- 
trine, however,  does  not  apply  to  the  consideration,  except, 
perhaps,'  where  the  deed  specifically  sets  forth  the  considera- 
tion. Where,  however,  the  consideration  is  merely  stated  in 
general  terms,  the  doctrine  does  not  apply.  The  case  of  Ice 
V.  Ball,  8up7'a,  is  not  to  be  considered  as  deciding  that  where 
the  deed  states  the  consideration  in  general  terms,  the 
grantee  is  precluded  from  proving  the  true  consideration, 
oven  though  it  may  have  been  agreed  upon  prior  to  the  exe- 
<;ution  of  the  deed.  It  is,  of  course,  necessary  to  show  that 
the  consideration  previously  agreed  upon  was  the  one  on 
which  the  deed  was  founded. 

Judgment  affirmed. 

Filed  Sept.  17, 1886. 
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founded  on  a  written  instrument  that  the  original  or  a  copy  must  be  filed       -     1 

with  the  pleading. 

Promissory  Note.  —  Assignment.  —  Deferuxa,  —  Notice,  —  Deed.  —  Ccvcnant 
Against  Encumbrances. — In  a  suit  by  the  assignee  of  a  non-commercial 
note,  executed  in  consideration  of  the  conveyance  of  real  estate  by 
warranty  deed,  an  answer  by  the  defendant  that  he  had  been  compelled 
to  pay  an  encumbrance  on  the  land,  and  asking  that  the  amount  might 
be  allowed  against  any  sum  due  on  the  note,  is  good,  without  nega- 
tiving notice  on  his  part  of  the  encumbrance  when  he  took  his  deed,  or 
charging  the  plaintiff  with  notice  of  the  defence  when  the  note  was 
assigned  to  him. 

From  the  Marion  Superior  Court. 

7i.  Denny,  for  appellant. 
L.  JordaUy  for  appellees. 

Mitchki.t.,  J. — On  the  10th  day  of  August,  1874,  John 
H.  Wiley  sold  certain  real  estate  in  Marion  county  to  George 
<j.  Turley.  As  security  for  the  unpaid  purchase- money, 
Turley  delivered  to  Wiley  his  three  promissory  notes  for 
^066.66  each,  falling  due,  respectively,  December  25th,  1875, 
1870  and  1877.  Collateral  to  the  notes,  Turley  and  wife 
•executed  a. mortgage  on  the  land  sold. 

The  first  note  of  the  series  seems  to  have  been  paid.  About 
this  there  was  no  dispute.  The  second  was  assigned  to  Fletcher 
A  Co.,  and  the  third  to  the  appellant,  Thomas  E.  Watts. 

Fletcher  &  Co.  commenced  suit  against  Turley  and  wife, 
making  Watts,  the  holder  of  the  third  note,  a  party  defend- 
ant. Watts  filed  a  cross  complaint,  in  which  he  set  up  the 
note  held  by  him,  and  a  copy  of  the  mortgage.  He  asked  a 
p<TSonal  judgment  against  Turley,  and  for  the  foreclosure  of 
his  m(»rtgage  lien.  Subsequently,  Fletcher  &  Co.  abandoned 
;all  claim  to  relief  of  anv  kind  on  the  note  held  bv  them,  and 
the  case  progressed  to  judgment  in  favor  of  the  appellee 
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Turley,  on  the  issues  made  on  the  cross  complaint  and  the 
answers  thereto. 

The  first  subject  of  discussion  by  appellant  is  the  ruling- 
of  the  court  in  overruling  a  demurrer  to  the  third  and  fourth 
paragraphs  of  the  answer  to  his  cross  complaint. 

The  substance  of  these  answers  is,  that  while  the  not«  sued 
on  was  held  by  Wiley,  the  cross  complainant's  assignor,  the 
defendant  Turley  transferred  to  him  a  note  against  one 
Jennings,  amounting  to  $866.11,  the  proceeds  of  which,  when 
collected,  were  to  be  applied  in  liquidation  of  the  note  sued 
on.  In  one  paragraph  it  is  charged  that  Wiley  collected  on 
the  Jennings  note  the  sum  of  $900,  which  amount  it  is  asked 
may  be  set  off  against  any  sum  which  may  be  found  due  on 
the  note  in  suit.  In  the  other  paragraph  it  is  charged  that 
the  amount  of  the  Jennings  note  was  lost  by  the  negligence 
of  Wiley  in  failing  to  use  diligence  in  collecting  it. 

It  is  urged  as  an  objection  against  both  of  these  paragraphs, 
that  a  copy  of  the  note  alleged  to  have  been  transferred  to 
Wiley  is  not  set  out  with  the  answers.  The  argument  is  that 
the  defences  pleaded  had  their  foundation  on  the  note^  and 
that  within  the  provisions  of  section  362,  R.  S.  1881,  a  copy 
must  have  been  filed.  The  note  against  Jennings,  which  is 
alleged  to  have  been  transferred  by  Turley  to  Wiley,  is  in  no 
sense  the  foundation  of  the  appellees'  defence.  Locke  v.  Mer- 
chants Natn  Bank,  66  Ind.  353. 

One  paragraph  of  the  answer  was  founded  upon  the  fact 
that  the  appellant's  assignor  had  received  on  the  Jennings 
note,  which  had  been  transferred  to  him,  a  sum  of  money  pre- 
sumably sufficient  to  satisfy  the  note  sued  on.  The  other 
proceeded  upon  the  theory  that  the  appellant's  assignor  was 
chargeable  with  the  amount  of  the  Jennings  note  because  of 
his  negligent  failure  to  collect  it.  Both  defences  rested  upon 
an  agreement  in  parol,  which  was  entirely  collateral  to  the 
note.  Whether  any  other  valid  objection  could  have  been 
made  to  either  of  the  foregoing  paragraphs  we  do  not  inquire. 
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It  certainly  is  no  sufficient  objection  that  they  do  not  set  out 
a  copy  of  the  Jennings  note. 

The  fifth  paragraph  of  answer  set  up  as  a  partial  defence, 
that  the  consideration  of  the  note  in  suit  was  certain  real 
estate  purchased  and  conveyed  by  deed  of  general  warranty 
from  Wiley  to  the  defendant  Turley.  It  was  averred  that 
there  was  an  encumbrance  upon  the  land  at  the  time  the  con- 
veyance was  made,  which  Turley  has  been  compelled  to  pay 
at  a  cost  of  $800,  which  sum  he  asked  might  be  allowed  against 
any  sum  remaining  due  on  the  note. 

Without  stopping  to  state  the  specific  objections  urged 
against  the  sufficiency  of  this  paragraph,  it  is  sufficient  to 
say  it  was  not  necessary,  as  is  claimed  by  the  appellant,  that 
the  answer  should  have  contained  an  averment  that  the  de- 
fendant did  not  have  notice  of  the  encumbrance  at  the  time 
he  took  his  deed,  or  that  it  should  have  been  charged  that 
the  appellant  had  notice  of  the  alleged  defence  at  tfie  time 
the  not€  sued  on  was  assigned  to  him.  The  note  was  not 
commercial  paper,  and  even  if  it  had  been,  as  it  was  long 
past  due  when  it  was  assigned,  it  was  subject  to  the  same  de- 
fences in  the  hands  of  the  assignee,  without  notice,  as  it  would 
have  been  in  the  hands  of  the  original  payee.  Henry  v. 
GUliland,  103  Ind.  177. 

The  covenant  against  encumbrances,  contained  in  Turley's 
deed,  was  available  as  a  defence,  even  though  at  the  time 
he  took  the  deed  he  had  knowledge  of  the  mortgage,  which 
he  Avas  subsequently  compelled  to  pay.  Notice  of  an  encum- 
brance does  not  affi^ct  the  right  of  a  grantee  to  recover  for 
the  breach  of  an  express  covenant  against  encumbrances. 
Burk  v.  i?i7/,48  Ind.  52  (17  Am.  R,  731).  There  was  no 
error  in  the  rulings  upon  the  pleadings. 

Finally,  it  is  argued,  that  the  evidence  does  not  support  the 
finding,  and  that  for  that  reason  error  intervened  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

Upon  the  theory  of  the  evidence,  or  the  facts  established, 
as  assumed  by  counsel  for  appellant,  we  agree  that  the  calcu- 
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lations  made^  and  the  conclusions  drawn,  make  a  plausible 
case  in  his  favor.  Conceding  all  this,  it  is  nevertheless  not 
even  claimed  that  if  the  appellees'  theory  of  the  case,  as  pre- 
sented by  the  evidence,  should  be  accepted,  the  finding  is  not 
supported  by  the  evidence. 

As,  under  the  often  repeated  rule,  we  can  not  weigh  the 
evidence  and  decide  between  conflicting  theories,  the  judg- 
ment must  be  affirmed,  with  costs. 

Filed  June  26, 1886 ;  petition  for  a  rehearing  overruled  Nov.  17, 1886. 
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pany. 

Pleading. — Ansioer. — Demurrer. — An  answer  must  respond  to  the  entire 
complaint,  or  to  so  much  as  it  purports  to  answer,  or  it  will  be  bad  on 
demurrer  for  the  want  of  facts. 

Husband  and  Wife.— Kc6cu<o)*y  Contracts  of  Wife. — Beal  Estates—Under 
sections  5117  and  5119,  R.  S.  1881,  a  married  woman  can  not  convey  or 
mortgage  her  real  estate,  nor  enter  into  any  executory  contract  to  do  so, 
unless  her  husband  joins  therein,  nor  can  she  enter  into  any  contract  of 
•suretyship;  but,  except  as  thus  prohibited,  she  has  the  same  power  to 
make  executory  contracts,  and  is  as  much  bound  thereby,  as  if  she  were 
unmarried. 

Same. — Mortgage. — Foreclosure. — CoTrnderation. — Complaint.— Where  it  docs 
not  appear  from  the  complaint  to  foreclose  s^  mortgage  against  a  husband 
and  wife,  that  the  mortgaged  real  estate  is  the  separate  property  of  the 
wife,  or  that  she  is  tlie  surety  of  her  husband,  such  complaint  is  good 
witliout  an  averment  that^she  received  the  consideration,  or  a  part  of  it, 
of  the  notes  and  mortgage,  either  in  person  or  in  bene6t  to  her  estate 

8a me. — Mortgage  of  Land  Held  by  Entireties. —  Validity. — Stu'etyship. — A  mort- 
gage executed  by  a  husband  and  wife  on  land  held  by  them  as  tenant*? 
by  the  entiret}',  if  it  is  for  the  benefit  of  the  common  property,  or  to 
»;erure  the  individual  debt  of  the  wife,  is  valid  and  binding  on  both.  It 
i*^  only  where  it  is  given  to  secure  the  husband's  debt— the  wife  being 
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prohibited  from  entering  into  a  contract  of  suretyship  by  section  5119 — 
that  it  is  void. 

From  the  Hamilton  Circuit  Court. 

W.  8.  Christian  and  J.  W.  Christian,  for  appellants. 
T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  to  foreclose 
a  mortgage,  executed  to  it  by  the  appellants,  on  certain  real 
estate  in  Hamilton  county,  and  to  collect  the  debt  secured 
thereby,  evidenced  by  the  joint  notes  of  such  appellants.  The 
appellants  jointly  answered  in  a  single  special  paragraph,  and 
the  appellant  Malinda  McLead  separately  answered  in  a 
single  affirmative  paragraph.  To  each  of  these  answers,  ap- 
pelleeAs  demurrer  was  sustained  by  the  court.  And  the  ap- 
pellants declining  to  amend  or  plead  further,  judgment  was 
rendered  against  them  for  the  amount  due  on  their  notes,  and 
a  decree  was  entered  for  the  foreclosure  of  the  mortgage  in 
suit,  etc. 

In  this  court  the  appellants  jointly,  and  appellant  Malinda 
separately,  assigned  as  errors  the  sustaining  of  appellee's  de- 
murrers to  their  respective  answers,  and,  further,  that  the 
<^oraplaint  herein  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  demurrers  to  their  answers 
should  have  been  carried  back  bv  the  court  and  sustained  to 
apjM?llee^s  complaint. 

We  will  consider  first  appellants'  objections  to  the  suffi- 
ciency of  appellee's  complaint.  There  was  no  demurrer  to 
the  complaint,  and  its  sufficiency  is  called  in  question  for  the 
first  time  in  this  court.  It  is  claimed  that  "appellee's  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  appellants  jointly,  or  against  the  appellant 
Malinda  McLead  separately,"  because  it  fails  to  allege  that 
appellant  Malinda  received  either  in  person,  or  in  benefit  to 
her  estate,  the  consideration  of  the  notes  and  mortgage  sued 
upon,  or  any  part  thereof.  The  notes  and  mortgage  were 
jointly  executed  by  the  appellants  on  the  18th  day  of  No- 
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veiiiber,  1882,  at  which  time  the  act  of  April  16th,  1881, 
"  concerning  husband  and  wife,"  which  took  effect  on  Septem- 
ber 19th,  1881,  was  a  part  of  the  law  of  this  State.  In  sectioD 
1  of  such  act,  section  6115,  R.  S.  1881,  it  is  provided  as  fol- 
lows: ^'AU  the  legal  disabilities  of  married  women  to  make 
contracts  are  hereby  abolished,  except  as  herein  otherwise 
provided."  In  Arnold  v.  Engleman,  103  Ind.  512,  after 
quoting  section  5115  as  above,  the  court  said :  "This  confer* 
a  general  power  to  make  executory  contracts  except  such  a?^ 
are  prohibited  by  the  statute."  Rosa  v.  Prather,  103  Ind. 
191 ;  Bamett  v.  Harshbarger,  105  Ind.  410. 

In  section  5117,  R.  S.  1881,  it  is  provided  that  a  married 
woman  "  shall  not  enter  into  any  executory  contract  to  sell 
or  convey  or  mortgage  her  real  estate,  nor  shall  she  convey 
or  mortgage  the  same,  unless  her  husband  join  in  such  con- 
tract, conveyance,  or  mortgage."  Section  5119,  R.  S.  1881, 
reads  as  follows :  "A  married  woman  shall  not  enter  into 
any  contract  of  suretyship,  whether  as  indorser,  guarantor, 
or  in  any  other  manner;  and  such  contract,  as  to  her,  shall 
be  void." 

Except  as  prohibited  in  these  two  sections,  5117  and  5119, 
as  above,  a  married  woman  had  and  has  the  same  power  to 
make  executory  contracts,  and  was  and  is  as  much  bound 
thereby,  as  if  she  had  been  or  was  unmarried  at  the  time  of 
their  execution.  If  the  appellee's  complaint,  in  the  case  in 
hand,  had  shown  that  the  appellant  Malinda  was  the  surety 
of  her  co-appellant  in  the  notes  in  suit,  or  that  the  mort- 
gaged real  estate  was  her  separate  estate,  it  would  have  been 
necessary,  perhaps,  to  have  alleged  the  further  fact,  in  or- 
der to  state  a  cause  of  action  against  her,  that  she  had  re- 
ceived either  in  |>erson  or  in  benefit  to  her  estate  the  consid- 
eration of  such  notes  and  mortgage,  or  some  part  thereof. 
Vogel  V.  LeickneVy  102  Ind.  55.  But  as  no  such  showing 
was  made  in  the  complaint,  it  was  sufficient  to  withstand  ap- 
pellants' assignments  of  errors,  and  would  have  been  good,  we 
think,  even  upon  demurrers  for  the  alleged  want  of  facts. 
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in  their  joint  answer  the  appellants  alleged  that  they  were 
husband  and  wife,  and,  as  such,  owned  jointly  aja  tenants  by 
t^ntireties  the  real  estate  described  in  the  mortgage  in  suit, 
before  and  at  the  time  of,  and  ever  since,  the  execution  of 
such  mortgage;  and  that  such  mortgage  was  a  cloud  upon 
appellants'  title  to  such  real  estate.  Wherefore  they  asked 
that  such  mortgage  be  declared  null  and  void,  etc. 

We  are  of  opinion  that  the  court  committed  no  error  in 
^^ustaining  the  demurrer  to  this  joint  answer  of  the  appellants. 
The  answer  was  bad  on  demurrer,  because,  while  it  purported 
on  its  face  to  be  an  answer  to  the  entire  complaint,  it  re- 
sponded only  as  to  the  mortgage,  and  was  wholly  silent  as  to 
the  notes  in  suit.  The  rule  of  pleading  under  the  code,  which 
requires  that  an  answer  must  respond  to  the  entire  complaint, 
or  to  so  much  thereof  as  it  purports  to  answer,  or  that  it  will 
be  held  bad  on  demurrer  for  the  want  of  fiicts,  is  well  settled 
by  our  decisions.  Smith  v.  Littky  67  Ind.  549 ;  Douch  v. 
Bliss,  80  Ind.  316;  McCaslin  v.  StaUy  ex  rely  99  Ind.  428, 
<Mi  p.  441. 

The  answer  manifestly  proceeds  upon  the  theory  that  the 
mortgage  was  null  and  void,  because  the  appellants,  as  ten- 
ants by  the  entirety  of  the  mortgaged  real  estate,  could  not 
execute  a  valid  mortgage  thereon  in  any  event  or  for  any  pur- 
post*.  This  theory  is  erroneous.  A  mortgage  executed  by 
both  the  tenants  by  the  entirety  would  have  been  valid  and 
binding  on  each  of  them,  we  think,  under  the  rules  of  the 
common  law.  In  Dodge  v.  Kinzy,  101  Ind.  102,  we  held 
such  a  mortgage  to  be  invalid  and  void,  because  it  appeared 
that  the  mortgage  was  given  to  secure  the  husband's  debt,  and 
the  wife  was  prohibited  by  the  statute  from  entering  into  a 
contract  of  suretyship.  Section  5119,  supra.  But  if  sucli 
a  mortgage  were  executed  for  the  benefit  of  the  common 
property,  or  to  secure  the  individual  debt  of  the  wife,  we 
know  of  no  reason  why  it  should  not  be  held  valid  and  bind- 
ing  on  both  the  tenants  by  the  entirety.  It  is  not  claimed 
by  appellants  in  their  joint  answer,  that  the  mortgage  in  suit 


398  SUPREME  COURT  OF  INDIANA, 


m   884 


ivTM 


Judd  I'.  Small. 


was  given  to  secure  the  husband^s  debt ;  nor,  indeed,  do  they 
show  therein  the  consideration  of  the  notes  in  suit.  The  iaets 
stated  in  such  joint  answer  are  not  sufficient,  we  think,  to 
show  that  the  mortgage  in  suit  is  null  and  void,  and  there- 
fore it  must  be  held  that  the  demurrer  to  such  answer  was 
correctly  sustained. 

In  her  separate  answer,  the  appellant  Malinda  McLead 
alleged  that  her  co-appellant  was  her  husband;  that  the 
mortgaged  real  estate  was  at  the  time,  and  had  been  since, 
the  joint  property  of  both  appellants;  that  such  real  estate? 
was  conveyed  to  appellants  as  husband  and  wife,  and  was 
owned  by  them  jointly  as  tenants  by  the  entirety ;  and  that 
the  mortgage  in  suit  was  a  cloud  upon  their  title  to  such  real 
estate,  and  deteriorated  its  value.     Wherefore,  etc. 

There  was  no  error,  we  think,  in  sustaining  the  demurrer 
to  this  answer.  It  was  open  to  the  same  objections,  and  was 
bad  for  the  same  reasons,  as  the  joint  answer  of  the  appel- 
lants. It  was  addressed  to  the  entire  complaint,  but  was 
wholly  silent  as  to  the  notes  in  suit.  It  was  not  enough  for 
the  answer  to  show  that  she,  Malinda,  was  a  joint  owner  of 
the  mortgaged  real  estate;  but  it  should  have  shown  also  that 
the  debt  secured  by  the  mortgage  was  the  debt  of  her  hus- 
band.    Oupp  V.  Campbell,  103  Ind.  213,  on  p.  217. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  17, 1886. 


No.  12,588. 

JuDp  V.  Small. 

Pleading. — AmeTidment  After  Finding. —  When  not  Available  far  iJererwi— 
Where  it  does  not  appear  that  the  defendant  was  prejudiced  by  the 
amendment  of  the  complaint  after  the  finding  was  announced,  the  judg^ 
ment  will  not  be  reversed. 

Pkomissoby.  Note.— Co/i^r^6lt<^oM.— Where  one  of  two  joint  makers  pays  a 
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note,  he  may  maintain  an  action  against  bis  co-obligor  for  the  amount 
which  the  latter  ought  to  have  paid. 
Evidence. — Admission  of  Incompeient  Parol  Evidence  Without  Objection. — 
Where  parol  evidence  is  admitted  witbout  objection,  it  will  sustain  a 
finding,  although  it  would  have  been  held  incompetent,  as  not  the  best 
available  evidence,  if  objection  had  been  made. 

From  the  Madison  Circuit  Court. 

W.  R,  Piersey  C.  B.  Gerard,  R.  Lake  and  W.  A.  Kittinger, 
for  appellant. 

C  L.  Henry,  H,  C.  Ryan  and  A,  A.  Small,  for  appellee. 

Elliott,  J. — After  the  case  had  been  closed  and  the  trial 
court  had  partially  announced  its  finding,  the  plaintiff  asked 
leave  to  amend  one  of  the  items  in  the  second  paragraph  of 
his  complaint,  and,  as  the  bill  of  exceptions  recites,  leave 
was  granted  to  amend  his  pleading  so  as  to  make  it  "  cor- 
respond with  the  proof.^'  The  defendant  made  no  offer  to 
show  that  he  was  misled  or  prejudiced  by  the  amendment, 
but  did  nothing  more  than  except  to  the  ruling  of  the  court. 
Our  decisions  establish  the  rule  that  where  it  does  not  appear 
that  the  defendant  was  prejudiced  by  the  amendment,  the 
judgment  will  not  be  reversed,  although  the  amendment  was 
not  made  until  after  the  court  had  announced  its  finding. 
Hay  V.  State,  ex  reL,  58  Ind.  337 ;  Durham  v.  Fechhcimer, 
67  Ind.  35;  Leib  v.  Butter ick,6S  Ind.  199;  Child  v.  Swain, 
69  Ind.  230;  Town  of  MaHin»ville  v.  Shirley,  84  Ind.  546. 

The  appellee  testified  that  he  paid  a  note  on  which  he  and 
the  appellant  were  jointly  liable,  and  this  was  sufficient  to 
entitle  him  to  a  recovery  of  the  amount  for  which  the  appel- 
lant was  liable.  It  is  a  well  established  rule  that  where  one? 
of  two  joint  makers  pays  a  note,  he  may  have  his  action  for 
the  amount  which  his  co-obligor  ought  in  law  and  equity  to 
have  paid. 

It  is  true  that  the  note  which  the  appellee  paid  constituted 
the  best  evidence,  but  where  parol  evidence  is  admitted  with- 
out objection,  it  will  sustain  a  finding  or  verdict,  altiiough  it 
would  have  been  held  incompetent  if  a  reasonable  objection 
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had  been  made.  Riehl  v.  Evansville,  etc.,  Ass'n,  104  Ind. 
70:  Stockwell  v.  State,  ex  reL,  101  Ind.  1. 

There  is  evidence  supporting  the  finding  of  the  court  on 
all  material  points,  and  a  well  known  rule  prohibits  us  from 
disturbing  it. 

Judgment  affirmed. 

Filed  Sept.  18,  1886. 


No.  12,615. 

j^  Stultz  v.  Stultz. 

150   325 

150  82r  Husband  and  Wifb. — Divorce. — Alimony. — Previous  Settlement  qf  Property 

Upon  Wife. — EevoccUion, — Evidence. — "Where  a  husband  has  settled  prop- 
erty upon  his  wife,  and  she  subsequently  applies  for  a  divorce  on  the 
ground  of  his  misconduct,  but  does  not  insist  on  alimony,  he  is  not  enti- 
tled to  show  the  value  of  the  property  and  the  consideration  of  the  set- 
tlement, nor,  in  the  event  a  divorce  is  granted  his  wife,  can  he  obtain  a 
revocation. 

From  the  Huntington  Circuit  Court. 

J,  C.  Branyariy  M,  L.  Spencer ,  R,  A.  Kaufman^  W.A.  Bran- 
yariy  B.  M.  Cobb,  C,  W.  Watkina,  J.  B.  Kenner  and  /.  I.  Dille, 
for  appellant. 

B.  F.  Ibach  and  /.  G.  Ibach,  for  appellee. 

Mitchell,  J. — A  decree  of  divorce  was  given  in  favor  of 
Mary  A.  Stultz,  in  the  court  below,  upon  her  petition  charg- 
ing that  her  husband,  George  W.  Stultz,  treated  her  cruelly 
and  inhumanly,  and  that  he  w^as  an  habitual  drunkard. 

Alimony  was  prayed  for  in  the  petition,  but  as  no  evidence 
was  offered  upon  the  subject  of  the  appellant's  property  by 
the  ])etitioner,  it  is  apparent  that  in  respect  to  that  subject 
the  i)C'titi()n  was  abandoned. 

In  a  pleading  denominated  an  answer,  the  appellant  set  up 
that  at  the  time  of  his  marriage  he  was  posses.sed  of  real  an<l 
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personal  property  of  the  value  of  $6,000.  He  averred  further 
that  he  was  indueed  by  the  plaintiff's  professions  of  affection 
for  him  to  settle  upon  her  real  and  personal  property  of  the 
value  of  $3,000. 

He  charged  further,  that  after  his  wife  had  obtained  the 
above  mentioned  property,  she  abandoned  him  without  cause, 
and  that  in  order  to  bring  about  a  reconciliation,  and  to  iii- 
<luee  her  to  return  and  resume  her  marital  duties  with  him, 
he  purchased  a  lot,  taking  the  title  in  her  name,  and  that 
thereafter  they  jointly  paid  for  the  erection  of  a  house  and 
improvements  thereon,  the  defendant  expending  in  and  about 
r>uch  improvements  all  his  available  means.  The  lots  and 
improvements  thus  held  and  produced,  are  alleged  to  be  of 
the  value  of  $9,000. 

The  answer  avers  that  in  making  the  professions  and  prom- 
isees above  mentioned,  the  plaintiff  had  not  acted  in  good 
faith  ;  that  by  means  thereof  she  had  artfully  secured  posses- 
-sion  of  the  defendant's  property,  and  had  thereafter,  without 
<'ause,  abandoned  him  and  instituted  proceedings  for  divorce. 
He  asked,  in  the  event  a  decree  of  divorce  should  be  granted 
on  the  plaintiff's  application,  that  the  court  would  award  him 
a  fair  and  equitable  division  of  the  property.  Issue  was  made 
hy  a  reply  in  denial. 

The  plaintiff  having  offered  no  evidence  in  support  of  her 
prayer  for  alimony,  the  defendant,  while  testifying  as  a  wit- 
neRs  in  his  own  behalf,  was  asked  the  following  question: 
*^  What  amount  of  property  did  you  turn  over  to  your  wife, 
if  any  ?  on  what  condition  or  consideration,  if  any,  was  it 
<lone  ?  " 

Upon  objection  being  made,  the  defendant,  by  counsel,  an- 
nounced that  he  proposed  to  prove  in  answer  to  the  qut^s- 
tion  propounded  substantially  the  facts  set  up  in  his  answer. 
The  testimony  was  excluded,  and  this  ruling  presents  the 
only  question  for  decision. 

The  purpose  for  which  the  excluded  evidence  was  offered. 
Vol.  107.— 26 
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was  not  to  refute  the  charge  of  habitual  drunkenness,  or  cruel 
treatment,  although  the  appellant  gave  evidence  in  denial  of 
those  charges,  but  to  secure  an  equitable  share  of  the  property 
previously  settled  upon  the  plaintiff,  in  the  event  a  divorce 
should  be  awarded  in  her  favor. 

The  plaintiff  having  abandoned  any  claim  for  alimony,  and 
there  being  no  demand  on  her  part  for  the  adjustment  of  any 
property  rights,  there  was  nothing  before  the  court  to  which 
the  offered  evidence  was  relevant.  The  only  pertinent  sub- 
ject under  investigation  was,  whether  the  appellant's  habits^ 
and  treatment  of  the  plaintiff  were  such  as  entitled  her  to  a. 
divorce. 

The  evidence  offered,  and  excluded,  presents  nothing  which 
distinguishes  this  from  the  ordinary  case  in  which  property 
has  been  settled  upon  a  wife  by  a  husband  after  marriage. 

In  such  a  case,  upon  a  divorce  being  decreed  in  favor  of 
the  wife  for  misconduct  of  the  husband,  if  a  judgment  for 
alimony  is  insisted  upon  by  the  wife,  the  amount  of  property 
previously  settled  upon  her,  and  then  available  for  her  support, 
as  well  as  that  possessed  by  tlie  husband,  would  be  proper 
subjects  for  consideration  in  adjusting  the  sum  to  be  awarded 
her.  Morse  v.  Morse,  25  Ind.  156.  In  case  the  husband  had 
previously  made  a  fair  and  equitable  settlement  upon  his  wife^ 
the  court  would  be  authorized  to  consider  such  settlement  in 
arriving  at  the  additional  sum,  if  any,  which  would  be  just 
and  proper  under  the  circumstances  to  be  awarded  to  the  wife. 
Section  1045,  R.  S.  1881. 

Where  a  husband  is  entitled  to  a  decree  dissolving  the 
marriage  tie  on  account  of  the  adultery  or  other  gross  mis- 
conduct of  his  wife,  a  state  of  circumstances  might  exist  iu 
which  it  would  be  proper  to  so  allot  a  settlement  of  property 
made  by  the  husband  upon  the  wife,  in  consideration  of  mar- 
riage, or  under  other  peculiar  circumstances,  as  that  the  hus- 
band would  be  placed  somewhat  in  the  position  he  would 
have  been  in  had  the  union  continued.  2  Bishop  Mar.  and 
Div.,  section  509a. 
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We  are,  however,  aware  of  no  principle,  nor  are  we  cited 
to  any  authority,  which  would  justify  the  revocation  of  a  set- 
tlement of  property,  either  in  whole  or  in  part,  made  by  a 
husband  upon  his  wife,  in  case  a  divorce  was  subsequently 
decreed  to  the  wife  on  account  of  the  misconduct  of  the 
husband.  A  husband  who  settles  property  upon  his  wife 
can  only  make  the  benefit  of  such  settlement  available  to 
himself  on  condition  that  the  marital  union  is  not  destroyed 
or  rendered  impossible  in  consequence  of  his  misconduct.. 
In  this  way  the  marriage  tie  is  more  closely  cemented,  and 
the  husband  is  not  awarded  a  premium  for  his  misconduct  by 
the  revocation  of  a  settlement  when  his  wife  is  in  no  fault. 
Assuming  that  the  evidence  offered  would  have  sustained  the 
averments  of  the  answer,  it  could  have  supplied  no  founda- 
tion for  relief  to  the  appellant,  unless  it  had  gone  to  the 
extent  of  showing  that  the  charges  against  the  husband  were 
not  true.  The  facts  averred  do  not  tend  to  show  that  the  prop- 
erty was  conveyed  to  the  wife  under  circumstances  which 
affected  it  with  an  enforceable  trust  in  favor  of  her  hus- 
band. Moore  v.  Cottingham,  90  Ind.  239;  Hose  v.  Rose,  93 
Ind.  179. 

It  does  not  apjjear  but  that  the  purpose  of  the  appellant, 
in  conveying  property  to  his  wife,  was  to  invest  her  with  an 
absolute  and  irrevocable  title.  Besides,  whatever  agreement 
there  was  rested  in  parol.  Nothing  short  of  misconduct  of 
the  wife,  justifying  a  divorce  in  fevor  of  her  husband,  would 
have  authorized  an  inquiry  such  as  that  proposed. 

The  fiict  however  remains,  that  a  decree  was  granted  to  the 
wife,  upon  evidence  deemed  suflBcient  by  the  court  below,  for 
the  misconduct  of  the  appellant.  Accepting  the  conclusion 
thus  reached  as  being  sustained  by  the  proof,  it  is  mani- 
fest that  the  seeming  hardship  which  has  resulted  to  the  aj)- 
pellant,  is  the  consequence  of  his  own  misdoing. 

Concede  that  the  appellant's  wife  agreed  1^  return  and  live 
in  conjugal  relations  with  him,  in  consideration  of  the  con- 
veyance of  the  property,  it  can  not  be  further  assumed  that 


404  SUPREME  COURT  OF  INDIANA. 


The  City  of  Lafayette  v.  Wortmaii. 


she  agreed  so  to  live  with  liim  in  case  he  should  treat  her  in 
a  eruel  and  inhuman  manner,  or  in  the  event  he  should  be- 
come an  habitual  drunkard ;  nor  can  it  be  assumed  that  there 
was  an  implied  agreement,  in  the  event  she  was  compelled  by 
his  misconduct  to  seek  a  legal  separation  from  him,  that  she 
should  restore  the  property,  or  any  part  of  it. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  18, 1886. 


♦-^ 
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City. —Streets  and  Alleys, — Change  of  Established  Grade. — Failure  to  Agseu 
and  Iknder  Damages. — Beeavery  from  City. — Under  section  3073,  R.  S. 
1881,  a  city  can  not  change  the  grade  of  a  street  or  alley,  which  has 
once  been  regularly  established,  without  first  having  the  damages  which 
will  result  to  adjacent  property*owners  assessed  and  tendered,  and 
where  it  fails  to  do  this,  an  action  may  be  maintained  against  it  for  the 
damages. 

Evidence. — Title  to  Rent  Estate.— Deed.— Where  title  by  deed  is  relied  on, 
a  chain  of  title  must  be  traced  back  to  the  ultimate  source  of  title  or 
to  a  grantor  in  possession  under  a  claim  of  title  at  the  time  he  executed 
his  deed. 

Same. — Idem  Sonann. — Presumption. — The  names  TTortmanand  Workman  an 
not  idem  sonansj  and  tlie  court  will  not  assume,  in  the  absence  of  proof, 
that  they  refer  to  the  same  person. 

Pleading. — General  Denial, — Evidence. — An  answer  in  general  denial  puts 
the  plaintiff  to  proof  of  all  the  material  allegations  of  his  complaint 

From  the  Tippecanoe  Superior  Court. 

W.  C.  L.  Taylor,  for  appellant. 

W,  H,  Bryan  and  W,  R.  Wood,  for  appellee. 

NiBLACK,  J. — Action  by  Daniel  P.  Wortman  agaidst  the 
city  of  Lafayette,  for  injury  to  an  alley  in  which  he  claimed 
to  have  an  interest. 

The  complaint  charged  that  at  the  time  of  the  injuries  com- 
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plained  of,  the  plaintiff  was,  as  he  still  is,  the  owner  in  fee 
simple  of  lot  No.  102,  in  Perrin's  addition  to  the  city  of  La- 
feyette ;  that  at  the  time  -he  became  the  owner  of  said  lot, 
there  was,  and  afterwards  continued  to  be,  an  alley  along  the 
northern  boundary  thereof  which  had  been  regularly  laid  out 
and  dedicated  to  public  use,  and  which  was  used  by  the  plain- 
tiff and  other  adjoining  lot-owners  as  a  passage  way  for  ve- 
hicles to  and  from  the  rear  of  their  respective  lots  abutting 
upon  said  alley,  up  to  the  time  of  committing  the  injuries 
herein  sued  for;  that  the  alley  extended  from  Earl  avenue  to 
Thompson  avenue  within  the  city  limits;  that  after  the  ded- 
ication of  the  alley  to  public  use,  the  common  council  of  the 
city  established  the  grade  thereof  in  the  manner  following, 
viz.:  ^*  Beginning  at  the  grade  of  Earl  avenue  and  running 
down  to  Thompson  avenue,  in  the  shape  of  a  depressed  curve ; " 
that  afterwards  the  appellant,  under  a  set  of  negligent,  un- 
skilful, unmechanical  plans  and  specifications,  improved  the 
said  alley  in  the  following  unskilful,  negligent  and  unwork- 
manlike manner,  viz.,  by  changing  the  established  grade,  and 
by  commencing  said  improvement  at  a  point  six  feet,  more 
or  less,  below  the  established  grade,  by  constructing  an  open 
gutter  the  entire  width  of  said  alley,  and  throughout  the  en- 
tire length  thereof  upon  the  grade  so  changed  under  the  said 
negligent,  unskilful  and  unmechanical  plan.s  and  specifications, 
the  said  negligent  and  unskilful  improvement  beginning  at  a 
point  where  the  said  alley  intersects  Earl  avenue  at  the  north- 
east corner  of  said  lot,  six  feet,  more  or  less,  below  the  estab- 
lished grade  of  the  avenue,  and  six  feet,  more  or  less,  below  the 
established  grade  of  the  alley,  the  base  line  of  said  improvement 
being  one  foot,  more  or  less,  below  the  base  line  of*  a  brick 
sewer  emptying  into  the  alley  at  the  northeast  corner  of  said 
lot,  and  at  the  west  line  of  Earl  avenue,  runnino^  tlience  w*.'st 
along  the  line  of  said  lot  with  a  fall  of  thirteen  inches,  more 
or  less,  to  every  ten  feet  of  improvement ;  that  the  defendant, 
through  its  officers  and  agents,  under  the  aforesaid  unskilful 
plans  and  specifications,  constructed,  and  caused  to  be  con- 
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structed,  a  large  wooden  trough,  or  water-box,  two  feet  and 
four  inches  wide,  one  foot  and  ten  inches  deep,  and  thirty  feet 
ioug;  and,  as  part  of  the  aforesaid  mentioned  improvement 
of  said  alley,  the  said  trough,  or  water-box,  through  the  neg- 
ligence and  unskilfulness  of  defendant,  its  officers  and  agents, 
has  been  placed  in  the  said  open  gutter  running  along  the  line 
of  said  alley,  with  one  end  abutting  said  brick  sewer  afore- 
mentioned, situate  under  said  Earl  avenue  and  opening  oat 
at  the  northwest  corner  of  plaintiff 's  property ;  said  box  run- 
ning along  the  base  line  of  said  open  gutter  six  feet,  more  or 
less,  below  the  established  grade  of  said  alley,  and  along  the 
line  of  said  lot  throughout  its  entire  length;  that  by  reason 
of  said  defendant's  unskilful  and  unmechanical  plans  and 
specifications  for  the  improvement  of  said  alley  in  the  man- 
ner aforesaid,  and  by  further  reason  of  the  negligent,  unskil- 
ful and  unworkmanlike  manner  in  the  execution  of  said 
improvement  in  the  manner  aforesaid,  ingress  and  egress  once 
enjoyed  by  the  plaintiff  is  rendered  impossible,  and  that  this 
alley  furnishes  the  only  passage  way  by  which  the  rear  of  his 
said  lot  could  be  reached  by  vehicles  in  ordinary  travel  and 
traffic;  that  defendant  has  ever  since  wrongfully  permitted  said 
negligent,  unskilful  improvement  to  remain;  that  before  the 
construction  of  the  negligent  and  unskilful  improvement  said 
property  was  very  valuable,  worth  at  least  $800,  and  by  reason 
of  said  wrongful  and  unskilful  improvement,  the  property  has 
been  rendered  absolutely  worthless;  that  the  appellant  never 
gave,  or  caused  to  be  given,  to  plaintiff  any  notice  that  said 
improvement  was  to  be  made,  and  that  said  defendant  has 
nnever  made,  or  caused  to  be  made,  any  assessment  of  dam- 
»ge-s  for  the  wrongful,  negligent  and  unskilful  improvement 
to  appellee;  that  by  reason  of  said  improvement  so  con- 
structed, and  so  permitted  to  remain,  the  use  of  said  alley 
wav  is  dest roved  and  said  lot  made  worthless. 

A  demurrer  to  the  complaint  was  filed  and  overruled,  after 
which  there  was  a  verdict  and  judgment  for  the  plaintiff. 

(\)unsel  for  the  city,  the  appellant  here,  makes  the  point 
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that  upon  the  facts  stated  the  appellee  might  have  enjoined 
the  common  council  from  proceeding  with  the  change  of 
grade,  and  the  improvements  complained  of^  until  his  dam- 
^es  were  assessed  and  paid;  but  that  having  waived  his  right 
to  so  enjoin  the  common  council,  his  only  remaining  remedy 
is  a  resort  to  the  writ  of  mandamus  to  compel  the  city  to 
have  his  damages  assessed  under  the  statute  having  relation 
to  the  government  of  cities,  citing  the  cases  of  Trustees,  etc., 
V.  Mayor,  etc,,  33  N.  J.  Law  R.  13,  and  Macy  v.  City  of  In- 
•dianapolis,  17  lud.  267,  and  that  consequently  the  demurrer 
to  the  complaint  ought  to  have  been  sustained. 

In  response  to  the  point  thus  made,  it  is  argued  that  the 
<K>iupltfint  was  in  form,  as  well  as  in  legal  effect,  only  a  demand 
for  consequential  damages  resulting  from  the  negligent,  un- 
skilful and  unmechanical  manner  in  which  the  improvements 
in  ijuestion  were  made,  citing  the  cases  of  City  of  Logansport 
V.  Wright,  25  Ind.  512,  City  of  Indianapolis  v.  Huffer,  30 
Ind.  235,  Weis  v.  City  of  Madison,  75  Ind.  241  (39  Am.  R. 
135),  City  of  Evammlle  v.  Decker,  84  Ind.  325  (43  Am.  R. 
m).  Town  of  Frincdon  v.  Gieske,  93  Ind.  102;  Gty  of  Craw- 
Jordsmlle  v.  Bond,  96  Ind.  236,  and  other  cases  bearing  on 
the  same  general  question  of  the  liability  of  cities  for  dam- 
ages caused  by  negligent  and  unskilful  street  improvements. 

The  non-liability  of  cities  for  injuries  and  inconveniences 
to  the  owners  of  proi)erty  as  a  consequence  of  improvements 
made  upon,  and  changes  in  the  grade  of,  their  streets  and 
alleys,  when  the  law  providing  for  such  improvements  and 
changes  has  been  fairly  complied  with,  continues  to  be  sub- 
jstantially  as  it  was  when  the  case  of  Macy  v.  City  of  Indian- 
apolis, supra,  was  decided,  but  since  that  time  a  clause  has 
been  attached  to  one  of  the  sections  of  the  statute  defining 
the  power  and  duties  of  cities,  in  the  following  words :  ^^ Pro- 
vided, That  when  the  city  authorities  have  once  established 
the  grade  of  any  .street  or  alley  in  the  city,  such  grade  shall 
not  be  changed  until  the  damages  oecasioned  by  such  change 
><hall  have  been  asst»s.sed  and  tendered  to  the  parties  injured 
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or  affected  by  such  change^  and  such  damages  shall  be  col- 
lected by  the  city  from  the  party  or  parties  asking  siiHi 
change  of  grade  in  the  manner  provided  for  the  collection 
of  street  improvements."  E.  S.  1881,  section  3073.  Thc- 
cities  of  the  State  consequently  have  not  now,  and  since  the 
enactment  of  this  provision  have  not  had,  the  lawful  right 
to  change  the  grade  of  a  street  or  alley  which  has  once  been 
regularly  established,  without  first  having  the  damages  which 
will  result  to  adjacent  property-holders  assessed  and  ten- 
dered, (^ify  of  Logansport  v.  Pollard,  50  Ind.  151 ;  City 
of  Kokomo  V.  Mahan,  100  Ind.  242 ;  Mattingly  v.  CUy  of 
Plymouth,  100  Ind.  545. 

It  follows  that  the  change  of  the  established  grade  of  a 
street  or  alley  by  a  city,  without  first  having  the  prospective 
damages  assessed  and  tendered,  has  become  an  unlawful  act — 
an  affirmative  wrong,  or  misfeasance — for  which  damages  may 
be  recovered  by  any  party  whose  property  may  thereby  be 
injured. 

There  is  some  redundancv,  as  well  as  uncertainty,  in  the  ' 
averments  of  the  complaint  in  this  caust*  as  it  conies  to  us  in 
the  record,  and,  in  consequence,  we  find  some  difficulty  in 
putting  a  satisfactory  construction  upon  it ;  but  giving  effect 
to  what  impresses  us  as  constituting  its  controlling  aver- 
ments, we  regard  the  gravamen  of  the  complaint  to  be  a 
charge  that  the  appellant  changed  the  established  grade  of 
the  alley  therein  described,  to  the  injury  of  the  appellee's 
lot,  without  first  causing  the  damages  likely  to  accrue  to  be 
assessed  and  tendered.  Conceding  the  established  grade  of 
the  alley  to  have  been  so  changed,  whether  the  change  was 
skilfully  or  unskilfully  made,  became  a  subordinate  question, 
since  the  only  remaining  inquiry  was  as  to  the  nature  and 
extent  of  the  injury  thereby  inflicted.  In  this  view,  there- 
fore, we  are  carried  to  the  conclusion  that  the  complaint  was 
sufficient  upon  demurrer. 

At  the  trial  a  deed  from  James  J.  Perrin  and  wife,  bear- 
ing date  on  the  4th  day  of  March,  1881,  and  purporting  to 
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convey  the  lot  described  in  the  complaint  to  the  appellee, 
was  read  in  evidence,  but  there  was  no  evidence  tending  to 
prove  that  Perrin  was  in  possession  of  the  lot  at  the  time  the 
deed  was  executed,  or  that  the  appellee  ever  took  possession 
under  the  deed,  or  was  ever  in  the  possession  of  the  lot.  This 
was  a  palpable  failure  of  proof  of  title  in  the  appellee  to  the 
lot  in  question. 

Where  title  by  deed  is  relied  upon,  a  chain  of  title  must 
be  traced  back  to  the  ultimate  source  of  title,  or  to  a  grantor 
in  possession  under  a  claim  of  title  at  the  time  he  executed 
his  .deed.  Broker  v.  Scobey,  56  Ind.  588  ;  Steeple  v.  Dovming, 
60  Ind.  478 ;  Brandenburg  v.  Seigfrled,  75  Ind.  568 ;  Start 
V.  Clegg,  83  Ind.  78. 

But  it  is  insisted  that  the  question  of  the  appellee's  title 
was  neither  the  principal  nor  controlling  question  at  the  trial, 
and  that  hence  the  appellee's  title  was  not  in  issue,  and  no 
formal  proof  of  his  title  was  required. 

The  appellant  answered  in  general  denial,  and  that  put  the 
appellee  upon  proof  of  all  the  material  allegations  of  his 
complaint.  The  allegation  of  ownership  of  the  lot  described 
was  a  very  material  allegation,  since  no  one  but  the  owner 
of  property,  or  one  having  some  interest  in  it,  is  entitled  to 
maintain  an  action  for  an  injury  to  it.  In  that  respect,  an 
action  of  the  class  to  which  this  belongs  is  analogous  to,  and 
governed  by,  the  same  general  principles  as  an  ordinary  ac- 
tion of  trespass.  In  order  to  maintain  an  action  of  trespass, 
the  plaintiff  must  prove  possession,  either  actual  or  construc- 
tive, or  possession  of  a  part  under  a  deed  to  the  whole;  or  if 
the  land  is  unoccupied,  that  he  has  the  title.  2  Greenleaf 
J2v.,  section  613;  6  Wait  Actions  and  Def,  64;  Evans  v. 
Board  of  Trustees,  15  Ind.  319;  Broker  v.  Scobey,  supra; 
Bristol  Hydraulic  Go.  v.  Boyer,  67  Ind.  236. 

It  came  out  in  evidence,  introduced  upon  another  branch 
of  the  case,  that  the  city  engineer,  in  making  a  final  esti- 
mate in  favor  of  the  contractors  who  did  the  work  on  the 
alley,  which  the  appellee  charged  to  have  been  done  injuri- 
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ously  to  his  interests,  assessed  the  sum  of  $165.81  of  the 
gross  amount  against  Daniel  Workman  as  the  owner  of  lot 
No.  102,  in  Perrin's  addition  to  the  city  of  Lafayette,  and  it 
is  claimed  in  argument  that  this  assessment  operated  as  an 
admission  by  the  appellant  that  the  appellee  was  the  owner 
of  the  lot  therein  described,  and  dispensed  w-ith  further  proof 
of  title  in  him.  There  was,  however,  no  evidence  tending 
to  show  that  in  the  use  of  the  name  Daniel  Workman  the  city 
ijngineer  referred  to,  or  intended  to  designate,  the  appellee. 
As  the  names  Wortma7i  and  Workman  are  not  of  the  same 
sound,  and  are  in  fact  different  names,  we  would  not  be  jus- 
tified in  assuming  that  the  assessment  made  as  above  by  the 
city  engineer  was  an  assessment  against  the  appellee  as  the 
owner  of  the  lot  therein  described.  We  are,  consequently, 
not  required  to  decide  whether,  if  the  assessment  had  been 
plainly  against  the  appellee  as  the  owner  of  the  lot,  it  would 
have  operated  as  an  admission  of  title  in  him  as  against  the 
appellant. 

For  the  reasons  given  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  hence  a  new  trial  ought  to  have  been 
ordered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  Sept  21, 1886. 


Ko.  12,501. 

Spencer  et  al.  v.  McGonagle. 

Partition. — QiteMitm  of  Tide. — Ordinarily,  an  action  for  partition  does  not 
present  the  question  of  title  for  adjudication,  but  the  pleadings  may  be 
so  framed  as  to  present  that  question. 

Same. — Pleading, — Theory. — Specific  FartH  Control  General  AvermentB. — Where 
a  plaintiff  undertakes  to  set  forth  the  facts  which  constitute  liis  title,  he 
will  fail  unless  they  are  sufficient  to  give  title  on  the  theory  on  which 
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the  pleading  proceeds,  as  the  specific  facts  will  control,  and  not  the 
general  averments. 

Descent. — PartUion, — Sale  by  Commiagioner. — Purchase  by  Widow. — SubBequent 
Marriage. — Conveyance  to  Second  HtubaiuL — ConsideraUon. — A  widow  who 
purchases  at  commissioner's  sale,  under  partition  proceedings,  land  of 
which  her  husband  died  seized,  takes  by  purchase,  and  not  by  descent; 
and  where,  after  a  second  marriage,  she  conveys  to  a  third  person  who 
conveys  to  her  husband,  no  consideration  being  paid,  and  he  dies  seized 
of  the  land,  it  will  go  to  his  heirs,  and  not  to  the  heirs  of  the  first  hus- 
band. 

Decedents'  Estates. — Erroneous  Order  Vestinr/  Entire  Estate  in  Widow. — 
When  Conclusive. — Collateral  Attack. — An  order  of  the  common  pleas  court, 
having  jurisdiction,  vesting  the  entire  estate  of  a  deceased  husband  in 
his  widow  absolutely,  instead  of  in  her  in  trust  for  minor  children,  as 
required  by  the  statute  in  force  at  the  time  (1  K.  S.  1876,  p.  411,  section 
19),  while  erroneous,  was  not  void,  and  it  will  stand  as  against  a  col- 
lateral attack. 

From  the  Adams  Circuit  Court. 

li.  S.  Peterson,  E.  A.  Huffman,  B.  Harrison,  W,  H,  H. 
Miller  and  /.  B.  Elam,  for  appellants. 

«/.  E,  McDonald,  J.  M.  Butler  and  A,  L.  Mason,  for  ap- 
pellee. 

Elliott,  J. — The  appellants'  complaint  asserts  title  to  an 
undivided  interest  in  rt^al  estate  and  prays  that  a  decree  of 
partition  be  made  severing  the  interests  of  the  owners. 

The  cross  complaint  of  the  appellee  asserts  title  to  the 
whole  of  the  land  in  controversy,  and  pleads  specially  the 
facts  upon  which  the  claim  of  title  is  founded.  The  facts 
pleaded  are,  in  substance,  as  follows: 

On  the  21st  day  of  February,  1856,  the  real  estate  in  dis- 
pute was  owned  by  Calvin  S.  Dorwin,  who  died  intestate, 
leaving  as  his  heirs  his  widow,  Jane  E.  Dorwin,  and  his  chil- 
<lren,  Cornelius,  Hannah,  Mary,  Milton  and  Ella;  Milton 
and  Ella  died  unmarried  and  childless.  On  the  27th  day  of 
March,  1856,  the  widow,  Jane  E.  Dorwin,  filed  a  petition  in 
the  court  of  common  pleas  of  Adams  county,  praying  an 
order  of  partition,  and  a  judgment.was  entered  decreeing  that 
the  land  was  not  susceptible  of  diyfision,  and  directing  its 
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sale.  A  commissioner  was  appointed  by  the  court  to  make 
the  sale  and  he  did  sell  the  land  in  accordance  with  the  judg- 
ment of  the  court.  At  the  time  the  land  was  purchased  by 
Calvin  8.  Dorwin,  there  was  a  mortgage  on  it  for  f  100,  which 
Dorwin  had  assumed  to  pay.  The  real  estate  was  bought  by 
the  widow,  Jane  E.  Dorwin ;  she  paid  no  money,  but  assumed 
the  mortgage  lien,  and  in  payment  of  the  purcha-se-money 
receipted  for  her  distributive  share  of  her  deceased  husband's 
estate.  On  the  16th  day  of  June,  1859,  she  married  James 
S|)encer,  and  in  October,  1861,  she  and  her  husband,  Jame:$ 
Spencer,  conveyed  the  real  estate  to  William  D.  Frazee,  and 
Frazee  and  wife  conveyed  the  land  to  James  Spencer,  but  no 
consideration  was  paid  to  Jane  E.  Spencer  for  the  land,  ex- 
cept the  agreement  of  her  husband  to  pay  the  mortgage  debt. 
This  agreement  was  not  performed,  and  the  debt  was  subse- 
quently paid  by  Jane  E.  Spencer.  A  child  was  the  fruit  of 
the  marriage  of  James  Spencer  and  Jane  E.  Dorwin,  and  it 
was  living  at  the  time  of  the  former^s  death,  in  November, 
1862.  In  January,  1863,  the  court  of  common  pleas  ordered 
that  all  of  the  real  and  j>ersonal  estate  of  which  James  Spencer 
died  the  owner  should  be  delivered  to  his  widow.  The 
widow,  Jane  E.  Spencer,  paid  the  costs  of  appraising  the  in- 
testate's property,  the  (\xpenses  of  the  last  sickness  and  of 
the  funeral,  and  maintained  the  child  of  her  marriage  with 
James  Spencer  until  it  died  at  the  age  of  nine  years.  The 
money  thus  expended  by  the  widow  exceeded  the  value  of 
the  property  turned  over  to  her.  In  September,  1864,  Jane 
E.  Spencer  became  the  wife  of  Alfred  Hill,  and  so  continued 
until  her  death,  in  January,  1876.  She  died  intestate,  leav- 
ing as  her  heirs  her  husband,  Alfred  Hill,  and  her  children, 
by  her  first  marriage,  Cornelius,  Hannah  and  Mary.  Hannah 
purchased  the  interest  of  Alfred  Hill  and  of  her  brother  and 
sisters.  The  cross  complainant  purchased  the  land  from 
Hannah  Dorwin,  entered  into  possession  and  made  lasting 
and  valuable  improvements.  • 

Where  a  plaintiff  undertakes  to  set  forth  the  facts  which 
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coD8titatc  his  title^  he  will  fail  unless  the  facts  are  sufficieut 
to  clothe  him  with  the  title  asserted,  and  it  is  the  facts  specif- 
ically pleaded  whicl\  will  control,  and  not  the  general  aver- 
ments of  the  pleading.  Reynolds  v.  Copeland,  71  Ind.  422 ; 
i^tUe  V.  Wenzely  77  Ind.  428 ;  Ragsdale  v.  Mitclielly  97  Ind. 
458;  Indianapolis,  etc.,  R.  W.  Co.  v.  Johnson,  102  Ind.  352, 
see  p.  354;  Louisville,  etc.,  R.  W.  Co.  v.  Payne,  103  Ind.  183; 
JLouisville,  etc.,  R.  W.  Co.  v.  Schmidt,  106  Ind.  73. 

A  cross  complaint  or  counter-claim  is  to  be  tested  by  sub- 
.stantially  the  same  rules  as  a  complaint.  Wadkifis  v.  Hill, 
106  Ind.  543 ;   Conger  v.  Miller,  104  Ind.  592. 

A  question  of  title  may  be  presented  in  an  action  for  par- 
tition, and  that  is  what  the  cross  complaint  here  attempts  to 
-do.  Ordinarily,  an  action  for  partition  does  not  present  for 
■adjudication  the  question  of  title,  but  the  pleadings  may  be 
so  framed  as  to  present  that  question,  an^  that  is  the  ques- 
tion which  the  pleading  before  us  attempts  to  present.  Thorp 
V.  Hanes,  ante,  p.  324,  and  cases  cited ;  Kreitline  v.  Franz, 
106  Ind.  359;  GulleU  v.  Miller,  106  Ind.  75;  Cooter  v.  Bos- 
ion,  89  Ind.  185. 

A  pleading  must  be  good  upon  the  theory  on  which  it  is 
constructed,  or  it  will  fall  before  a  demurrer.  Mescall  v. 
Tally,  91  Ind.  96;  Chicago,  etc.,  R.  R.  Go.  v.  Bills,  104  Ind. 
13,  and  cases  cited;    Wadkins  v.  Hill,  supra.    • 

The  question,  therefore,  is  this:  Do  the  facts  specifically 
cStated  in  the  appellee's  cross  complaint  show  title  in  him? 

James  Spencer,  according  to  the  allegations  of  the  cross 
complaint,  became  the  owner  of  the  property  in  controversy 
by  the  conveyance  made  to  him  by  William  D.  Frazee.  His 
wife,  the  widow  of  Calvin  S.  Dorwin,  was  the  owner  of  the 
property  by  purchase  made  of  the  commissioner  appointed 
by  the  court  in  the  partition  proceedings  commenced  in 
March,  1856.  She  is  not,  therefore,  claiming  title  through 
her  first  husband.  We  do  not  think  that  the  case  rests  upon 
the  authority  of  Neshitt  v.  Trindle,  64  Ind.  183,  for  two  rea- 
sons :    First.  In  this  case  the  conveyance  by  the  wife  was 


414  SUPREME  COURT  OF  INDIANA, 


Spencer  fi  ai.  v.  McGonagle. 


not  made  until  after  her  second  marriage.  Second.  The  wife 
here  owned  the  property  by  virtue  of  a  purchase  at  a  com- 
missioner's sale,  and  not  by  descent  from  her  deceased  hus- 
band. The  rule  declared  in  McMakin  v.  MichaeU^  23  Ind. 
462,  does,  however,  govern  the  case,  for  it  was  there  held, 
that  "  Where  a  widow  purchased  land  of  which  her  husband 
died  seized  at  a  commissioner's  sale,  under  proceedings  insti- 
tuted for  partition,  she  stands  in  the  same  condition  with 
respect  to  the  sale  as  a  stranger,  and  takes  the  land  by  pur- 
chase, not  by  descent."  No  reason  can  be  conceived  which 
impeaches  the  soundness  of  this  decision.  It  must  surely  be 
the  law  that  a  party  may  purchase  at  a  sale  made  under  a 
decree  in  a  partition  suit,  and  that  he  acquires  the  title  of 
the  parties  sold  under  such  decree.  Freeman  Co  ten.  and 
Par.,  section  548.  It  results,  therefore,  that  Mrs.  Spencer 
acquired  title  as  a  purchaser  at  the  partition  sale,  and  as  she 
conveyed  the  land  to  her  husband's  grantor  he  acquired, 
through  the  conveyance  to  him,  the  title  derived  by  his  wife 
from  the  commissioner.  As  he  held  this  title  at  his  death 
his  heirs  were  entitled  to  the  land,  and  not  the  heirs  of  Cal- 
vin 8.  Dorwin,  the  original  owner  of  the  land  and  the  first 
husband  of  Jane  E.  Spencer.  If  Mrs.  Spencer  did  not  take 
by  descent  from  her  first  husband,  but  did  take  as  a  pur- 
chaser, then  fhe  heirs  of  the  first  husband  can  not  exclude 
the  heirs  of  the  second  husband  who  was  the  remote  grantor 
of  his  wife.  It  is  not  enough,  therefore,  to  make  out  a  title 
to  the  whole  of  the  property  to  aver  that  the  appellee's 
grantors  were  the  children  of  Calvin  S.  Dorwin,  for,  at  the 
time  of  their  mother's  second  marriage,  slie  held  the  land  as 
a  purchaser,  and  not  in  virtue  of  her  first  marriage. 

If,  as  is  the  fact,  Mrs.  Spencer  acquired  the  land  by  pur- 
chase, she  had  a  right  to  do  what  she  chose  with  it,  and  as 
she  conveyed  to  Frazee,  who  afterwards  conveved  to  her 
second  husband,  he  took  a  valid  title.  It  does  not  matter  that 
the  second  husband  paid  no  consideration  for  the  conveyance 
to  him,  for  it  is  well  settled  that  a  voluntary  conveyance  is 
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good  against  a  grantor  and  his  heirs.  It  is,  therefore,  very 
clear  that  it  would  not  affect  the  rights  of  the  heirs  of  the 
second  husband,  even  if  we  should  regard  the  conveyance  to 
him  and  his  grantor  as  a  voluntary  one. 

Considered  without  reference  to  the  allegations  respecting 
the  delivery  of  the  intestate's  property  to  his  widow,  the  cross 
complaint  does  not  state  facts  showing  such  a  title  as  that  as* 
serted  by  the  cross  complainant.  It  is  true  that  the  children 
of  Mrs,  Spencer  by  her  first  husband  have  an  undivided  es- 
tate in  the  land  as  her  heirs  and  as  the  heirs  of  her  child  by 
Spencer,  but  that  is  not  the  title  asserfed.  The  theory  of  the 
cross  complaint  can  not  be  considered  as  sustained  by  the 
8|)ecific  facts  pleaded,  unless  the  order  of  the  court  subsequent 
to  the  death  of  Spencer  can  be  held  to  vest  the  entire  title 
in  Mrs.  Spencer,  for  the  title  asserted  is  very  different  from 
the  one  that  would  accrue  to  the  appellee's  grantors  as  the 
heirs  of  their  father.  Regarded  as  a  complaint  to  settle  title 
in  the  cross  complainant,  we  think  the  sufficiency  of  the 
pleading  must  depend  entirely  upon  the  effect  of  the  order 
made  subsequent  to  the  death  of  the  second  husband.  In 
saying  this  we  are  not  unmindful  of  the  fact  that  the  appel- 
lee claims  an  equitable  lien  bedause  his  grantor  paid  off  a 
mortgage  lien.  If  the  cross  complaint  had  properly  declared 
on  or  set  out  the  mortgage,  then  we  should  be  inclined  to  hold 
that  the  cross  complaint  entitled  the  appellee  to  some  relief, 
irrespective  of  the  other  question  presented ;  but,  as  no  case 
is  properly  made  for  the  enforcement  of  the  lien,  we  think 
the  pleading  can  not  be  upheld  as  a  complaint  to  foreclose  or 
enforce  a  lien.  Wadkiiia  v.  HilL  supra.  Where  a  pleading 
is  founded  on  a  written  instrument,  it  must  be  set  out,  or 
made  an  exhibit,  and  so  far  as  the  appellee's  cross  complaint 
counts  on  a  lien,  the  rights  of  the  appellee  are  simply  those 
of  an  equitable  assignee  of  a  mortgage. 

We  come  now  to  the  question  as  to  the  effect  of  the  order 
vesting  all  of  James  Spencer's  estate  in  his  widow.  The  aj)- 
pellants  rely  on  this  statute :    "  If  a  husband  die,  testate  or 
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intestate,  leaving  a  widow,  and  if  the  entire  estate,  real  and 
personal,  do  not  exceed  three  hundred  dollars,  it  shall  go 
without  administration  to  the  widow,  free  from  all  demands 
of  creditors,  in  trust  for  herself  and  the  infant  children  of  the 
deceased,  while  they  remain  infants  or  unmarried,  with  re- 
mainder over  to  the  widow,  and  if  there  shall  be  no  such  chil- 
dren, she  shall  take  the  whole  :  Provided,  That  if  the  widow 
shall  marry  while  any  of  such  children  remain  infants  and  un- 
married, the  husband  shall,  within  ten  days  after  such  mar- 
riage, execute  his  bond,  payable  to  the  State  of  Indiana,  in  a  suf- 
ficient penalty,  and  with  security  to  the  approval  of  the  clerk 
of  the  proper  court  of  common  pleas,  conditioned  for  the 
true  and  faithful  application  of  such  property,  or  so  much 
thereof  as  the  widow. may  have  at  the  time  of  the  marriage, 
to  the  benefit  of  such  children,  and  in  default  thereof,  the 
title  to  such  property  shall  vest  absolutely  in  such  children." 
1  R.  S.  1876,  p.  411,  section  19. 

It  is  conceded  by  appellee's  counsel  that  this  statute  was 
in  force  in  January,  1863,  and  acting  upon  this  assumption 
and  assuming,  without  deciding,  that  the  statute  was  then  in 
force,  we  will  dispose  of  the  question  as  it  is  presented  to  us. 
It  is  said  by  the  appellants'  counsel,  that  "  Ap|)ellants'  con- 
tention is,  that  by  reason  of  Hill's  failure  to  comply  with 
the  statute,  the  entire  property  taken  by  Mrs.  Spencer  by 
virtue  of  this  statute,  vested  according  to  the  terms  of  the 
law  in  the  minor  children  of  James  Spencer,  then  living."  In 
opposition  to  this  contention,  appellee's  counsel  say :  "  We 
insist  that  this  order  giving  the  property  absolutely  to  the 
widow,  and  not  to  her  in  trust  for  the  minor  child,  is  an  ad- 
judication of  the  title.  That  the  order  of  the  court  was 
erroneous  we  do  not  question.     That  it  was  void  we  deny." 

We  think  the  principle  contended  for  by  the  appellee  is  a 
sound  one,  for  we  understand  the  general  rule  to  be  that 
where  a  court  has  general  jurisdiction  of  a  subject,  its  orders 
and  judgments  are  not  void,  although  they  may  be  erroneous. 
Where  there   is  an  assumption  of  jurisdiction   in  a  matter 
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^vhere  there  is  general  jurisdiction  of  the  subject,  the  pre- 
fi>uinption  is  in  favor  of  the  authority  of  the  court.  Jackso7i 
V.  ^cUe,  etc.,  104  Ind.  516,  and  cases  cited;  Pickering  v. 
/State,  etc,  106  Ind.  228;  Updegraff  \,  Palmer,  ante,  p. 
181.  The  authority  to  decide  at  all  involves  the  authority 
to  decide  wrong  as  well  as  right.  Snehon  v.  State,  ex  reL,  16 
Ind.  29;  Lantz  v.  Maffett,  102  Ind.  23;  Quart  v.  Abbett,  102 
Ind.  233,  see  p.  239  (52  Am.  R.  662);  Smxirr  v.  State, 10^ 
Ind.  125,  see  p.  127.  We  think  that  the  court  of  common 
pleas  had  general  jurisdiction  over  the  subject,  and  that  its 
judgment,  although  erroneous,  was  not  void.  If  we  are  cor- 
rect in  this,  it  results  that  the  judgment,  although  palpably 
erroneous,  can  not  be  collaterally  impeached. 

What  we  have  said  disposes  of  all  the  questions  in  the  case, 
;and  we  deem  it  unnecessary  to  examine  the  other  rulings 
in  detail. 

Judgment  affirmed. 
Piled  Sept.  21, 1886. 


No.  12,605. 
BuSER  ET  AL.  V,  ShEPARD  ET  AL. 

Shebipp's  Sale.— }Ft/<j'«  IiUerest  in  Real  Estate.— Act  of  March  11th,  1875.— 
TenaaiUa  in  Common, — Where  a  sale  of  real  estate  is  made  upon  a  judg- 
ment rendered  against  a  husband  alone,  after  the  act  of  March  11th, 
1875  (R.  S.  1881,  section  2508),  took  effect,  whether  the  judgment  was 
rendered  on  a  contract  made  before  or  after  the  taking  effect  of  such  act, 
the  inchoate  one-third  interest  of  the  wife  becomes  absolute,  as  of  the 
date  of  the  sale,  in  the  event  of  a  failure  to  redeem,  and  she  and  the 
purchaser  are  thereafter  tenants  in  common. 

Same. — Sale  of  FTusbancPs  Pi'operty. — Redemption  by  Wife. — In  such  case  the 
wife  has  no  right  to  redeem  from  an  execution  sale  of  her  husband's 
two-thirds  interest  in  the  land,  as  such  right  exists  onlr  in  favor  of  one 
who  has  such  an  interest  that  the  right  to  redeem  is  necessary  for  its 
protection. 

Vol.  107.— 27 


107   417 

196  4tm 

187    191 


107   4171 

1S9  m 


107    417 

141    441 


1107    417 

|loO    40B' 

[107.  iU 

158  4in 


107 
170 


417 
313 


418  SUPREME  COURT  OF  INDIANA, 


Buser  et  oL  i\  Shepard  ei  al. 


Same.— Jfec*antc*»  Lien  PrwUmdy  Acquired  Not  Affected  hy  Act  of  Wo.^ 
Where  a  mechanic's  lien  had  attached  prior  to  the  taking  effect  of  the 
act  of  March  11th,  1875,  and  the  foreclosure  and  sale  were  subsequent 
thereto,  such  act  does  not  apply,  and  the  wife  takes  no  rights  thereunder. 

Same. —  Whal  Complaint  to  Bedeein  Must  Slibw, — A  bill  to  redeem  must  sliuv 
on  its  face  that  the  person  seeking  to  exercise  the  right  has  a  subsisting 
interest  in  the  land,  derived  from  the  person  whose  contract  or  obliga- 
tion created  the  lien,  or  that  such  interest  in  some  wav  springs  out  of 
the  general  equity  of  redemption  of  such  person. 

Sabie. — Insufficient  Complaint, — A  complaint  by  a  wife  who  seeks  to  redeem 
from  an  execution  sale,  which  merely  shows  that  at  the  time  of  the  sale 
her  husband  was  the  fee  simple  owner  of  the  real  estate,  and  that  she 
was  his  wife,  and  not  a  party  to  the  judgment,  does  not  state  a  case  en- 
titling her  te  redeem  after  the  year  allowed  by  statute. 

Same. — Purchaser  Pendente  Lite. — One  who  acquires  an  interest  in  property 
while  it  is  the  subject  of  litigation,  is  as  conclusively  bound  by  the 
result  of  a  pending  suit,  as  if  he  had  been  a  party  to  it  from  the  outset, 
and  his  right  to  redeem  must  be  exercised  within  one  year  from  thedate- 
of  the  sale. 

From  the  Marion  Superior  Court. 

R,  Denny  and  W.  Patterson,  for  appellants. 
F.  Carter,  for  appellees. 

Mitchell.,  J. — The  complaint  in  this  case  was  in  two  par- 
agraphs. The  first  presented  an  ordinary  action  for  the  parti- 
tion of  real  estate,  and  for  an  accounting  for  rents  and  profits 
by  the  tenant  in  possession. 

The  plaintiff  set  up  that  she  acquired  her  interest  in  the 
property  by  virtue  of  her  marital  relation  with  her  husband, 
Jacob  N.  Buser,  who  formerly  owned  the  land,  and  whose  in- 
terest had  been  transferred  under  a  judicial  sale,  through  mesne 
conveyances,  to  the  defendant  Shepard.  Her  claim  was,  that 
upon  the  sale  of  her  husband's  two-thirds  interest,  she  be- 
came vested  with  an  estate  in  fee  simple  in  the  undivided  one- 
third,  under  the  act  of  March  11th,  1875. 

The  second  paragraph  of  the  complaint  was  in  effect  a  bill 
by  the  appellant,  Rebecca  M.  Buser,  to  redeem. 

This  paragraph  alleges,  in  brief,  that  a  mechanic's  lien  at- 
tached to  the  land  in  controversy,  January  14th,  1875.     It  \i 
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averred  further  that  on  the  17th  day  of  November,  1875,  a 
suit  was  instituted  to  foreclose  this  lien,  and  that  a  decree  and 
order  of  sale  were  entered  therein  March  3d,  1877.  A  sale 
was  made  on  the  6th  day  of  October^  1877,  and  through 
certain  mesne  conveyances  from  the  purchaser  at  such  sale, 
the  title  was  transferred  to  the  appellee  Shepard.  The  com- 
plaint contains  an  averment  that  at  the  date  of  such  sale  the 
appellant's  husband,  Jacob  N.  Buser,  was  the  fee  simple  owner 
pf  the  land,  and  that  the  plaintiff,  Rebecca  M.  Buser,  was  not 
a  party  to  the  decree  of  foreclosure.  She  offered  to  pay  any 
sum  which  might  be  found  due  after  taking  an  account  of  the 
rents  and  profits,  and  prayed  the  intervention  of  the  Court  to 
fix  the  terms  upon  which  she  should  be  permitted  to  redeem. 

A  demurrer  was  sustained  to  this  last  paragraph  of  the 
complaint,  and  this  ruling  presents  the  first  question  for  con- 
sideration. The  argument  in  support  of  the  ruling  of  the 
court  assumes,  that  because  the  sale  under  the  decree  of  fore- 
closure of  the  mechanic's  lien  was  not  made  until  after  the 
act  of  March  11th,  1875,  came  in  force,  the  appellant,  as  the 
wife  of  Jacob  X.  Buser,  upon  such  sale,  became  vested  with 
an  absolute  title  in  fee  to  the  undivided  one-third  of  the  land 
sold,  and  that  she  had  therefore  no  interest  or  right  of  re- 
demption in  the  other  two-thirds,  which,  it  is  contended,  the 
purchaser  acquired  under  the  sale,  free  from  any  right  of  re- 
demption by  the  wife. 

The  effect  of  the  act  of  March  11th,  1875  (section  2508,  E. 
S.  1881),  is  such  that  in  all  cases  of  judicial  sales  of  real  proj)- 
erty — by  which  is  meant  all  sales  which  rest  on  the  judgment, 
or  are  made  under  the  supervision  of  a  court — in  which  a 
married  woman  has  an  inchoate  interest,  which  by  the  judg- 
ment is  not  directed  to  be  sold  or  barred,  such  interest  be- 
comes absolute,  and  vests  in  the  wife  in  the  same  manner  and 
to  the  same  extent  as  if  the  husband  should  die  on  the  day 
of  the  sale.  The  language  of  the  act,  literally  applied,  sus- 
tains the  position  assumed  on  behalf  of  the  appellee,  and  sup- 
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ports  the  conclusion  reached  by  the  court  below.  The  statute 
has  not  been,  and  can  not  in  all  cases  be  so  applied. 

Where  salens  of  real  estate  are  made  upon  judgments  ren- 
dered agaiu8t  a  husband  after  the  act  took  effect,  whether 
such  judgments  were  rendered  on  contracts  made  before  or 
after  the  taking  effect  of  the  act,  the  hitherto  inchoate  inter- 
est of  the  wife  becomes  consummate.  Taylor  v.  SiockweUy  66 
Ind.  505.  In  such  a  case  the  sale  and  conveyance  carry 
only  the  undivided  two-thirds  of  the  property.  The  interest 
of  the  wife,  which  prior  thereto  was  inchoate,  becomes  by 
the  event  of  an  unredeemed  sale  absolute.  Upon  the  con- 
veyance to  the  purchaser,  the  statute  consummat<?8  in  the  wife 
of  the  execution  debtor,  by  relation,  as  of  the  date  of  the 
fiale,  an  interest  in  fee  simple,  equal  to  an  undivided  one- 
third  of  the  land  sold.  The  purchaser  and  the  wife  be- 
come thereafter  tenants  in  common  of  the  land  previously 
owned  by  the  husband,  neither  having  any  interest,  except  as 
«uoh  tenants,  in  the  share  of  the  other.  Summit  v.  Elldt,  88 
Ind.  227 ;  PaUiaon  v.  Smithy  93  Ind.  447. 

Where  this  is  the  case,  the  wife  has  no  such  interest  by 

reason  of  the  sale  and  convevance  of  the  two-thirds  interest 

ft 

of  her  husband,  as  would  give  her  a  right  of  redemption. 
The  right  of  redemption  exists  only  in  favor  of  one  who  has 
an  Interest  in  the  land  sold.  This  interest  may  be  either  legal 
or  equitable,  absolute  or  inchoate.  It  may  have  arisen  by 
operation  of  law  or  otherwise,  but  it  must  be  an  interest,  the 
security  and  protection  of  which  render  the  equitable  right 
of  redemption  necessary,  and  it  must  have  been  derived  me- 
diately or  immediately  from  the  mortgagor  or  judgment 
debtor.  5  Wait  Actions  and  Def.  427 ;  2  Jones  Mort.,  sec- 
tion 1055;   3  Pomeroy  Eq.  Jur.,  section*  1220. 

The  right  of  redemption  of  a  tenant  in  common  is  confined 
to  such  encumbrances  as  affect  as  well  the  interest  of  the  re- 
dcmptioner  as  that  of  the  other  tenants.  WaJthins  v.  Eaton, 
SO  Maine,  529 ;  Gentry  v.  Gentry,  1  Sneed,  87. 

After  the  wi&'s  interest  in  the  lands  of  her  husband  be- 
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comes  consummate  under  the  act  of  1875,  she  has  no  estate 
or  interest  in  that  part  sold,  which  is  the  subject  of  protec- 
tion. That  part  which  vests  in  her  needs  no  protection,  as  it 
is  in  no  wise  affected  by  the  sale.  Opdyke  v.  Bartles,  3  Stocks 
(N.  J.)  133. 

To  give  the  statute  under  consideration  such  a  construc- 
tion, as  would  authorize  the  wife  to  redeem  from  an  execution 
sale  of  her  husband's  interest  in  the  land,  would  render  it 
practically  impossible  in  most  cases  for  a  purchaser  to  acquire 
an  irredeemable  title.  In  suits  upon  contracts  executed  by 
her  husband  alone,  she  could  not  be  made  a  party,  and  there 
would  be  no  means  of  cutting  off  the  wife's  right  of  redemp- 
tion, except  by  bringing  a  suit  for  that  j>urpo.se,  or  by  wait- 
ing the  lapse  of  time. 

This  much  has  been  said  upon  tht*  appellee's  theory  that 
the  act  of  March  11th,  1875,  controlled  in  determining  the 
respective  rights  of  Mrs.  Buser  and  the  purchaser  under  the 
decree  of  foreclosure  referred  to  in  the  complaint. 

Upon  the  facts  stated  in  the  paragraph  under  consideration^ 
the  statute  above  mentioned  has,  however,  no  application. 

It  will  be  observed  that  the  mechanic's  lien  upon  which 
the  decree  and  order  of  sale,  under  which  the  land  was  sold, 
were  rendered,  attached  in  January,  1875.  This  was  before 
the  statute  in  question  was  passed.  It  results  that  at  the 
time  the  act  went  into  effect,  a  specific  lien  had  been  acquired 
upon  the  land,  whch  was  in  no  manner  affected  by  the  en- 
actment under  consideration.  As  against  this  lien,  and  a 
sale  made  in  the  enforcement  of  it,  the  rights  of  the  wife 
were  no  greater  after  than  before  the  passage  and  taking 
effect  of  the  act.  This  conclusion  follows  necessarily  from  a 
due  regard  to  the  constitutional  provision  forbidding  the 
States  to  pass  any  "law  impairing  the  obligjition  of  con- 
tracts." Const.  U.  S.,  art.  1,  section  10.  One  of  the  legal 
remedies  for  the  enforcement  of  a  contract  in  favor  of  me- 
chanics and  material  men,  was  the  acquisition  and  enforce- 
ment of  a  specific  lien  allowed  by  law  upon  the  property 
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which  was  improved  and  rendered  more  valuable  by  the  be- 
stowal of  their  labor  and  material  upon  it.  This  lien  at  tb« 
time  it  attached  affected  not  only  the  two-thirds,  but  the 
whole  of  the  property.  The  foundation  of  the  lien  was  the 
contract  of  the  owner  of  the  property  with  the  builder  or 
material  man. 

Remedies  which  are  available  for  the  enforcement  of  a 
contract,  at  the  time  and  place  where  it  is  made,  are  part  of 
it«  obligation.  It  is  not  to  be  supposed  that  the  Legislature 
intended,  by  the  act  of  1875,  to  impair  this  obligation  to  auy 
material  extent.  It  was  beyond  its  power  to  do  so.  J/c- 
aiothlin  V.  Pollard,  81  Ind.  228;  Vomillion  v.  Nelson,  87 
Ind.  194,  and  cases  cited;  Gunn  v.  Bairy,  15  Wall.  610. 

An  enactment  which  would  render  an  existing  mechanic's 
lien,  covering  an  entire  property  belonging  to  a  husband, 
subordinate  to  the  right  of  the  wife  to  take  one-third  of 
such  property  absolutely,  would  be  a  material  obstruction 
and  impairment  of  a  vested  right  which  accrued  under  a 
contract.  Since,  therefore,  the  sale  was  not  affected  by  the 
provisions  of  the  act  of  1875,  it  is  clear  the  only  right  of 
Mrs.  Buser,  if  she  had  any  right  at  all,  was  to  redeem.  Kis- 
sell  V.  Eaton,  64  Ind.  248 ;  Ragsdale  v.  Mitchelly  97  Ind.  458. 
Whether  she  had  a  right  of  redemption  or  not,  depends  upon 
whether  the  facts  stated  in  the  second  paragraph  of  the  com- 
plaint show  that  she  had  an  interest  in  the  property  sold, 
either  inchoate  or  consummate,  which  put  her  in  privity  with 
the  person  whose  contract  created  the  lien. 

A  bill  to  redeem  must  show  on  its  face  that  the  person 
seeking  to  exercise  the  right  has  a  subsisting  interest  in  the 
land,  derived  immediately  or  remotely  from  the  person  whose 
contract  or  obligation  created  the  Hen,  or  that  such  interest 
in  some  way  springs  out  of  the  general  equity  of  redemption 
of  such  person.      Grant  v.  Dunne,  9  Johns.  591. 

A  party  claiming  an  interest  under  a  derivative  title  must 
show  how  that  title  was  derived,  so  that  the  defendant  may 
be  informed  of  the  nature  of  the  title  and  interest  claimed. 
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It  must  appear  in  such  a  case,  from  the  facts  stated^  that  the 
jMirty  claiming  the  right  to  redeem  has  derived  such  an  in- 
terest in  the  property  sold  as  entitles  him  to  redeem  in  the 
Tight  of  the  original  encumbrancer.  This  for  the  reason  that 
the  defendant  may,  upon  the  facts  being  fully  exhibited  which 
:8how  the  plaintiff's  interest,  admit  his  claim  without  further 
expense.     Smith  v.  Amtht,  9  Mich.  465. 

Applying  these  principles  to  the  case  in  hand,  we  find  the 
second  paragraph  wholly  deficient  as  a  bill  to  redeem.  There 
is  an  entire  absence  of  any  statement  which  indicates  who 
owned  the  land  when  the  mechanic's  lien  attached.  The  only 
statement  on  the  face  of  the  complaint,  which  in  any  way 
^connects  the  appellant,  Rebecca  M.  Buser,  with  the  title,  is 
the  allegation  that  at  the  time  of  the  sale  Jacob  N.  Buser 
-was  the  fee  simple  owner,  and  that  the  appellant,  Rebecca, 
Avas  his  wife.  Whether  her  husband  owned  the  land  at  the 
time  the  lien  attached,  or  whether  he  claims  in  the  right  of 
the  encumbrancer,  or  otherwise,  or  whether  if  lie  does  so  claim, 
he  took  his  title  pendente  life  or  not,  is  left  to  conjecture.  If 
the  title  of  the  appellant's  husband  was  acquired  pending  the 
litigation,  or  after  the  decree  foreclosing  the  lien  was  ren- 
dered, then  both  he  and  the  appellant  were  bound  by  the  de- 
cree, and  their  right  to  redeem  must  have  been  exercised 
within  one  year.  If  he  acquired  his  title  from  a  source  other 
than  through  the  encumbrancer,  then  she  has  no  right  of 
redemption. 

Upon  the  supposition  that  the  appellant  stated  her  right, 
in  her  bill,  in  the  manner  most  advantageous,  all  that  can  be 
said  18,  more  than  one  year  having  elapsed  since  the  sale,  her 
right  to  redeem  does  not  appear,  and  the  demurrer  to  the 
second  paragraph  of  the  complaint  was  therefore  properly 
sustained. 

The  next  error  complained  of  is  the  overruling  of  the  ap- 
pellant's demurrer  to  the  second  paragraph  of  the  answer  to 
ithe  first  paragraph  of  the  complaint. 

The  substance  of  this  answer,  which  was  directed  to  that 
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paragraph  of  the  complaint  which  so*ught  ])artitioD,  is  id 
eiTect  that  the  appellant^s  husband  was  the  owner  of  the  land 
when  the  mechanic's  lien  attached,  on  Jauuiiry  14th,  1875; 
that  during  the  pendency  of  the  suit  to  foreclose  the  lien,  she 
and  her  husband  joined  in  a  conveyance  to  one  Myers;  that 
while  the  suit  was  still  pending  Myers  reconveyed  the  land 
to  her  husband.  Subsequently,  a  judgment  and  decree  were* 
given,  foreclosing  the  lien,  after  which,  on  October  6th,  1879^ 
the  land  wa.s  sold  under  the  decree.  By  mesne  conveyances- 
from  tlie  purchaser  under  this  decree,  the  title  has  become 
vested  in  the  appellee  Shepard. 

As  we  have  already  seen,  the  lien  having  attached  prior  to 
the  taking  effect  of  the  act  of  March  11th,  1875,  the  sale  was 
not  within  the  provisions  of  that  act,  and  no  absolute  title 
vested  in  tltfe  wife.  Having  been  vested  with  no  estate,  m 
no  event  would  she  have  been  entitled  to  partition.  Even  if 
the  sale  had  been  within  the  act  of  1875,  since,  by  joining 
her  husband  in  a  conveyance  to  Myers,  she  extinguished  her 
inchoate  interest  for  the  time  being,  she  was  not  in  a  jK)si- 
tion  to  claim  that  the  reconveyance  from  Myers  restored  her 
to  her  original  interest,  free  from  the  encumbrance  of  the 
mechanic's  lien.  By  the  reconveyance  from  Myers,  her  hus- 
band  took  a  new  estate  in  the  land,  as  of  the  date  of  such  re- 
conveyance. The  estate  which  he  then  took,  as  well  as  the 
inchoate  interest  which  accrued  to  his  wife,  was  subject  to 
the  existing  encumbrance,  and  the  interests  of  both  were 
bound  by  the  decree  which  was  afterwards  given  in-  the  suit 
pending  at  the  time  the  reconveyance  was  made.  Hudson  v. 
Eva7i8, 81  Ind.  596 ;  Truitt  v.  Truitt,  38  Ind.  16  ;  2  Pomeroy 
Eq.  Jur.,  section  632. 

One  who  acquires  an  interest  in  property  while  it  is  the 
subject  of  litigation,  is  as  conclusively  bound  by  the  result 
of  a  pc^nding  suit  as  if  he  had  been  a  party  to  it  from  the 
outset.  Bellamy  v.  Sabine,  1  DcGex  &  J.  566 ;  Tilton  y. 
afield,  93  U.  S.  163  ;  Smith  v.  Hodsdnn,  3  Atl.  R.  276. 

As,  however,  the  sale  was,  for  the  reasons  already  given,  in 
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DO  wise  affected  by  the  statute  under  which  it  is  claimed  the 
appellant's  interest  became  a  vested  estate,  we  pursue  this 
branch  of  the  inquiry  no  further. 

This  feature  of  the  case,  as  well  as  the  other  questions  dis- 
cussed, which  we  do  not  notice  in  detail^  is  fully  disposed 
of  by  the  conclusions  already  reached. 

Under  the  facts  which  appear  in  the  answer,  the  appellant 
had  no  right  except  a  right  to  redeem.  Having  come  into, 
whatever  interest  she  had  in  the  land  by  the  reconveyance 
from  Myers  to  her  husband  pending  the  suit,  she  must  have 
exercised  her  right  to  redeem  within  one  year  from  the  date 
of  the  sale.  Not  having  done  this,  upon  the  facts  as  they  ap- 
pear, we  can  not  perceive  that  she  is  entitled  to  any  remedy. 

Judgment  affirmed,  with  costs. 

Fil^  Sept  21,  1886. 
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DALLVILLB  ET  AL. 

Sheriff's  Sale. — Efed  of  Receipt  by  Purchaser  of  Ptirt  of  Redetnpium  Money, 
— Lien, — The  purchaser  of  real  estate  at  sherifT's  sale  is  not  bound  to 
receive  less  than  the  whole  amount  of  the  redemption  money ;  but  if  he 
receives  a  part,  he  thereby  surrenders  his  right  to  enforce  a  forfeiture 
under  the  statute,  and  converts  his  purchase  into  a  mere  lien  to  secure 
the  payment  of  the  balance  of  the  redemption  money. 

Same. — Suit  by  Purchaser  to  Enfoi-re  Lien, — Deed, — In  such  case  it  is  nt)t 
necessary  to  the  purchaser's  cause  of  action  to  enforce  his  lien,  that  he 
Hhonhl  take  adee<I  to  the  real  estate  from  the  sheriff,  as  such  deed  would 
not  strengthen  the  lien. 

Same. — Statute  of  f/imitafioTU*. — The  ten  years*  statute  of  limitation  does 
not  apply  to  a  suit  by  the  purchaser  at  a  sheriff's  sale  to  enforce  his 
lien. 
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Practice. — New  Trial. — Excessive  Damages, — A  question  as  to  excessiTe 
damages  must  be  presented  bv  an  assignment  in  the  motion  for  a  nev 
trial. 

From  the  Noble  Circuit  Court. 

V.  C.  Mains,  for  appellants. 

A.  A.  Chapin  and  iJ.  P.  Barr,  for  appellees. 

HowK,  C.  J. — By  the  assignment  of  errors  upon  the  record 
of  this  cause,  the  sufficiency  of  appellees'  complaint  to  vrith- 
stand  a  demurrer,  for  the  alleged  want  of  facts,  is  the  first 
question  we  are  required  to  consider  and  decide  herein. 

This  suit  was  commenced  by  the  appellees,  First  National 
Bank  of  Kendallville  and  John  Mitchell,  against  the  appel- 
lants, Peter  Ringle  and  Nancy  Ringle,  on  the  10th  day  of 
January,  1885.  In  their  complaint  the  appellees  showed  at 
great  length,  that  long  before  the  13th  day  of  May,  1871, 
ilivers  named  parties  had  recovered  divers  judgments  for 
divers  sums  of  money  and  costs,  against  appellant  Peter  Rin- 
gle, in  the  court  below;  that  upon  such  judgments,  execu- 
tions had  been  duly  issued  by  the  clerk  of  such  court,  and 
directed  and  delivered  to  the  sheriff  of  Noble  county ;  that, 
by  virtue  of  such  executions,  the  sheriff  of  such  county  had 
levied  upon  the  north  half  of  lot  number  forty-three,  in 
MitchelFs  addition  to  the  town  of  Kendallville,  in  Noble 
county,  as  the  property  of  appellant  Peter  Ringle,  to  satisfy 
such  executions ;  that  after  having  advertised  the  time  and 
place  of  sale,  in  the  manner  prescribed  by  law,  the  sheriff 
aforesaid  did,  by  virtue  of  such  executions,  on  the  13th  day 
of  May,  1871,  at  the  door  of  the  court-house  of  Noble  county, 
offer  and  sell  at  public  auction  the  real  estate  above  described 
to  Lydia  A.  Bicknell  and  Stephen  Majors  for  the  sum  of 
$666.67,  that  being  the  highest  and  best  bid  made  therefor 
and  more  than  two-thirds  of  the  appraised  value  thereof;  and 
that  such  sheriff  then  and  there  executed  to  saiH  Bicknell  and 
Majors  a  certificate  of  their  purchase  of  such  real  estate,  as 
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Teqaired  by  the  statute,  a  copy  of  which  certificate  was  filed 
with  and  made  part  of  appellees'  complaint. 

And  appellees  alleged  that,  by  the  terms  of  such  certificate 
of  purchase  and  of  the  law  then  in  force  in  relation  to  sheriff's 
sales  of  real  estate,  appellant  Peter  Ringle  had  the  right  to 
redeem  such  real  estate  from  such  sale  thereof  by  the  pay- 
ment of  the  amount  of  the  purchase-price,  at  any  time  within 
one  year  from  the  date  of  such  sale,  with  ten  per  centum  in- 
terest thereon ;  that,  on  March  20th,  1872,  the  said  Lydia  A. 
Bicknell,  in  payment  and  satisfaction  of  an  antecedent  debt 
then  due  from  her  to  the  appellee  Bank,  assigned  in  writing  to 
such  bank  all  her  right,  title  and  interest  in  and  to  such  cer- 
tificate; that,  on  May  12th,  1872,  appellant  Peter  Ringle, 
with  full  knowledge  of  all  the  facts,  paid  the  appellee  Bank, 
the  sum  of  $167,  as  redemption  money  on  such  sale  and  pur- 
chase, and  to  said  Stephen  Majors  the  sum  of  $133,  which 
.was  then  received  upon  the  redemption  of  such  real  estate 
from  such  sale;  that,  on  January  22d,  1873,  appellant  Peter 
Ringle  paid  the  further  sum  of  $50  as  redemption  money 
from  such  sale;  that,  on  April  2d,  1874,  the  said  Stephen 
Alajors  assigned  in  writing  all  his  right  and  interest  in  and 
to  such  certificate  to  the  appellee  Mitchell,  then  president  of 
such  bank,  and  on  the  same  day  the  appellant  Peter  Ringle 
paid  the  appellees  as  redemption  money  the  further  sum  of 
§150;  and  that  there  was  due  and  unpaid,  of  such  redemp- 
tion money,  the  sum  of  $900.02,  including  interest,  which 
appellant  Peter  Ringle  still  owed. 

And  the  ap{K»lleos  further  said  that  appellant  Xancy  Rin- 
gle was  the  wife  of  said  Peter  Ringle,  but  was  not  married 
to  him  until  January  1st,  1884,  and  subsequent  to  all  the  pro- 
ceedings aforesaid,  and  that  any  interest  she  had  in  such  real 
<'state  was  subject  and  junior  to  the  lien  of  appellees,  created 
by  such  sale  and  certificate  of  purchase.     Wherefore,  etc. 

Appellants'  separate  demurrers  to  appellees'  complaint,  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  were  overruled  by  the  court,  and  these  rul- 
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ings  are  assigned  here  as  errors.  It  is  claimed  by  appellants' 
counsel,  as  we  understand  his  argument,  that  appellees'  com- 
plaint is  bad,  and  the  demurrers  thereto  ought  to  have  been 
sustained,  because,  upon  the  facts  stated  therein  and  under 
the  redemption  law  of  June  4th,  1861,  in  force  at  the  time, 
they  had  the  right,  after  the  expiration  of  one  year  from  the 
date  of  the  sheriff's  sale,  to  demand  and  receive  from  the 
•sheriff  of  Noble  county  a  sheriff's  deed  of  the  real  estate 
sold.  Counsel  says:  **  We  think  the  only  remedy  the  aj)-' 
pellees  have  in  this  case,  is  under  the  statute  cited,  and  under 
it  they  have  a  right  to  a  deed  at  any  time  after  the  expiration 
of  the  year  for  redemption ;  for,  under  this  statute,  at  the 
expiration  of  the  year  for  redemption,  if  not  redeemed,  the 
right  of  the  holder  of  such  certificate  to  a  deed  thereunder 
becomes  absolute,  and  so  continues  until  the  execution  of 
such  deed.     Maddux  v.  Watkimf,  88  Ind.  74." 

Doubtless,  it  is  true,  that  appellees  had  the  right,  under 
the  statute,  to  demand  and  receive  from  the  sheriff  of  the 
county  a  proper  conveyance  of  the  real  estate,  described  in 
their  certificate.  But  it  is  equally  true,  that,  upon  the  fact* 
stated  in  appellees'  complaint,  such  sheriff's  deed,  however 
absolute  in  its  terms,  *'  would  not  operate  as  against  the  ap- 
pellants to  convey  the  legal  title  to  such  real  estate,  exceptor 
a  security  in  the  nature  of  a  mortgage  for  the  unpaid  balance 
of  the  redemption  money."  McMakin  v.  Schenck,  98  Ind. 
264.     Cox  V.  Ratcliffe,  105  Ind.  374. 

In  the  case  in  hand,  appellants'  counsel  virtually  concedes 
that,  if  the  appellees  had  taken  a  deed  from  the  sheriff  of 
the  real  estate  described  in  their  certificate,  and  thev  had 
alleged  that  fact  in  their  complaint,  it  would  have  been  suffi- 
cient to  withstand  their  demurrers,  and  to  have  entitled  ap- 
pellees to  a  decree  enforcing  their  lien  upon  the  real  estate 
for  the  unpaid  balance  of  the  redemption  money.  We  are 
of  opinion,  however,  that  it  was  not  necessary  to  the  suffi- 
ciency of  appellees'  cause  of  action,  that  they  should  have 
taken  a  deed  of  the  real  estate  from  the  sheriff  before  or  after 
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they  commenced  their  suit.  The  facts  stated  in  their  com- 
plaint wore  sufficient  to  show  that  they  had  a  lien  upon  the 
real  estate  to  secure  the  payment  of  the  balance  of  the  re- 
ilemption  money.  A  sheriff's  deed  of  the  real  estate  might 
have  afforded  additional  evidence  of  the  existence  of  such 
lien  ;  but  the  lien  existed  without  any  such  deed,  and  was  not 
even  strengthened  thereby.  In  Hughart  v.  Lenbnrg,  45  Ind. 
498,  the  court  said :  "  The  purchaser  is  under  no  obligation 
to  receive  less  than  the  whole  amount  of  the  purchase- 
money.  But  if  he  receive  a  part,  he  thereby  changes  the 
character  of  his  title,  surrenders  his  right  to  enforce  a  for- 
feiture under  the  statute,  and  by  enabling  the  owner  to 
redeem  after  the  year,  converts  his  purchase  into  a  mere  lien  to 
eecure  the  payment  of  the  balance  of  the  purchase-money." 
The  doctrine  here  declared  has  been  approved  and  followed 
in  many  of  our  decisions.  Spath  v.  Hankifts,  55  Ind.  155; 
Tinkler  v.  Swaynie,  71  Ind.  562;  Cox  v.  Arnsmann,  76  Ind. 
210;  McOuat  v.  Cathcart,  84  Ind.  567;  Taggart  v.  McKin- 
sey,  85  Ind.  392 ;  Ayers  v.  Slifer,  89  Ind.  433 ;  BvU  v.  B^dt, 
91  Ind.  305;  Rector  v.  Shirk,  92^Ind.  31;  Shade  v.  Orev- 
istoHy  93  Ind.  591 ;  Beatty  v.  Brwmmett,  94  Ind.  76. 

Appellees'  complaint  stated  facts  sufficient  to  constitute  a 
'Cause  of  action,  and  the  demOrrers  thereto  were  correctly 
overruled. 

In  the  second  paragraph  of  his  separate  answer,  appellant 
Peter  Ringle  alleged  that  appellees'  cause  of  action  did  not 
accrue  in  the  last  ten  years  before  the  bringing  of  this  action. 
Wherefore,  etc.  To  this  paragraph  of  answer,  tlie  court  sus- 
tained a  demurrer,  and  this  ruling  is  assigne<l  here  as  error. 

The  limitation  pleaded  is  applicable  only  to  actions  brought 
by  the  execution-debtor  for  the  recovery  of  real  property 
sold  on  execution,  and  to  actions  upon  bills  of  exchange, 
promissory  notes  and  other  written  contracts  for  the  payment 
of  money.  The  case  in  hand  does  not  fall  within  either  of 
these  classes  of  actions.     Manifestly,  therefore,  the  court  did 
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not  err  in  sustaining  a  demurrer  to  such  second  paragraph  of 
answer.     Nutter  v.  Hawkins,  93  Ind.  260. 

The  only  other  error,  properly  assigned  by  the  appellants^ 
is  the  overruling  of  their  motion  for  a  new  trial.  But  the 
evidence  is  not  in  the  record,  and  in  the  absence  of  the  evi- 
dence this  assignment  of  error  presents  no  question  for  our 
decision.  It  is  claimed  in  argument,  by  appellants'  coansel, 
that  the  court  erred  in  allowing  the  appellees  interest.  Thi» 
error,  if  it  exists,  is  not  shown  by  the  record.  Besides,  in 
their  motion  for  a  new  trial,  appellants  did  not  assign,  as 
cause  therefor,  either  that  the  damages  assessed  were  exces- 
sive, or  that  the  court  had  erred  in  assessing  the  amonnt  of 
appellees'  recovery.  Therefore,  even  if  the  evidence  were 
properly  in  the  record,  there  would  be  no  question  properly 
presented  in  relation  to  the  amount  of  appellees'  peoovery. 
Floyd  V.  Maddux,  68  Ind.  124;  Warner  v.  Curran,  75  Ind. 
309;  Dmich  v.  Bliss,  80  Ind.  316. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  18,  1886. 
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JuRisDiCTiox. — Baib'oajd.—Negtif/ence.— Escaping  Fire. — Injury  to  Real  Ettxik^ 
—An  action  against  a  railroad  company  to  recover  for  an  injury  to  fences 
and  growing  pasture,  caused  by  fire  from  a  locomotive,  is  an  action  for  an 
injury  to  real  estate  within  section  ,307,  R.  S.  1881,  and  is  properly 
brought  in  the  county  where  the  re-il  estate  is  situate,  notwithstanding 
the  defendant  has  no  agent  or  office  for  the  transaction  of  business  in 
such  county,  and  the  joining  of  a  claim  for  damage  to  personal  property 
will  not  oust  the  jurisdiction. 
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Pl.£AJ>lNO. — Answer  in  AbcUement. — Demurrer. — Reaching  Back, — A  demurrer 
to  an  answer  in  abatement  does  not  reach  back  to  the  complaint. 

From  the  Warren  Circuit  Court. 

C.  W.  Fairbanks,  J.  McCabe  and  E,  F.  McCabe,  for  ap- 
pellant. 

ZoLLABS,  J. — It  is  alleged  in  appellee's  complaint^  that  a.s 
the  result  of  appellant's  negligence^  fire  escaped  from  one  of  its 
trains  passing  over  its  road  in  Warren  county,  and  ignited  rub- 
bish and  inflammable  material  upon  its  right  of  way ;  that  the 
fire  spread  to  his  land  and  destroyed  fences,  growing  pasture 
and  a  quantity  of  hay. 

Appellant,  by  counsel,  at  the  proper  time,  challenged  the 
jurisdiction  of  the  court,  and  now  insists  that  the  action 
should  have  been  brought  in  the  Fountain  Circuit  Court,  and 
not  in  Warren  county. 

For  a  plea  to  the  jurisdiction  of  the  court,  and  in  abate- 
ment, appellant  answered  that  it  had  no  ofiSce  for  the  tran.s- 
action  of  business  in  "Warren  county,  but  had  such  an  office 
in  Fountain  county ;  that  it  had  no  agent  located  in  Warren 
county;  that  no  summons  was  taken  out  to  the  sheriff  of 
Warren  county,  and  that  the  clerk,  upon  the  order  of  appel- 
lee, issued  a  summons  to  the  sheriff  of  Fountain  county. 

Appellant's  contention  rests  upon  the  proposition  that  an 
action  of  this  character  must  be  brought  in  the  county  where 
the  company  has  an  o£Sce  or  agent,  in  other  words,  in  a  county 
where  the  company  may  be  said  to  have  a  residence,  as  pro- 
vided by  section  312,  E.  S.  1881. 

We  think,  however,  that  the  action  is  for  an  injury  to  real 
estate,  within' the  meaning  of  section  307  of  the  code,  R.  S. 
1881,  and  was  properly  brought  in  Warren  county,  where  the 
real  estate  is  situated.  The  fire  destroyed  fences  and  grow- 
ing pasture,  and  these  were  a  part  of  the  realty.  Owens  v. 
Lewis,  46  Ind.  489  (15  Am.  R.  295),  and  cases  there  cited. 
Their  destruction,  therefore,  was  an  injury  to  the  real  estate. 

The  hay,  destroyed  in  the  stack,  was  personal  property. 
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Conceding  for  the  present,  without  in  any  way  indicating  an 
<)])iuion,  that  if  its  destruction  had  been  the  only  loss  by  the 
fire,  the  Warren  Circuit  Court  would  not  have  had  jurisdic- 
tion in  an  action  for  its  loss,  it  does  not  follow  at  all  that  the 
joining  of  that  claim  witli  the  claim  for  the  injury  to  the  real 
<'fttate  ousted  the  jurisdiction  of  that  court.  It  is  not  ques- 
tioned that  tlie  service  was  good,  if  the  Warren  Circuit  Court 
had  jurisdiction.  Upon  the  foregoing,  we  conclude  that  the 
court  below  did  not  err  in  sustaining  the  demurrer  to  appel- 
lant's plea  in  abatement. 

The  sufficiency  of  the  complaint  was  not  questioned  below 
by  demurrer,  nor  by  a  motion  to  arrest  the  judgment ;  nor  is 
its  sufficiency  questioned  in  this  court,  except  by  the  assign- 
ment that  the  court  below  erred  in  not  carrying  the  demurrer 
to  the  plea  back,  and  sustaining  it  to  the  complaint.  It  is  a 
sufficient  answer  to  this  assignment  of  error  to  say  that  de- 
murrers to  answers  in  abatement  do  not  reach  back  to  the 
complaint,  because  such  answers  are  not  addressed  to  the  com- 
plaint. Price  V.  Grand  Rapids,  etc,  R.  R.  Co.,  18  Ind.  137. 
See,  also,  Anderson  Building,  etc.,  Ass^n  v.  Thompson,  88 
Ind.  405. 

The  case  of  .^na  Ins,  Go.  v.  Black,  80  Ind.  513,  is  not  in 
conflict  with  the  Price  case,  when  properly  considered.  In 
this  latter  case,  there  was  an  assignment  that  the  complaint 
did  not  state  sufficient  facts. 

The  judgment  is  affirmed,  at  appellant's  costs. 
Filed  Sept.  21,  1886. 
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Burrow  v.  The  Terre  Haute  and  Logansport  Rail- 
road Company. 

Railroad. — Surveying  Right  of  Way. — Trespass. — An  entry  upon  land  by  a 
railroad  company  for  the  purpose  of  making  a  survey  for  a  right  of  way 
is  not  an  actionable  wrong. 

Same. — Contract  for  Right  of  Way. — OonsidercUmi. — Poicer  of  Attorney.— A^ 
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written  contract  which  releases  and  qnitclaims  to  certain  persons,  in 
consideration  of  benefits  to  accrue,  a  right  of  way  for  railroad  purposes, 
in  truHt  for  a  railroad  company,  is  not  a  power  of  attorney,  but  it  invests 
in  the  persons  named  an  immediate  right  to  the  real  estate  described. 

Same. — Deact^ptimi. — Right  of  Compuny  to  Select  Particular  LocAitixm, — Where 
the  contract  for  a  right  of  way  releases  a  strip  of  land  of  a  certain  width 
through  a  certain  tract  of  land,  and  no  more  definitely,  it  vests  in  the 
railroad  company  the  right  to  select  the  particular  location. 

Samk. — Relinquishment  of  Damages. — Suhscqwent  Purchaser. — Notice. — Where 
a  property  owner,  in  conveying  a  riglit  of  way  to  a  railroad  company, 
relinquishes  all  claims  for  damages  by  reason  of  the  construction  of  ti'.e 
railroad  upon  the  land  conveyed,  it  is  final  as  to  all  damages  that  can 
arise  from  a  proper  construction  of  the  road,  and  protects  the  company 
from  liability  to  a  subsequent  purchaser  of  the  land,  with  notice. 

Same. — LiccMe. — Revocation. — A  license  founded  on  a  valuable  consid- 
eration is  not  revocable. 

Kkal  Estate. — Conveyance. — Description. — It  is  not  the  office  of  a  descrip- 
tion to  identify  the  land  conveyed,  but  to  furnish  means  of  identification. 

Statute  of  Frauds. — Xol  Available  to  Uiird  Person. — A  third  person  can 
not  make  the  statute  of  frauds  available  to  overthrow  a  transaction 

« 

between  other  persons. 
'I'oNTRACT. —  When  Not  /Vewmerf  Vei-bal. — Pleadina. — A  contract  will  not  be 
presumed  to  be  verbal  where  the  pleading  declaring  on  it  alleges  that 
"  a  copy  of  said  written  contract  is  herewith  filed  and  made  a  part  of 
this  answer,  as  Exhibit  A,"  and  where,  following  the  answer,  there  is  a 
^copy  of  the  contract. 

From  the  Marshall  Circuit  Court. 

G.  E.  Ro88f  for  appellant. 
J.  G.  Williams,  for  appellee. 

Eli^iott,  J. — There  are  three  paragraphs  of  the  appel- 
lant's complaint,  and  although  they  differ  in  the  relief  sought, 
the  gravamen  of  each  of  the  causes  of  action  is  the  same. 

The  essential  facts  in  each  of  the  paragraphs  are  that  the  ap- 
jKjllant  is  the  owner  in  fee  of  the  real  estate  described,  that 
the  appellee  unlawfully  asserts  a  right  to  the  possession  of 
the  property,  and  has  wrongfully  invaded  the  appellant's 
rights.  The  aflSrmativc  paragraph  of  the  appellee's  answer 
alleges  that  it  is  an  incorporated  railway  company;  that  in 
the  construction  of  its  road,  it  became  necessary  to  take  pos- 
YoT..  107.— 28 
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session  of  part  of  appellant's  land ;  that  before  entering  upon 
the  land;  except  for  the  purposes  of  a  survey,  it  did  purchase 
a  strip  of  land  from  William  J.  Myers,  the  grantor  of  the 
appellant ;  that  Myers  executed  to  it  a  written  contract;  that 
appellant  had  notice  of  this  contract  before  his  purchase,  and 
that  for  the  consideration  expressed  in  the  contract,  "  Myers 
did  relinquish  and  release  all  claims  for  damages  by  reason 
of  the  location  and  construction  of  the  railway." 

It  is  said  by  counsel  that  "  the  contract  or  release  declared 
on  is  not  alleged  to  be  in  writing,"  and,  therefore,  must  be 
presumed  to  be  a  verbal  one.  The  counsel  is  right  as  to  the 
abstract  proposition  of  law,  that  a  contract  not  alleged  to  be 
in  writing  will  be  presumed  to  be  a  verbal  one.  Langford 
V.  FreemaUj  60  Ind.  46 ;  Goodrich  v.  Johnson^  66  Ind.  258. 
But  while  the  counsel  is  right  as  to  the  law,  he  is  wrong  as 
to  the  fact,  for  the  answer  says :  "A  copy  of  said  written 
contract  of  release  is  herewith  filed  and  made  part  of  this 
answer  as  Exhibit  A."  Where  a  contract  is  so  described,  it 
can  not,  of  course,  be  presumed  to  be  a  parol  one. 

Following  the  answer  is  a  copy  of  the  contract  referred  to 
by  the  pleader,  and  it  must  be  deemed  a  part  of  the  pleading. 
Northwestern  Mutual  Life  Ins.  Co.  v.  Hazelett,  105  Ind.  212. 

The  entry  for  the  purpose  of  making  a  survey  was  not  an 
actionable  wrong.     Cooley  Const.  Lim.  (5th  ed.)  594. 

The  written  contract  reads  thus:  " 

"  I,  William  J.  Myers,  of  the  county  of  Marshall,  in  the 
State  of  Indiana,  in  consideration  of  the  advantages  which 
will  accrue  to  me  in  particular,  and  the  public  generally,  by 
the  construction  of  a  railroad  between  Logansport,  Cass 
county,  Indiana,  and  South  Bend,  St.  Joseph  county,  Indi- 
ana, and  for  the  purpose  of  inducing  the  construction  of 
such  railroad  and  avoiding  condemnation  proceedings,  do 
hereby  release  and  quitclaim  to  J.  Leiter  and  A.  D.  Toner, 
of  Ke wanna,  Indiana,  in  trust  for  such  railroad  company  or 
companies  as  may  cause  such  railroad  to  be  constructed,  the 
right  of  way,  for  railroad  purposes  only,  for  such  railroad, 
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described  as  follows,  to  wit :  A  strip  of  ground  ninety-nine 
feet  wide,  being  forty-nine  and  one-half  feet  from  the  center 
on  each  side  of  the  main  track  of  said  railroad  as  the  same 
may  be  finally  located  and  constructed,  through  the  following 
real  estate,  in  Marshall  county.  State  of  Indiana,  to  wit :  The 
southwest  sixty-one  (61)  rods  in  width  of  the  north  two- 
thirds  {^)  of  lot  number  one  (1) ;  or  the  northwest  fractional 
quarter  of  section  twenty-one  (21),  township  thirty-two  (32) 
north,  of  range  one  (1)  east,  bounded  on  the  west  by  the  Win- 
amac  State  road  as  now  located,  and  on  the  east  by  Maxin- 
kuckee  lake— containing  seventeen  acres  more  or  less.  And 
I  do  hereby  empower  and  direct  the  said  J.  Leiter  and  A.  D. 
Toner  to  convey  by  good  and  suflBcient  deed  the  said  right 
of  way  to  the  company  or  companies  constructing  said  rail- 
road, and  do  release  and  relinquish  all  claims  for  damages 
by  reason  of  the  location  and  construction  of  said  railroad 
through  or  upon  the  above  described  I'eal  estate. 

*^  Witness  my  hand  and  seal  this  6th  day  of  September, 
A.  D.  1882. 

"  (Signed)  William  J.  Myers. 

"  Executed  in  presence  of  A.  B.  Fitch." 

It  is  contended  by  counsel  that  this  instrument  is  a  mere 
power  of  attorney,  investing  the  persons  named  with  authority 
to  convey  a  right  of  way.  We  can  not  so  regard  it.  It  vests 
in  the  persons  named  an  immediate  right  to  the  real  estate 
described,  and  does  more  than  constitute  them  agents  to  con- 
vey the  land.  In  truth,  the  land  is' directly  and  explicitly 
conveyed  to  them  as  trustees,  and  they  are  authorized  to  exe- 
cute their  trust  by  proper  conveyances. 

The  instrument  is  a  contract,  founded  upon  a  valuable  con- 
sideration, and  not  a  mere  naked  license.  It  is,  however, 
settled  law  that  a  license  founded  on  a  valuable  consideration 
is  not  revocable,  and  there  is  here  a  valuable  consideration, 
accepted  as  sufficient  by  the  agreement  of  the  parties.  If, 
therefore,  we  were  to  hold  that  the  instrument  is  only  a  license, 
the  appellant  could  not  revoke  it.     Strosser  v.  City  of  Fort 
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Wayne,  100  Ind.  443,  see  p.  447  ;  Rogers  v.  Cbx,  96  Ind.  157, 
see  p.  158  (49  Am.  R.  152) ;  Buchanan  v.  Tjogansport,  dc., 
a.  ir.  Co.,  71  Ind.  2G5;  Miller  v.  State,  39  Ind.  267;  Snow- 
dm  V.  Wila^,  19  Ind.  10. 

The  objt'ction  that  the  description  of  the  land  is  insufficient 
can  not  be  maintained.  It  is  not  the  office  of  a  description 
to  identify  the  land  conveyed,  but  to  furnish  means  of  iden- 
tification, and  that  is  done  by  the  description  in  the  instru- 
ment before  us.  The  decision  in  Indianapolis,  etc,  R.  W, 
Co.  V.  Rayl,  69  Ind.  424,  is  directly  in  point  against  the  ap- 
pellant, and  it  finds  support  from  other  cases.  Paul  v.  Con- 
nersville,  etc.,  R.  R,  Co.,  51  Ind.  527 ;  Baltimore,  etc.,  R. 
R.  Co.  V.  Hiijhland,  48  Ind.  381 ;  Chidester  v.  Springfield, 
etc.,  R.  W.  Co.,  59  111.  87. 

Contracts  such  as  the  one  before  us  are  made  to  carry  into 
effect  a  purpose  known  to  the  contracting  parties  and  author- 
ized by  a  public  law,  and  they  must  have  a  reasonable  con- 
struction. It  can  not  be  known  in  advance  where  the  rail- 
way will  be  located,  and  it  is  consequently  held  that,  within 
iair  and  reasonable  restrictions,  such  contracts  as  the  present 
must  be  understood  as  vesting  in  the  railway  company  a  right 
to  select  a  location. 

In  the  additional  brief  filed  by  counsel  for  the  appellant, 
it  is  said  :  "  There  is  nothing  in  the  answer  to  show  that  ap- 
pellant's title  came  through  Wm.  J.  Myers."  But,  here  again, 
is  a  mistake  of  fact,  for  the  answer  avers  that  "  The  plaintiff, 
at  the  time  he  purchased  said  real  estate  from  said  Myers,  had 
full  knowledge  of  said  contract,  so  executed  by  said  -Myers, 
and  that  the  said  railroad  company  intended  to  construct  their 
said  road  upon  said  land  under  the  right  given  it  by  said  con- 
tract of  release  and  license." 

As  the  rights  of  the  appellee  were  acquired  prior  to  the 
purchase  by  the  appellant,  and  hs  he  purchased  with  knowl- 
edge of  those  rights,  he  eru  n  t  f  uccessfully  charge  the  ap- 
pellee with  an  actionable  wrong  in  exercising  them.  The 
rights  of  the  appellee  are  prior  in  time,  and  it  can  not  be  a 
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trespasser  in  entering  on  the  land  for  the  purpose  of  enjoying 
the  easement  granted  by  the  former  owner  of  the  property. 

If  the  appellant  did  not  have  a  prior  title  and  right  to  the 
laud^  he  can  not  recover,  for,  if  the  appellee  has  done  no 
more  than  use  the  easement  granted,  it  has  invaded  no  legal 
rights  of  his,  and  where  there  has  been  no  invasion  of  a  right 
there  can  be  no  action. 

It  would  do  the  appellant  no  good  to  declare  the  title  to  be 
in  Leiter  and  Toner,  for  if  it  was  then  they  alone  could  main- 
tain an  action,  even  if  the  railroad  company  was  a  wrong- 
doer. But  the  fair  and  just  construction  of  this  contract  is 
that  it  grants  an  easement  to  the  railroad  company,  and  that 
for  doing  any  act  within  the  grant,  and  reasonably  necessary 
to  enjoy  the  easement  granted,  the  company  can  not  be 
deemed  a  wrong-doer. 

It  is  perhaps  true  that  the  answer  rs  not  well  drawn,  and  is 
censurable  for  its  uncertainty,  but  the  remedy  for  this  defect 
is  by  motion,  and  not  by  demurrer. 

The  question  as  to  the  construction  of  the  instrument  exe- 
cuted by  the  appellant's  grantor  is  also  presented  by  the  mo- 
tion for  a  new  trial,  and  it  is  argued  that  the  instrument  vests 
no  estate  in  Toner  and  loiter.  AVe  do  not  deem  it  necessary 
to  repeat  what  we  have  said,  but  we  may  add,  without  re[x»at- 
ing,  that  the  instrument  does  vest  in  Toner  and  Leiter  an 
interest  in  the  land  for  railroad  purposes,  and  that  a  valuable 
consideration  is  yielded  for  the  estate  granted,  so  that  the 
trust  is  not  a  naked  one.  It  is  doubtless  true  that  the  ffrant 
was  a  conditional  one,  liable  to  be  defeated  bv  the  iailure  to 
use  the  land  for  the  purpose  for  which  it  was  granted,  but 
the  appellant  can  not  defeat  the  grant  by  preventing  the 
building  of  the  railroad.  It  would  he  strange  if  a  man  could 
grant  a  strip  of  land  for  railroad  purposes,  and  tlien  defeat 
his  own  grant,  by  himself  preventing  the  use  of  the  land  for 
the  purpose  for  which  it  w^as  conveyed  by  the  one  party  an<l 
accepted  by  the  other. 

The  appellant  brought  tlie  aetion,  averring  that  he  ow^ned 
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the  fee  of  the  land  upon  which  the  alleged  unlawful  entry 
was  made^  and  this  fact  he  was  bound  to  establish.  Broker  v. 
Scobey^  56  Ind.  588.  The  question  is  not  whether  the  title 
is  still  in  Leiter  and  Toner,  but  whether  it  is  in  the  appel- 
lant, and  it  is  not  material  whether  Leiter  and  Toner  have, 
or  have  not,  made  a  formal  conveyance  of  the  land,  or,  in- 
deed, any  conveyance,  whether  by  way  of  license  or  other- 
wise, for,  if  the  appellant  is  not  the  owner  of  the  land,  it  is 
utterly  immaterial  to  him  who  does  own  it. 

If  it  were  conceded  that  Leiter  and  Toner  were  bound  to 
transfer  the  land  to  the  railroad  company,  it  would  not  avail 
the  appellant,  for,  if  the  transfer  was  by  parol,  he  could  not 
successfully  interpose  the  statute  of  frauds  to  break  down 
their  contract.  He  is  not  a  party  to  the  transaction  between 
the  railroad  company  and  Leiter  and  Toner,  and  can  not, 
therefore,  make  the  statute  of  frauds  available  to  overthrow 
the  transactions  between  them.  Dixon  v.  Duke,  85  Ind.  434 ; 
JSavage  v.  Lee,  IQl  Ind.  514;  Bodkin  v.  Merit,  102  Ind.  293; 
Fottz  v.  Wert,  103  Ind.  404.  The  land  had  become  Leiter 
and  Toner^s  before  he  had  any  interest  whatever  in  it,  and 
he  can  not  defeat  contracts,  whether  in  writing  or  by  parol, 
made  by  them  for  the  purpose  of  carrying  into  effect  the 
condition  of  the  grant. 

The  clause  in  the  contract  reading  thus,  ^'  and  I  do  release 
and  relinquish  all  claims  for  damages  by  reason  of  the  loca- 
tion and  construction  of  said  railroad  through  or  upon  the 
above  described  real  estate,^*  exerts  an  important  iniSuence 
upon  this  case,  since  it  effectually  cuts  off  all  claim  for  dam- 
ages arising  from  the  construction  of  the  railroad.  Where  a 
property-owner  executes  a  release  expressed  in  such  compre- 
hensive terras  as  those  employed  in  the  instrument  under 
immediate  mention,  he  parts  with  all  right  to  recover  for  in- 
juries resulting  from  the  careful  and  skilful  construction  of 
the  railroad  through  his  land.  In  such  cases  as  this,  one 
general  release,  or  one  assessment  of  damages,  covers  all 
damages  that  can  arise  from  the  proper  construction  of  the 
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railroad.  City  of  North  Vernon  v.  VoegleTj  103  Ind.  314; 
Montmorency  G.  R.  Co,  v.  Stockton,  43  Ind.  328;  LafayeUey 
^tc,  Go.  V.  New  Albany,  etc.,  R.  R.  Co.,  13  Ind.  90. 

This  release  executed  by  Myers  protects  the  railroad  com- 
pany from  liability  for  damages,  as  the  appellant  bought  with 
notice  of  its  execution.  The  eflfect  of  the  release  is  to  allow 
the  use  of  the  land  for  the  purpose  of  constructing  a  railroad, 
and  this  involves  the  right  to  do  all  incidental  acts  essential 
to  the  enjoyment  of  the  principal  thing  granted. 

Judgment  affirmed. 

Filed  Sept  14, 1886 ;  petition  for  a  rehearing  OYerraled  Nov.  17, 1886. 
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Schneck  v.  Cobb. 

Db AiKAOE. — Bond, — Number  of  Sureties, — DismissoL — In  the  absence  of  any 
showing  that  a  bond,  with  one  surety,  taken  by  the  county  auditor  in  a 
drainage  proceeding  instituted  under  section  4286,  B.  S.  1881,  is  insuffi- 
cient in  other  respects,  it  is  error  to  dismiss  the  petition  on  the  sole 
ground  that  that  statute  seems  to  require  more  than  one  surety  in  the 
■bond.    See  section  1221,  B.  S.  1881. 

From  the  Jackson  Circuit  Court. 

A.  P.  Charles,  R.  Hill  and  R.  N  Lamb,  for  appellant. 
W,  K.  Marshall,  for  appellee. 

HowK,  C.  J. — In  section  4286,  R.  S.  1881,  it  is  provided 
•as  follows :  "  Before  the  board  of  county  commissioners  shall 
i^stablish  any  ditch,  drain,  or  watercourse,  there  shall  be  filed 
Avith  the  auditor  of  such  county  a  petition,  signed  by  one  or 
more  of  the  land-owners  whose  lands  will  be  liable  to  be  af- 
fected by  or  assessed  for  the  expense  of  the  construction  of 
the  same,  setting  forth  the  necessity  thereof,  with  a  general 
•description   of  the  proposed  starting  point,  route,  and  ter- 
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milium;  and  shall  give  a  bond,  with  good  and  sufficient  free- 
hold  sureties,  payable  to  the  State,  to  be  approved  by  the 
auditor,  conditioned  to  pay  all  expenses  in  case  the  board  of 
commissioners  shall  fail  to  establish  said  proposed  ditch,  drain 
or  watercourse." 

Acting  under  the  foregoing  statutory  provisions,  and  in 
intended  compliance  therewith,  as  we  may  suppose,  the  a|)- 
pellant,  Schneck,  on  the  2d  day  of  June,  1884,  filed  with  the 
auditor  of  Jackson  county  his  petition  for  the  establishment 
and  construction  of  a  certain  ditch  or  drain,  in  such  county, 
and  also  his  bond,  with  a  single  surety,  payable  to  the  Statcv 
then  and  there  approved  by  the  auditor  of  the  county,  and 
conditioned  as  required  by  the  statute.  On  the  6th  day  of 
June,  1884,  as  shown  by  the  record  before  us,  appellant  pre- 
sented his  petition  and  bond  to  the  board  of  commissioners 
of  the  county ;  that  upon  an  examination  then  had  of  suoh 
petition,  the  county  board  found  "  it  sufficient,  and  that  the 
same  contained  all  the  allegations  required  by  law ;  "  and  that 
thereupon  the  county  board  ordered  that  three  named  persons^ 
be  appointed  to  view  the  proposed  work,  to  meet  at  a  desig- 
nated time  and  place  and  proceed,  with  a  competent  civil  en- 
gineer, to  view  and  mark  out  the  ditch  as  the  law  directed, 
and  to  file  their  report  with  the  county  auditor  at  least  four 
weeks  before  the  September  term,  1884,  of  the  board,  until 
which  time  this  cause  was  continued.  It  is  further  shown, 
by  the  record,  that  the  viewers  appointed  filed  their  report 
herein  on  the  2d  day  of  August,  1884,  in  the  office  of  such* 
county  auditor;  that  at  the  September  term,  1884,  of  such 
county  board,  before  any  action  was  had  by  the  board  upon 
the  viewers'  report,  the  appellee*,  Cobb,  appeared  and  moved 
the  board  in  writing  "  to  dismiss  the  petition  herein,  because 
there  is  no  bond  of  the  petitioner  on  file,  with  sufficient  free- 
hold sureties,  approved  by  the  auditor  of  Jackson  county ; '' 
and  that  the  board  sustained  this  motion,  and  dismissed  aj>- 
pellant's  petition  at  his  costs. 

On  appeal  to  the  circuit  court,  the  appellee  renewed  hi-i- 
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motion  to  dismiss  the  petition  herein.  The  court  sustained 
this  motion,  and  the  appellant  excepted  and  filed  his  bill  of 
exceptions. 

The  only  question  presented  for  our  decision  by  this  appeal 
may  be  thus  stated :  Did  the  court  err  in  sustaining  appellee's 
motion  to  dismiss  appellant's  petition  ?  We  are  of  opinion 
that  this  question  must  be  answered  in  the  affirmative.  It  is 
manifest  that  the  only  objection  presented  by  appellee's  mo-, 
tion  to  dismiss  the  appellant's  petition  is,  that  the  bond  there- 
with filed  was  executed  by  the  |)etitioner  with  a  sinj^le  surety, 
when  the  statute  seems  to  require  that  such  bond  should  have 
been  executed  by  two  or  more  sureties.  Apjjellee  made  no 
showing  either  that  the  surety  jn  the  bond  was  not  a  free- 
holder, or  that  he  was  not  a  sufficient  surety.  As  the  bond 
was  taken  and  approved  by  the  proper  county  auditor,  it 
must  be  presumed,  in  the  absence  of  any  showing  to  the 
contrary,  that  the  single  surety  who  executed  such  bond  was 
a  sufficient  freehold  surety.  In  Ward  v.  JVhitney,  8  N.  Y. 
442,  it  is  said:  "The  defendants  insist  that  this  is  not  a  valid 
bond,  for  the  reason  that  the  statute  requires  the  bond  to  be 
executed  by  the  debtor  or  his  agent,  with  such  sureties  as  shall 
be  approved  by  the  officer,  and  that  this  bond  has  but  one 
surety.  An  omission  to  procure  more  than  one  surety  does 
not  invalidate  it.  Johnson  v.  Laserre,  2  Ld.  Raym.  1459 ; 
Mitchell  V.  Thorp,  5  Wend.  287." 

It  is  certain,  we  think,  that  the  bond  filed  by  the  appel- 
lant, with  his  petition  herein,  was  not  void.  It  was  approved 
by  the  proper  county  auditor,  and  was  conditioned  as  re- 
quired by  the  statute.  In  section  1221,  R.  S.  1881,  it  is  pro- 
vided, inter  alia,  that  no  "bond,  recognizance,  or  written  un- 
dertaking taken  by  any  officer  in  the  discharge  of  the  duties 
of  his  office,  shall  be  void  for  want  of  form  or  substance  or 
recital  or  condition,  nor  the  principal  or  surety  be  discharged," 
etc.  Under  this  section  of  the  statute,  it  is  clear  that  the 
bond  given  by  the  appellant  herein,  and  approved  by  the 
county  auditor  in  tlio  discharge  of  the  duties  of  his  office,  wa< 
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a  valid  obligation,  and  binding  on  both  the  principal  and 
surety.  This  is  settled  by  our  decisions.  Hawes  v.  Pritchard, 
71  Ind.  166;  Garf>er  y.  Carver,  77  Ind.  498;  Fawkner  v. 
Baden,  89  Ind.  587. 

Of  course,  if  a  proper  showing  had  been  made  that  the 
surety  in  the  bond  was  not  a  freeholder,  or  was  not  a  suffi- 
<jient  surety,  the  petitioner  might  have  been  required  to  give 
an  additional  bond,  with  good  and  sufficient  freehold  sureties, 
to  be  approved  by  the  auditor.  But,  in  the  absence  of  such 
a  showing,  it  was  error  to  sustain  the  appellee's  motion  and 
to  dismiss  the  appellant's  petition. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  motion  to  dismiss 
the  petition,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Sept  21, 1886. 
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The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Thompson,  Administrator. 

Negligence. — Complaint. — A  complaint  to  recoyer  damages  for  the  death 
of  a  person  must  show  that  the  death  resulted  from  the  negligent  acts 
charged. 

Same. —  Widow. — CompeteTiey  as  Witnesfi. — A  widow  is  a  competent  witness 
for  the  plaintiff  in  an  action  by  the  administrator  of  her  husband 
against  a  railroad  company  to  recover  damages  for  negligently  causing 
his  death.    Sections  498  and  499,  B.  S.  1881,  do  not  apply  to  such  actions. 

Same. — RaUroad. — Fraudulent  Use  <^  Pass  Issued  to  Another. — lAabiiitif  of 
Carrier. — One  who  fraudulently  attempts  to  ride  on  a  non-transferable 
pass  issued  to  another  person^  is  not  a  passenger  to  whom  the  carrier 
owes  a  duty  to  carry  safely,  and  he  can  not  maintain  an  action  for 
injuries  caused  by  the  carrier's  negligence. 

Same. — Finding  Pass  on  Person  of  Deceased  Ti-aveUer. — Presumption. — Bvrdt% 
nf  Proof. — Where  a  non-transferable  pass  issued  to  another  person  is 
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found  in  the  pocket  of  one  who  is  killed  by  the  negligence  of  a  railroad 
company,  but  there  is  no  other  evidence  that  the  deceased  had  procured 
the  pass  fraudulently,  or  was  attempting  to  travel  on  it,  the  burden  is 
on  the  defendant,  in  an  action  for  damages,  to  overcome  the  presiimp- 
tion  that  the  deceased  was  a  bona  fide  passenger. 

Same. — Omflict  of  Presumptions, — Where  the  facts  of  a  case  are  consistent 
with  both  honesty  and  dishonesty,  the  courts  will  adopt  the  construc- 
tion which  is  in  favor  of  honesty  and  good  faith. 

Same. — Presumption  that  One  is  a  Lawful  Passenger, — Gondudoi's  Cheek, — 
Where  one  is  carried  upon  a  passenger  train  for  many  hours,  and  the 
conductor  of  the  train  has  given  him  a  check,  which  is  found  upon  his 
person  after  he  has  been  killed  by  the  carrier's  negligence,  it  will  be 
presumed,  in  the  absence  of  countervailing  evidence,  that  he  was  law- 
fully upon  the  train  as  a  passenger. 

Same. — D^eetive  Bridge, — Burden  cf  Prot^, — Where  a  passenger,  rightfully 
on  a  train,  is  injured  by  the  breaking  down  of  a  bridge,  the  presump- 
tion is  that  the  carrier  was  guilty  of  negligence,  and  the  onw  is  upon  it 
to  prove  the  contrary. 

Same. — Bridge  Weakened  by  Flood, — Extent  fif  Ooxrvtu's  LiabUity,-^'WheTe  a 
bridge  is  weakened  by  a  sudden  and  unprecedented  j8ood,  and  there  is 
no  time  or  opportunity  for  inspecting  it,  the  railroad  company  is  not 
responsible  for  an  injury  resulting  from  its  giving  way  beneath  a  train 
run  with  proper  care  and  skill.  Aliter,  if  its  unsafe  condition  may  rea- 
sonably be  discovered  in  time  to  avoid  danger. 

Same. — Sufieient  to  Prove  SubsUmoe  of  Issue, — In  actions  against  carriers  to 
recover  for  injuries  resulting  from  negligence,  it  is  sufficient  to  prove 
the  substance  of  the  issue. 

Evidence. — Preponderance, — Reasonable  Probability  of  Truth, — Duty  of  Jury, 
— It  is  the  duty  of  the  jury,  in  a  civil  case,  to  decide  in  favor  of  the 
party  on  whose  side  the  weight  of  evidence  preponderates,  and  accord- 
ing to  the  reasonable  probability  of  truth. 

pRAcncE. — Exclusion  of  Evidence, — Question  as  to,  How  iVwcn^ed.— To  pre- 
sent a  question  upon  the  exclusion  of  evidence,  the  particular  evidence 
excluded  must  be  specified  with  reasonable  certainty  in  the  motion  for 
a  new  trial. 

Same. — Harmless  Error, — It  is  only  a  material  error  which  will  authorize 
the  reversal  of  a  judgment. 

Interrogatories  to  Jury. — Answer  When  there  is  no  Evidenee. — If  there 
is  no  evidence  upon  a  point  covered  by  a  special  interrogatory  pro- 
pounded to  the  jury,  they  may  so  answer. 

Same. — Motion  to  Make  Specific — Venire  de  Novo, — The  truth  or  falsity  of 
answers  to  interrogatories  is  not  presented  by  a  motion  to  compel  the 
jury  to  make  them  more  specific,  nor  by  a  motion  for  a  venire  de  novo. 
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Plrading. — Scope  and   Tenor. —  The  character  of   a    pleading  must  be 
determined  from  its  general  scope  and  tenor. 

From  the  Washington  Circuit  Court. 

D,  M.  Akpaugh  and  J.  C,  Lawler,  for  appellant. 

S.  B.  Voyles,  H,  Morris  and  J.  A.  Zaring,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  seeks  a  re- 
covery for  the  death  of  Andrew  Eichler,  which  is  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant.  It  is^ 
charged  that  the  appellee's, intestate  was  a  passenger  on  one 
of  the  appellant's  trains;  that  because  of  the  negligence  of 
the  appellant  in  constructing  and  maintaining  the  bridge- 
across  Blue  river,  the  train  went  down  into  the  river  and 
Andrew  Eichler  was  killed. 

We  agree  with  appellant's  counsel  that  it  must  appear  from 
the  complaint  that  the  death  resulted  from  the  negligent  acts 
charged,  for  we  uuderstand  it  to  be  settled  law  that  it  must 
be  shown  that  the  negligence  was  the  proximate  cause  of  the 
injury.  Pennst/Ivania  Co,  v.  Hensil,  70  Ind.  569  (36  Am. 
R.  188) ;  City  of  GreencaMle  v.  Martin,  74  Ind.  449  (39  Am. 
R.  93)  ;  Pennsylvania  Co.  v.  Gallentine,  11  Ind.  322 ;  Cincin- 
nati, etc,  jR.  W,  Co.  v.  Hiltzhauer,  99  Ind.  486,  see  p.  488; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Cb?in,  104  Ind.  64. 

While  we  agree  with  counsel  as  to  the  general  rule  of  law, 
we  can  not  concur  with  them  as  to  the  construction  of  the 
complaint,  for,  in  our  opinion,  the  complaint,  although  some- 
what obscure,  does  charge  that  appellant's  negligence  was  the 
proximate  cause  of  the  death  of  Andrew  Eichler. 

The  widow  of  the  intestate  was  permitted  to  testify,  but^ 
as  all  that  is  material  in  her  testimony  relates  to  matters  sul>- 
sequent  to  her  husband's  death,  or  else  to  matters  which  were 
open  to  the  knowledge  of  all  persons  who  knew  the  parties, 
no  error  was  committed  even  if  it  were  conceded  that  she  wa* 
not  competent  to  testify  generally  as  to  matters  that  oeeiirreil 
prior  to  his  dcatli.  Lamb  v.  Lamb,  105  Ind.  456  ;  Floyd  v. 
Miller,  61  Ind.  224,  235. 
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In  the  pocket  of  the  appellee's  intestate  was  found  a  pass 
reading  thus : 

!  *'  LOUISVILLE,  NEW  ALBANY  AND  CHICAGO  RAILWAY 

1  "Trip  Pass  No.  911. 

"Louisville,  Ky.,  Dec.  22,  1883. 
"  Pass  J.  M.  Whaling  from  Louisville  to  Chicago. 
Why  issued — ^acc't  C,  M.  &  St.  P.  R'y.     Good  in  one 
direction  only,  unless  accompanied  by  a  coupon.  Good 
for  one  trip  only  until  Feb'y  22d,  1884, 
"  Wh(?n  countersigned  by 
"  D.  F.  Jennings,  Gen^  Freight  Agt 

"  E.  B.  Stahlman,  8cco7id  Vice  Pres. 

"Accepted  subject  to  conditions  on  back  hereof 

(Indorsed  on  back.) 

"  Not  good  on  freight  trains — not  transferable.  The  per- 
son accepting  and  using  this  pass  thereby  assumes  all  risk  of 
accident  and  damage  to  person  or  property.  If  presented 
by  any  other  than  the  individual  named  hereon,  the  conductor 
-vvill  take  up  the  pass  and  collect  full  fare. 

"  Louisville,  New  Albany  and  Chicago  Railway 

Company. 

"  Dec.  22,  1883.     Chicago.'^ 

There  was  also  found  in  his  pocket  a  conductor's  check  and 
about  twenty  dollars  in  money.  These  things  were  found  by 
the  coroner  after  Eichler's  bodv  was  recovered  from  the  river 
into  which  it  had  been  carried  by  the  fall  of  the  bridge.  No 
explanation  was  given  by  either  party  as  to  the  manner  in 
which  Eichler  came  into  possession  of  the  pavSs,  nor  as  to  the 
•circumstances  under  which  it  was  issued,  nor  as  to  who  J.  M. 
Whaling  was,  or  where  he  lived.  The  conductor  of  the  train 
•on  which  Eichler  took  passage,  after  stating  that  the  train 
left  Chicago  for  Louisville  on  the  evening  of  the  23d  of  De- 
cember, testified :  "  I  went  through  it  taking  up  tickets, 
<-oupons  and  passes,  and  collecting  fares.  This  pass  was 
handed  to  me  by  a  man  on  the  train  that  night  at  Chicago. 
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I  took  a  portion  of  the  pass — the  top  part  of  it — and  gave 
the  pass  back  to  the  man  who  handed  it  to  me.  I  do  not 
know  what  became  of  the  coupon ;  I  turned  it  over  to  the 
auditor  of  the  company.  I  did  not  know  either  Eichler  or 
Whaling.  If  I  had  known  it  to  be  Eichler  instead  of  Whal- 
ing I  would  have  taken  up  the  pass  and  collected  his  &re. 
The  man  who  gave  me  this  pass  paid  me  no  money  and  gave 
me  no  ticket  for  his  fare." 
^  We  accept  as  good  law  the  doctrine  of  the  decided  cases^ 
that  one  who  fraudulently  attempts  to  ride  on  a  non-trans- 
ferable pass  issued  to  another  person,  is  not  a  passenger  to 
whom  the  carrier  owes  a  duty  to  carry  safely.  A  person  who 
enters  a  train  on  a  pass  to  which  he  has  no  right,  can  not, 
therefore,  maintain  an  action  for  injuries  caused  by  the  car- 
rier's negligence.  Ghieagoy  etc.,  jR.  B.  Co.  v.  Miehie,  83 
111.  427;  Toledo,  etc.,  R.  W.  Go.  v.  Brooks,  81  111.  245;  To- 
ledo, etc.,  R.  W.  Co.  V.  Beggs,  85  111.  80  (28  Am.  R.  613) ; 
Brown  v.  Missouri,  etc.,  R.  W.  Co.,  64  Mo.  536.  This  rule 
is  founded  on  sound  principle,  since  it  is  a  fundamental  doc- 
trine of  the  law,  that  one  who  is  guilty  of  a  fraud  can  not 
enforce  any  rights  arising  out  of  his  own  wrong./  It  is  also 
fn^close  ligreeraent  with  the  rule  that  a  carrier  owes  no 
duty  to  an  intruder.  Nave  v.  Flack,  90  Ind.  205  (46  Am. 
R.  205). 

The  difficult  question  is,  whether  the  evidence  can  be  justly 
said  to  prove  that  Eichler  was  attempting  to  fraudulently  use 
the  pass  issued  to  W^haling.  There  is,  as  we  have  intimated, 
no  evidence  that  he  procured  the  pass  fraudulently,  or  was 
attempting  to  travel  on  it,  except  such  as  is  supplied  by  the 
fact  that  after  his  death  the  pass  was  found  in  his  pocket. 
For  anything  that  appears  he  may  have  been  the  mere  custo- 
dian of  it  for  Whaling.  The  presumption  always  is  in  favor 
of  honesty  and  fair  dealing,  and  he  who  asserts  the  contrary 
must  prove  it.  A  presumption,  like  a  prima  facie  case,  re- 
mains available  to  the  party  in  whose  favor  it  arises  until 
overcome  by  countervailing  evidence.     Bates  v.  Pricket,  5 
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Ind.  22 ;  Adams  v.  Slate,  87  Ind.  573,  see  p.  575 ;  Qeveland^ 
ttc.y  jB.  R.  Co.  v.  Newdlf  104  Ind.  264.  The  presumption  in 
&yor  of  Eichler's  good  faith  and  honesty  was  not  overcome ; 
it  can  not,  indeed,  be  justly  said  that  there  was  any  evidence 
impugning  it,  for  the  conductor's  testimony  does  not  show 
that  Eichler  did  not  pay  his  full  fare,  nor  does  it  show  that, 
he  was  fraudulently  in  possession  of  the  pass  issued  to  Whal- 
ing. There  are  many  ways  in  which  he  may  have  honestly 
and  fairly  obtained  possession  of  the  pass ;  it  may  have  beei^ 
entrusted  to  him  by  Whaling,  or  he  may  have  found  it.  We 
can  not  consent  to  characterize  an  act  as  fraudulent  from  the 
single  fact  that  on  a  dead  man's  body  is  found  a  pass  issued 
to  another  person.  If  there  were  attendant  circumstances 
making  it  probable  that  the  pass  had  been  wrongfully  used^ 
the  case  would  be  different,  but  here  there  are  no  such  facts, 
for  the  conductor  says  that  he  did  not  know  the  man  who- 
presented  the  pass.  It  seems  much  more  reasonable  that  the 
appellant  who  issued  the  pass  should  explain  why  and  to 
whom  it  was  issued,  and  secure  the  testiny>ny  of  the  man  to 
whom  it  was  given,  or  else  show  what  had  become  of  him, 
than  to  presume  from  the  fact  that  it  was  found  in  a  dead 
man's  pocket,  that  it  had  been  dishonest;ly  obtained  or  fraud- 
ulently used.  The  appellant  had  the  coupon  in  its  possession, 
and  if  it  was  true  that  it  had  been  dishonestly  used,  it  could 
have  produced  it  and  given  some  evidence  at  least  to  prove 
that  fact. 

It  is  said  by  counsel  that,  "After  the  wreck,  the  conductor 
accounted  for  all  the  passengers  by  the  tickets,  passes  and 
coupons  taken  up ;  that  his  report  showed  eight  persons  to 
be  missing,  among  them  the  man  supposed  to  be  J.  M.  Whal- 
ing." The  testimony  of  the  conductor  is  that  "  eight  persons 
were  missing,  among  them  was  the  man  I  supposed  to  be  J. 
M.  Whaling."  We  have  carefully  searched  the  record  to 
ascertain,  if  possible,  how  many  bodies  were  recovered,  but 
we  can  find  no  evidence  showing  that  more  than  two  were 
recovered.     We  find  evidence  proving  that  Blue  river  was 
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very  high ;  that  the  body  of  Eichler  was  swept  about  two 
miles  down  stream^  and  the  fair  presumption  is  that  Whal- 
iiiji^'s  body  was  not  recovered.  This  leads  to  the  further  pre- 
sumption, since  it  is  the  one  consistent  with  good  faith  and 
honesty  on  the  part  of  Eichler,  that  Whaling  was  on  the 
train  and  had  himself  used  the  pass.  Nor  is  there  anything 
unnatural  or  unreasonable  in  this  inference,  for  it  is  not  at 
all  improbable  that  Whaling  may  have  entrusted  his  pass  to 
Eichler  for  safe-keeping.  It  is  perfectly  reasonable  to  infer 
that  if  Whaling  was  on  the  train  he  himself  used  his  pass; 
anv  other  inference  would  be  a  strained  and  unnatural  one. 
At  all  events  this  inference  is  the  one  that  best  comports  with 
the  theory  of  honesty  and  good  faith,  and  the  jury  did  not 
do  wrong  in  adopting  it,  for  any  other  theory  would  require 
the  presumption  that  Eichler  had  stolen  the  pass,  or  that  both 
he  and  Whaling  were  guilty  of  fraud. 

The  inference,  for  it  can  not  with  justice  or  accuracy  be 
called  a  presumption,  arising  from  the  fact  of  finding  the  pass 
in  Eichler^s  pocket.after  his  death,  is  a  special  one ;  while  the 
presumption  of  good  faith  is  a  general  one.  The  court  may 
instruct  the  jury  that  the  presumption  is  in  favor  of  good 
faith  and  honesty,  but  it  could  not  rightfully  instruct,  as  mat- 
ter of  law,  that  the  fact  that  the  |>ass  was  found  in  Eichler's 
pocket  created  a  presumption  that  it  was  fraudulently  used, 
and  this  proves  that  the  inference  must  give  way  before  the 
general  legal  presumption.  But  if  we  grant  that  the  fact  that 
the  pass  was  found  in  Eichler's  pocket  creates  a  presumption, 
and  that  there  is  a  conflict  of  presumptions,  still  the  one  in 
favor  of  good  faith  is  the  stronger,  and  will  break  down 
the  other. 

In  Potter  v.  Titcomb,  7  Maine,  302,  309,  there  was  a  conflict 
of  presumptions,  and  it  was  held  that  a  presumption  in  favor 
of  good  faith  would  outweigh  a  presumption  of  payment. 
Where  a  party  is  found  in  possession  of  a  document,  the  pre- 
.^iumption  is  that  he  came  by  it  fairly.  Hazen  v.  Henry,  6  Ark. 
86.     The  general  principle   runs  through  all  the  law,  that 
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where  tlie  facts  of  a  case  are  consistent  both  with  honesty  and 
•ilishonesty,  the  courts  will  adopt  the  construction  which  is  in 
favor  of  honesty.  Greenwood  v.  Lowe,  7  La.  Ann.  197 ; 
Brddiah  V.  Blias,  35  Vt.  326.  It  can  not,  therefore,  be  justly 
heltl  that  the  jury  erred  in  acting  upon  the  general  presump- 
tion in  favor  of  honesty  and  good  faith,  since  a  presumption, 
until  overcome,  makes  o.  prima  facie  case. 

The  complaint,  with  great  and,  perhaps,  unnecessary  par- 
ticularity, describes  the  negligence  which  it  is  alleged  caused 
the  death  of  Eichler,  and  it  is  contended  that  the  evidence 
iiails  to  prove  the  specific  acts  of  negligence  charged.  We  do 
not  think  the  doctrine  that  matters  of  description  must  be 
strictly  and  fully  proved  applies  to  the  allegations  of  negli- 
gtinc'c  in  actions  against  carriers  to  recover  for  injuries  result- 
ing from  negligence.  In  such  cases  it  is  sufficient  if  the 
j?ubstance  of  the  issue  is  proved. 

It  is  sufficient  to  prove  the  substance  of  the  issue  as  to  the 
})ayment  of  fare,  without  proving  specifically  that  it  was  paid 
in  the  precise  manner  and  form  alleged.  The  important  ques- 
tion is  as  to  the  payment  of  fare  as  demanded  by  the  carrier, 
and  not  as  to  the  character  of  the  payment.  But  in  this  in- 
stance there  was  evidence  fully  warranting  the  inference  that 
the  appellee's  intestate  had  paid  his  fare  in  the  manner  and 
form  described  in  the  complaint.  The  conductor  had  recog- 
nized him  as  a  pa^^senger,  and  had  given  him  a  check,  indi- 
cating that  he  was  a  passenger,  and  he  had  been  carried  for 
many  hours  and  many  miles  as  a  passenger.  The  authorities 
go  further  than  we  are  required  to  in  this  case,  for,  as  stated  by 
an  author  of  a  standard  work  upon  carriers, "  Every  person  be- 
ing carried  upon  a  public  conveyance,  usually  employed  in 
the  carriage  of  passengers,  is  presumcnl  to  be  lawfully  upon 
it  as  a  passenger.''  Hutchinson  Carriers,  section  554.  An- 
other author  says :  "  It  is  said  that  payment  of  fare  will  be 
presumed  to  have  been  made  according  to  the  common  course 
•of  business  upon  the  route.  And,  although  this  has  been 
Vol.  107.— 29 
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questioned^  it  is  certain  that  such  an  inference,  as  matter  of  feet, 
will  be  very  obvious,  in  the  case  of  passengers  upon  railroad 
trains,  and  we  do  not  perceive  any  reasonable  objection  to  the 
rule  as  one  of  presumption  of  fact  which  for  its  force  must 
depend  upon  circumstances,  to  be  judged  of  by  the  jury.'* 
Kedf.  Carriers,  section  134. 

The  skill  and  care  required  of  railway  carriers  of  passen- 
gers, as  is  well  known,  are  very  great;  they  are  required,  as  this 
court  has  said,  to  "exercise  the  highest  degree  of  care  to 
secure  the  safety  of  passengers,  and  are  responsible  for  the 
slightest  neglect,  if  an  injury  is  caused  thereby."  Jefferson- 
ville  R.  R,  Co.  v,  Hendricksy  26  Ind.  228.  This  doctrine 
has  often  found  approval  in  our  decisions,  and  has  often  been 
stated  by  other  courts  in  much  stronger  terms.  Louisville^ 
etc.,  R.  R.  Go.  V.  Kelly,  92  Ind.  371  (47  Am.  R.  149);  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346,  see  p.  356  (49 
Am.  R.  168).  This  principle,  as  the  decided  cases  with  much 
harmony  affirm,  applies  to  the  machinery,  track  and  bridges 
of  the  railway.  Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt,  99  Ind. 
551 ;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind.  264.  But, 
while  the  degree  of  care  and  skill  required  is  very  great,  still 
the  ciirrier  is  not  an  insurer  of  the  safety  of  the  jiassenger, 
and  is  not  answerable  for  injuries  resulting  from  an  occur- 
rence against  which  human  foresight  and  prudence  can  not 
guard.  If  the  accident  is  one  which  human  care  and  skill 
could  not  foresee  or  guard  against,  there  is  no  liability. 
Where,  however,  a  passenger,  rightfully  on  the  train,  is  in- 
jured by  the  breaking  down  of  a  bridge,  the  presumption  is 
that  the  carrier  was  guilty  of  negligence.  This  settled  rule 
proceeds  upon  the  theory  that  it  is  within  the  power  of  the 
carrier,  and  not  within  that  of  the  passenger,  to  fully  show  the 
cause  of  the  injury.  Pittsburgh,  etc,  R.  R,  Co.  v.  Williams,  74 
Ind.  462;  Memphis,  etc..  Packet  Co.  v.  McCool,  83  Ind.  392 
(43  Am.  Rep.  71) ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck, 
supra,  see  p.  358;  Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt, 
supra;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  supra. 


MAY  TERM,  1886.  451 


The  Louisville,  New  Albany  and  Chicago  R'y  Co.  r.  Thompson,  Adm'r. 


Applying  to  the  case  before  us  these  settled  principles, 
we  do  not  think  it  can  h%  said  that  the  verdict  is  not  sui>- 
ported  by  the  evidence  upon  the  question  as  to  the  manner 
in  which  the  bridge  was  constructed  and  maintained,  for  there 
is  evidence  that  there  was  negligence  in  this  respect  on  the 
part  of  the  appellant,  and  we  can  not  say  that  either  the  pn*- 
sumption  which  the  law  creates  in  favor  of  the  appellee,  or 
the  testimony  adduced  by  him,  was  overcome  by  the  evidence 
introduced  by  the  appellant. 

Where  a  bridge  is  weakened  by  a  sudden  and  unprece- 
dented flood,  and  there  is  no  time  or  opportunity  for  inspecting 
it  and  ascertaining  its  condition,  the  railway  carrier  is  not  re- 
sponsible for  an  injury  resulting  from  its  giving  way  beneath 
a  train  run  with  proper  care  and  skill.  If  it  is  apparent  to 
those  in  charge  of  a  train  that  the  track  and  bridges  have  been 
made  unsafe  by  tempests  or  floods,  the  trains  must  be  run 
with  a  care  proportioned  to  the  known  danger.  If  there  is 
time  and  opportunity  for  inspecting  and  discovering  the  un- 
safe condition  of  a  bridge  after  a  great  flood,  and  care  and 
prudence  require  such  an  inspection,  then  the  duty  of  mak- 
ing it,  and,  if  the  inspection  reveals  the  unsafe  condition  of 
the  structure,  of  warning  approaching  trains,  rests  upon  the 
railway  company.  The  duty  of  the  company  is  to  employ 
the  highest  degree  of  practical  care  to  guard  against  acci- 
dents, and  where  its  agents  or  oflicers  have  knowledge  that 
a  great  storm  or  a  great  flood  has  probably  made  its  track  or 
bridges  unsafe,  it  must,  where  there  is  reasonable  time  and 
opportunity,  take  measures  to  protect  its  passengers  from  in- 
jury. Whart.  Neg.,  section  634  ;  2  Redf.  Law  of  Railways, 
section  192;  Hardy  y.  North  Carolina,  etc.,  R.  R.  Co,,  74 
N.  C.  734 ;  Great  Western  R.  W.  Co.  v.  Braid,  1  Moore  P. 
C.  N.  S.  101 ;  Railroad  Co.  v.  Halhren,  53  Texas,  46  (37 
Am.  R.  744). 

The  rule  declared  in  such  cases  as  Pittsburg,  etc.,  R.  W. 
Co.  V.  Qilleland,  56  Pa.  St.  445,  Fl(yri  v.  City  of  St.  Louis, 
69  Mo.  341  (33  Am.  R.  504),  and  Livezey  v.  Philadelphia, 
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64  Pa.  St.  106  (3  Am.  R.  578),  does  not  apply  to  an  action 
by  a  passenger  against  the  carrier,  for,  in  those  cases,  the  re- 
hition  of  carrier  and  passenger  did  not  exist,  and  the  rule  is 
that  a  railway  carrier  owes  a  nuieh  higher  duty  to  passengers 
than  to  land-owners  along  the  line  of  its  road. 

The  case  of  EM  v.  St.  Louin,  etc,  R.  W.  Co.,  76  Mo.  518, 
is  not  in  conflict  with  the  views  we  have  expressed;  on  the 
contrary,  it  is  in  harmonv  with  them,  for  it  was  there  said: 
"  It  is  quite  apparent  from  the  foregoing  statement  of  facts, 
that  the  death  of  Ellet  resulted  from  a  sudden  and  unknown 
weakening  of  the  track  of  the  defendant  bv  an  extraordinary 
and  unprecedented  rain  storm."  The  decision  in  Nashmlle, 
etc.,  R.  R.  Co.  V.  David,  6  Heiskell,  261  (19  Am.  R.  594), 
can  hardly  be  considered  as  in  point,  as  the  rule  respecting 
carriere  of  goods  is  more  strict  than  that  governing  carriers 
of  passengers,  although  the  language  there  used  applies  here, 
but  its  application  is  against  the  appellant,  for  it  was  said : 
"  The  true  rule  should  have  been  stated  to  be,  that  if  the  par- 
ties had  any  reason,  in  the  situation  the  company  occupied,  to 
anticipate  that  such  a  flood  was  about  to  occur,  then  it  was 
the  duty  of  the  company  to  use  actively  and  energetically 
all  means  at  its  command,  or  that  might  reasonably  be  ex- 
pected of  a  company  engaged  in  their  business  to  possess,  to 
meet  the  emergency." 

The  cases  cited  by  appellant  are,  therefore,  far  from  main- 
taining that  carriers  are  exculpated  from  liability  in  cases 
where  there  is  reasonable  time  and  opportunity  to  guard 
against  the  results  of  an  extraordinary  flood,  and  pi'oper  care 
and  skill  are  not  exercised.  In  the  case  before  us,  it  can  not 
be  said  that  there  is  no  evidence  that  the  appellant  was  not 
negligent  in  omitting  to  take  proper  precautions  to  discover 
the  unsafe  condition  of  the  bridge,  and  warn  the  train  in 
which  the  appellee's  intestate  was  a  passenger.  It  appears  in 
evidence  that  farmers  in  the  vicinity,  hours  before  the  acci- 
dent, had  knowledge  from  the  indications  about  them  of  the 
probability  of  a  great  flood ;  some  of  them  remained  up  all 
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night  to  guard  against  it,  and  some  of  the  agents  of  the  a])- 
pellant  were  not  far  distant  from  the  bridge,  and  might,  it  is 
fairly  inferable  from  the  evidence,  have  discovered  its  unsafe 
condition  and  given  warning  to  approaching  trains,  for  the 
evidence  shows  that  the  bridge  was  unsafe  hours  before  the 
train  reached  it.  Nor  can  we  say  that  the  evidence  does  not 
justly  warrant  the  inference  that  those  in  charge  of  tlie  train 
were  informed  by  the  appearance  of  the  water,  about  the 
bridge,  that  it  w&s  unsafe,  and  that,  notwithstanding  this  in- 
formation, they  took  the  train  u|>on  it  at  a  dangerous  and 
improper  speed. 

Thus  far,  in  following  the  line  of  counsel's  argument,  we 
have  tacitly  conceded  that  the  bridge  was  safe  as  against  an 
ordinary  flood,  but  this  concession  can  not  be  justly  made,  as 
there  is  evidence  strongly  tending  to  pro^'e  that  the  bridge 
was  not  so  constructed  as  to  resist  even  usual  floods.  The 
evidence  shows  that  the  bridge  was  sometimes  covered  with 
water  in  times  of  freshets,  and  such  a  bridge  (*an  not,  as  mat- 
ter of  law,  be  pronounced  a  safe  one.  Nor  can  it  be  said 
that  the  increased  volume  of  water  caused  the  bridge  to  give 
way,  for  the  evidence  fully  warrants  the  conclusion  that 
freshets  no  greater  than  those  which  had  formerly  swelled 
the  river  beyond  its  banks  would  have  made  it  unsafe.  We 
can  not,  therefore,  assume,  in  the  face  of  the  verdict,  that  the 
bridge  was  sufficient  as  against  ordinary  floods,  nor  can  we 
assume  that  the  increase  in  the  height  of  the  water  caused 
the  bridge  to  weaken  and  give  way.  The  evidence  does  not 
justify  us  in  disregarding  the  finding  of  the  jury  u|K)n  this 
point,  for,  so  far  is  it  from  having  this  effect,  that  it  inclines 
us  strongly  to  the  opinion  that  the  jury's  conclusion  upon 
this  point  was  the  only  correct  one.  To  the  assistance  of  the 
evidence  arises  the  presumption,  of  which  we  have  already 
spoken,  that  the  accident  was  due  to  the  negligence  of  the 
carrier.  In  a  case  very  like  the  present,  the  jury  were  in- 
structed that, "  Where  the  passenger  is  injured  by  any  accident 
arising  from  a  collision  or  defect  in  machinery,  he  is  required, 
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in  the  first  place,  to  prove  no  more  than  the  iact  of  the  acci- 
dent and  the  extent  of  his  injury ;  that  a  prima  facie  ease  is 
thus  made  out,  and  the  onvs  is  cast  upon  the  carrier  to  dis- 
prove negligence  ;  that,  in  the  case  trying,  the  legal  presump- 
tion was  that  the  injuries  to  the  plaintiff  were  caused  by  the 
negligence  of  the  defendant,  and  that  this  presumption  con- 
tinued until  a  countervailing  presumption  of  fact  was  estab- 
lished.^^ In  commenting  upon  the  instructions,  it  was  said: 
**  Now,  we  must  say,  the  able  argument  of  the  learned  coun- 
sel to  the  contrary  notwithstanding,  that  a  better  summary 
of  the  law  governing  cases  of  this  kind  could  scarcely  have 
been  framed."  Philadelphia j  etc.y  R,  R.  Co.  v.  Anderson,  94 
Pa.  St.  351  (39  Am.  Rep.  787).  It  was  said  in  another  case: 
^*  Nay,  the  mere  happening  of  an  injurious  accident,  raises,  ^ 
prima  facie,  a  presumption  of  neglect,  and  throws  upon  the 
carrier  the  oniLs  of  showing  it  did  not  exist."  Laing  v.  Colder^ 
8  Pa.  St.  479.  In  the  case  of  Delaware^  etc.,  R.  iJ.  do,  v. 
Napheya,  90  Pa.  St.  135,  the  court  said:  "A  prima  fade 
case  of  negligence  is  thus  made  out,  and  the  onus  is  cast 
upon  the  carrier  to  disprove  negligence."  This  presumption, 
combined  with  the  facts  developed  by  the  evidence,  gives  the 
verdict  of  the  jury  upon  the  point  under  immediate  discus- 
sion fair  support,  and  a  long  and  firmly  settled  rule  forbids 
us  from  disturbing  it. 

Some  minor  questions  require  consideration.  One  of  these 
grows  out  of  the  exclusion  of  the  testimony  of  John  C. 
Lawler.  Mr.  Lawler  did  testify  as  a  witness,  and  as  the 
specification  in  the  motion  for  a  new  trial  is  the  general  one 
that  the  court  erred  in  excluding  his  evidence,  no  question  is 
presented  for  our  consideration.  A  general  specification  is 
not  sufficient;  the  particular  testimony  excluded  must  be 
specified  with  reasonable  certainty.  McClain  v.  Jenmp,  76 
Ind.  120;  Marnh  v.  Terrell,  63  Ind.  363;  Coryell  v.  Stone,  62 
Ind.  307  5  GranJt  v.  Weatfall,  57  Ind.  121 ;  BaU  v.  Balfe,  41 
Ind.  221. 
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Our  cases  recognize  the  doctrine  that  where  there  is  no  evi- 
dence upon  a  point  covered  by  a  special  interrogatory  pro- 
]>ounded  to  the  jury,  they  may  so  answer.  Maxwell  v.  Boyne, 
^36  Ind.  120;  Oulick  v.  Oonnely,  42  Ind.  134;  Rowell  v. 
Klein,  44  Ind.  290  (15  Am.  R.  235) ;  Mitchell  v.  Robinson, 
SO  Ind.  281  (41  Am.  R.  812) ;  Williamson  v.  Tingling,  80 
Ind.  379.  Under  this  rule  the  answers  to  all  the  material 
interrogatories  were  proper. 

The  third  interrogatory  is:  "What  did  the  deceased  rep- 
resent his  name  to  be  to  said  conductor?'^  and  the  answer 
was:  "No  evidence.^'  Of  this  counsel  say:  "An  inspection 
of  the  record  will  show  this  answer  to  be  evasive  and  untrue — 
a  mere  subterfuge.^^ 

We  have  carefully  studied  the  record  and  can  not  find  that 
there  is  evidence  that  ^ny  representation  whatever  was  made 
to  the  conductor,  for  we  do  not  believe  that  the  mere  fact 
that  the  pass  issued  to  Whaling  was  found  in  Eichler's  pocket 
<*an  be  deemed  evidence  that  he  made  any  representation  to 
the  conductor. 

The  fourth  interrogatory  is :  "  Was  the  conductor  deceived 
by  such  representation?"  If  no  representation  was  made 
wo  can  not  perceive  that  the  jury  did  wrong  in  answering 
that  there  was  no  evidence  upon  that  point. 

What  we  have  said  of  these  two  interrogatories  applies  to 
the  fifth,  for  it  rests  upon  the  same  assumption  that  they  do. 
The  answer  to  the  sixth  interrogatory  is  perhaps  wrong,  for, 
according  to  the  answer  to  the  first,  the  answer  should  have 
been  "No,'^  but  the  error  of  the  jury  in  this  particular 
»conld  not  possibly  have  injured  the  appellant. 

Where  there  is  no  material  error,  there  can  be  no  reversal. 
The  answers  to  all  the  other  interrogatories  wene  proper,  and 
the  appellant  has  no  cause  to  complain  of  them. 

The  truth  or  falsity  of  answers  to  interrogatories  is  not 
presented  by  a  motion  to  compel  the  jury  to  make  them  more 
specific,  nor  is.it  presented  by  a  motion  for  a  venire  de  novo. 
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It  18  obvious  that  the  court  can  not  direct  the  jury  how  th<  y 
shall  decide  disputed  questions  of  fact. 
Judgment  affirmed. 
Filed  June  17,  1886. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — An  earnest  and  able  petition  for  a  rehear- 
ing lias  been  filed,  and  it  is  thought  proper  to  again  diseu>:? 
some  of  the  questions  argued. 

We  said  in  our  former  opinion,  that  even  if  it  were  con- 
ceded that  the  widow  of  Andrew  Eichlcr  was"  not  a  compe- 
tent witness,  no  material  error  was  committed  in  permitting 
her  to  testify,  and  we  still  adhere  to  that  view ;  but  we  are 
prepared  to  go  further,  and  hold  that  she  was  a  competent 
witness,  for  the  statute  does  not  apply  to  cases  of  tort  result- 
ing in  the  death  of  the  husband.  Neither  section  498  nor 
section  499  of  the  code  applies  to  a  case  like  this,  for  the 
widow  is  not  a  party  to  the  record,  nor  is  her  interest  ad  verse- 
to  the  estate,  and  the  case  is  not  one  between  heirs.  The  case 
is  not  "  founded  on  a  contract  with  or  demand  against  the  an- 
cestor," or  *'  to  obtain  title  to  or  possession  of  property,  real 
or  personal,"  but  is  an  action  to  recover  damages  for  a  tort 
causing  the  ancestor's  death. 

The  circumstances  proved  by  the  appellee  show  that  Andrew 
Eichler  was  on  the  appellant's  train,  and  was  killed  by  the 
falling  of  the  train  into  the  river.     It  is  not. necessary  inan\^ 
case,  civil  or  criminal,  that  the  material  facts  should  be  es- 
tablished bv  direct  evidence.     Greenleaf  thus  states  the  rule 
which  prevails  in  civil  cases:  "In  civil  cases,  it  is  sufficient 
if  the  evidence,  on  the  whole,  agrees  with  and  supports  tli<* 
hypothesis  which  it  is  adduced  to  prove."    It  is  also  said  by 
this  author,  that  it  is  the  duty  of  the  jury  "  to  decide  in  favor 
of  the  party  on  whose  side  the  weight  of  evidence  prepon- 
derates, and  according  to  the  reasonable  probability  of  trutli.'" 
1  Grecnl.  Ev.,  section  13a.  This  rule  has  been  often  approved 
by  this  court.     IndianapoUf^,  etc.,  R,  R.  Go,  v.  CoUinrpcood, 
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71  Ind.  476;  Indianapolwy  etc,,  iZ.  W.  Go.  v.  Thomas,  84  Ind. 
194;  Terre  Haute,  etc.,  R.  B.  Co.  v.  Buck,  96  Ind.  346,  see 
p.  363  (49  Am.  R.  168) ;  Hedrick  v.  D.  M.  Oabonie  &  Co., 
99  Ind.  143,  see  p.  147 ;  Eva)i8ville,  etc.,  R.  R.  Co.  v.  McKee, 
99  Ind.  519,  see  p.  525  (50  Am.  R.  102)  ;  Union  Mutual 
L.  Ins.  Co.  V.  Buchanan,  100  Ind.  63,  see  p.  72 ;  Evana^ 
ville,  etc.,  R.  R.  Co.  v.  Hosier,  101  Ind.  597 ;  Rkhl  v.  Evan^- 
ville  Foundry  Ass'n,  104  Ind.  70. 

The  reasonable  probabilit}?  .  and,  indeed,  the  only  fair  in- 
ference, from  the  facts  and  circumstances  established,  is  that 
Eiohler  was  on  the  train  which  went  down  into  Blue  river. 
He  was  in  Chicago,  and  was  expected  home  in  Louisville 
about  the  time  of  his  death ;  his  route  was  over  the  appel- 
lant's road ;  his  body  was  found  about  one  and  one-lialf  or 
two  miles  down  stream  ;  his  name  was  on  the  tab  of  his  shirt, 
and  in  his  pocket,  among  other  things,  was  a  conductor's 
check,  issued  by  the  conductor  of  the  train  ;  bodies  were  seen 
washing  down  the  river  immediately  after  the  train  went 
down ;  the  river  was  very  high  and  the  current  swift ;  seven 
persons  besides  Eichler  lost  their  lives  by  the  disaster.  When 
Eichler's  body  was  taken  from  the  water  it  was  found  to  be 
badly  mangled ;  the  "  head  was,"  as  one  of  the  witnesses  said, 
*^caved  in  and  his  bowels  torn  out."  Another  witness  says 
"the  body  was  badly  torn  up,  right  leg  broken,  his  hip  was 
broken  and  his  belly  torn  open ;  "  timbers  floated  down  stream 
from  the  bridge,  displaced  by  the  cars  crashing  through  them. 

These  circumstances  unmistakably  show  that  Eichler  was 
violently  killed  and  horribly  mangled  by  some  means,  and 
the  most  natural  inference  in  the  world  is  that  he  was  killed 
by  the  train's  plunging  through  an  unsafe  bridge,  as  were 
seven  others  who  were  on  the  train,  and  this  supplies  ground 
for  inferring  that  he  was  on  the  train  ;  but,  in  addition  to 
this,  are  the  other  facts  that  he  was  in  Chicago  and  expected 
home,  and  had  a  conductor's  check  in  his  pocket.  There  is 
not  one  particle  of  evidence  tending  to  show  that  he  was,  or 
could  have  been,  injured  in  any  other  way  than  by  the  train 
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in  which  he  was  seated  falling  through  the  defective  bridge; 
but  it  is  the  most  natural  and  reasonable  of  inferences  to  con- 
clude that  he  was  mangled  and  killed  by  the  fall  of  the  train, 
which,  running,  as  it  was,  at  a  high  rate  of  speed  upon  the 
bridge,  crushed  it  beneath  its  force  and  weight.  That  the 
body  was  found  some  distance  from  the  bridge  does  not  in- 
validate this  inference,  for  it  is  in  the  highest  degree  probable 
that  a  body  mangled  as  was  Eichler's  would  have  been  car- 
ried down  by  a  river  swollen  by  a  great  freshet.  It  is  indeed 
almost  inconceivable  that  Eichler  was  killed  in  any  other 
manner  than  by  the  train's  plunging  through  the  bridge  and 
•crushing  him  between  the  timbers  or  iron  of  the  cars  and  the 
heavy  beams  and  sills  of  the  bridge,  so  that  the  evidence  not 
only  supports  the  hypothesis  of  the  appellee,  but  gofes  very 
far  towards  excluding  any  other  hypothesis,  if,  indeed,  it  does 
not  go  to  the  full  extent  of  excluding  every  other. 

We  conclude,  without  doubt  or  hesitation,  that  the  evidence 
i^hows  that  Eichler  was  on  the  train^  and  the  authorities  cited 
in  our  former  opinion  abundantly  prove  that  one  who  is  on  a 
train  used  for  carrying  passengers  is,  in  the  absence  of  coun- 
tervailing evidence,  presumed  to  be  rightfully  there  as  a 
passenger. 

The  counsel  assume  as  true,  that  the  complaint  is  for  a 
breach  of  contract,  and  there  are  some  statements  in  it  which 
jwssibly  give  some  support  to  this  assumption,  but  the  com- 
{)laint,  judged,  as  all  our  cases  agree  it  must  be,  by  its  general 
scope  and  tenor,  is  very  plainly  in  tort,  and  the  cause  of  ac- 
tion is  the  negligence  of  the  appellant. 

We  do  not  think  that  the  complaint  assumes  to  state 
as  a  cause  of  action,  that  the  death  of  appellee^s  intes- 
tate resulted  from  a  breach  of  contract,  and  it  is  very  evident 
that  the  appellant's  counsel  tried  the  case  upon  a  theory  very 
different  from  that  now  insisted  on,  which  is  that  the  action 
was  based  on  a  breach  of  contract.  As  the  case  was  tried 
upon  the  theory  that  the  cause  of  action  alleged  was  the  neg- 
ligence of  the  appellant,  that  theory  prevails  here.     Carver 
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V.  Carver,  97  Ind.  497.  But  we  think  it  very  clear  that  the 
•complaint  charges^  as  the  cause  of  action^  the  tortious  negli- 
gence of  the  appellant^  and  it.  was  not  necessary  to  do  more 
than  prove  the  appellant's  duty,  its  negligent  breach,  and 
that  the  deceased  was  free  from  contributory  negligence,  for 
it  is  an  elementary  rule  that  it  is  sufficient  if  the  substance 
of  the  issue  be  proved. 

It  is  quite  probable,  so  much  so  that  the  jury  were  author- 
ized to  infer  it,  that  the  deceased  purchased  a  ticket  at  Chi- 
cago, for  there  is  no  evidence  to  the  contrary,  and  the 
conductor  testified  that  he  did  take  up  '^  ticket-s,  passes  and 
coupons."  We  say  that  it  was  fairly  inferable  that  the  de- 
ceased had  a  ticket,  because  as  the  authorities  cited  in  our 
former  opinion  establish,  one  on  a  passenger  train  is  pre- 
sumed to  be  rightfully  there  as  a  passenger,  and  because  the 
presumption  is  always  in  favor  of  honesty  and  fair  dealing. 
Any  other  rule  would  work  great  hardship  in  such  a  case  as 
Ihis,  where  the  lips  of  the  passenger  are  closed  in  death,  and 
where  the  ticket,  if  bought  at  all,  was  bought  at  a  station  in 
a  great  city,  where  many  passengers  purchase  tickets  and 
embark  upon  the  trains  of  the  railway  company. 

We  do  not  deem  it  necessary  or  proper  to  again  discuss 
the  question  of  presumptions  in  fevor  of  Eichler's  honesty, 
further  than  to  say  that  it  was  presumably  in  the  power  of 
the  appellant  to  show  who  Whaling  was,  why  the  pass  was 
issued  to  him,  and  what  had  become  of  him.  As  we  said  in 
our  former  opinion,  the  pass  issued  by  the  appellant  showed 
to  whom  it  was  issued  and  on  whose  account,  and  no  explana- 
tion at  all  was  offered,  nor  was  the  part  of  the  |)ass  which 
the  conductor  testified  that  he  took  up  given  in  evidence. 
We  think  these  facts  called  ui)on  the  appellant  to  explain, 
and  will  not  allow  it  to  succeed  solelv  on  an  inference,  which 
it  is  claimed  exists,  that  Eichler  fraudulently  procured  and 
used  the  pass  issued  to  Whaling. 

Mr.  Broom  says :  "  Where  a  party  has  the  means  in  his 
power  of  rebutting  and  explaining  the  evidence  adduced 
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against  him,  if  it  does  not  tend  to  the  truths  the  omission  to 
do  so   furnishes  a  strong  inference  against  him/'     Broom 
Legal  Max.  939. 
Petition  overruled. 
Filed  Nov.  22, 1886. 
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covered  evidence,  which  is  merely  cumulative' to  that  adduced  at  the 
trial,  will  not  authorize  a  new  trial. 
Same.— G)»/Krfi»5f  Evidence  in  Support  of, — Supreme  Court — Practice. — Wher& 
the  evidence  offered  in  support  of  a  motion  for  a  new  trial  is  conflict- 
ing, the  decision  of  the  trial  court  will  not  be  reviewed  on  appeal. 

From  the  Tippecanoe  Superior  Court. 

B.  W.  Langdoriy  T.  F.  Gaylord  and  G.  P.  Haywood,  for 
appellants. 

/.  jP.  McHugh  and  //.  E,  Ball,  for  appellee. 

Niblack,  J. — Tills  was  an  action  to  recover  damages  for 
an  injury  done  to  the  land  of  appellants  by  surface-water, 
coming,  as  was  alleged,  from  the  lands  of  appellee  and  flow- 
ing over  and  upon  the  land  of  appellants. 

The  substantial  allegations  of  the  complaint  were,  that  ap- 
pellants owned  a  certain  lot  number  116,  in  the  town  of 
Chauncey,  Tippecanoe  county,  in  this  State  ;  that  appellee 
owned  certain  real  estate  in  the  same  county,  the  .southeast 
corner  of  which  was  adjacent  to  the  northwest  corner  of  ap- 
pellants' lot ;  that  south  of  appcllee^s  land,  and  adjacent 
thereto,  and  next  to  appellants'  lot,  and  contiguous  thereto, 
was,  and  is  lot  No.  121,  in  said  town  of  Chauncey,  and  that 
on  said  lot  121  was  a  large  natural  reservoir,  depreasion  or 
basin  covering  about  ten  acres;  that  between  lots  116  and 
121  there  was  an  unimproved  street,  the  north  end  of  which 
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terminated  at  the  southeast  corner  of  appellee's  land;  that 
appellee's  land,  except  the  east  side,  was  low,  and  was  a  nat- 
ural basin ;  that  the  reservoir  on  lot  121  was  a  continuance 
of  the  basin  on  appellee's  land;  that  the  surface  of  appellants' 
land  was  lower  than  appellee's  land ;  that  appellee  had  ob- 
structed the  flow  of  water  from  his  laud  to  lot  121,  and  to 
drain  his  own  land  had  dug,  permitted,  or  caused  to  be  dug, 
a  ditch  to  the  southeast  corner  of  his  land,  and  thence  on  to 
the  improved  street  in  the  town  of  Chauncoy ;  that  after  the 
melting  of  the  snow,  and  after  and  during  the  heavy  rains 
of  summer,  the  water  flowed  in  torrents  from  the  basin  on 
api^l lee's  land  into  said  ditch,  and  on  to  and  over  appellants' 
iand,  and  the  water,  because  of  an  abrupt  descent  of  forty 
feet  on  appellants'  land,  gathered  force  and  momentum  as  it 
descended,  and  had  carried  away  soil,  gravel  and  sod,  and 
had  washed  out  trees,  shrubbery,  etc.,  to  appellants'  damage. 

The  cause  was  twice  tried.  At  the  first  trial  the  jury  failed 
to  agree  upon  a^verdict.  The  second  trial  resulted  in  a  ver- 
dict and  judgment  for  the  appellee.  Before  the  rendition  of 
the  judgment  a  motion  for  a  new  trial  was  interjK)8ed  and 
overruled.  One  of  the  causes  assigned  for  a  new  trial  was 
newlv  discovered  evidence,  and  the  onlv  contention  here  is 
upon  the  alleged  sufficiency  of  the  showing  made  by  the  ap- 
pellants in  support  of  that  cause  for  a  new  trial. 

The  appellee,  testifying  as  a  witness,  denied  having  con- 
jjtrueted,  or  having  authorized  the  construction  of,  the  ditch 
complained  of.  There  was  nevertheless  evidence  tending  to 
prove  that  the  ditch  was  made  by  persons  who  had  but  a 
«*hort  time  before  been  seen  working  in  the  appellee's  field 
near  by,  and  who  were  seemingly  engaged  as  workmen  upon 
the  appellee's  lands  described  in  the  complaint.  Other  cir- 
cumstances were  adduced,  and  relied  upon,  as  tending  to  show 
that  the  ditch  was  dug  by  the  appellee's  employees,  with  his 
knowledge  and  at  least  implied  consent. 

Both  of  the  appellants  filed  affidavits  alleging  that  upon 
smother  trial  they  could  prove  additional  and  material  facts 
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by  one  Evans^  a  newly  discovered  witness.  They  also,  at  the 
same  time,  filed  the  affidavit  of  Evans,  in  which  he  stated, 
amongst  other  things,  that  he  worked  as  a  farm  hand  for  the 
appellee  during  the  years  1875  and  1876;  "that,  during  the 
spring  and  summer  of  said  year  1875,  said  defendant  by  him- 
self, and  this  affiant  for  him,  constructed"  the  ditch  in  que^ 
tion.  The  appellee  then  procured  an  additional  affidavit  from 
Evans,  and  filed  it  as  a  counter-affidavit  to  the  one  he  had 
previously  made.  In  this  latter  affidavit  Evans  withdrew 
some  of  his  previous  statements  and  modified  others.  Amon^ 
others,  he  withdrew  his  former  statement  that  the  appellee 
had  constructed  the  ditch  in  controversy.  He  also  intimated 
that  his  first  affidavit  had  been  obtained  from  him  by  undue 
means,  and  claimed  that  he  had  been  induced  to  sign  it  in 
ignorance  of  many  of  its  statements. 

William  M.  DeHart,  one  of  the  plainti£Ps,  and  the  husband 
of  Caroline  V.  DeHart,  his  co-plaintiff,  filed  his  additional 
affidavit,  testifying  to  admissions  which  Evaus  had  since  made 
in  material  conflict  with  many  of  the  allegations  of  his  sec-^i^ 
ond  affidavit,  and  stating  that,  notwithstanding  such  admits- 
sions,  Evans  had  declined  to  sign  any  other  or  further  affidavit 
in  the  premises. 

Upon  the  facts  thus  stated,  the  appellants  moved  that  Evan:^ 
bo  summoned  to  appear  in  court  and  to  testify  orally  con- 
cerning the  matters  embraced  in  both  of  his  affidavits. 
Their  motion  was  granted,  and,  over  the  objection  of  the  ap- 
pellee, Evans  was  examined  and  testified  orally  concerning 
the  matters  in  question.  He  modified  and  corrected  some 
of  his  previous  statements  on  both  sides,  and  explained  more 
at  length.  He  admitted  that  he  had  assisted  in  the  construc- 
tion of  the  ditch  referred  to  in  both  of  his  affidavits,  but  said 
that  he  rendered  that  assistance  only  at  the  request  of  two  of 
hie  co-employees  on  the  appellants'  farm  ;  that  one  of  these 
two  co-eraployees  was  a  son  of  the  appellee,  \*^ho  seemed  to 
be  a  managing  man  in  the  absence  of  his  father ;  that  the  ditch, 
as  it  was  originally  constructed,  was  a  rather  small  affiiir,  and 
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that  he,  Evans,  did  not   know  that  the  appellee  had  any 
knowledge  of  its  construction  when  it  was  made. 

There  were  other  questions  involved  at  the  trial  besides  the 
inquiry  as  to  the  authority  under  which  the  ditch  referred  to 
was  made.  If,  therefore,  the  question  for  decision  in  this  case 
rested  upon  the  statements  of  Evans  contained  in  his  first 
affidavit  alone,  we  would  scarcely  feel  justified  in  holding  that 
the  testimony  of  Evans  would  probably  produce  a  different 
result  upon  another  trial.  3  Graham  and  Waterman  New 
Trials,  1093,  et  aeq.  But,  accepting  Evans'  oral  testimony  as 
his  last  and  true  statement  of  what  he  would  swear  to  upon 
a  new  trial,  we  feel  constrained  to  hold  that  the  proposed 
evidence  would  be  only  cumulative  to  that  which  was  given 
at  the  former  trial.  It  would  afford  only  circumstantial  ev- 
idence, tending  to  establish  the  appellee's  responsibility  for 
the  construction  of  the  ditch,  and,  as  has  been  seen,  there  was 
circumstantial  evidence  of  a  similar  character  at  the  trial, 
tending  to  establish  the  appellee's  responsibility  in  that  re- 
spect. It  would,  therefore,  only  be  additional  "  evidence  of 
the  same  kind  to  the  same  point."  Houston  v.  Bruner,  39  Ind. 
376;  Shirel  v.  Baxter ,  71  Ind.  352  ;  Lefever  v.  Johnson^  79 
Ind.  554;   Buskirk  Pr.  242;  Hines  v.  Driver,  1(K)  Ind.  315. 

But,  waiving  all  question  as  to  the  cumulative  character  of 
the  proposed  newly  discovered  evidence  as  it  was  foreshadowed 
by  the  oral  testimony  of  Evans,  the  case  presents  a  view  which 
is  fatal  to  tkis  appeal. 

The  evidence  submitted  as  above  by  the  parties  respectively 
was  conflicting,  and  hence  its  weight  as  evidence  .became  a 
question  for  the  decision  of  the  court  to  which  it  was  ad- 
dressed. Decisions  thus  made  upon  the  mere  weight  of  con- 
flicting evidence  will  not  be  reviewed  by  this  court.  Harris 
v.  Rupel,  14  Ind.  209;  Long  v.  State,  95  Ind.  481 ;  Eppa  v. 
State,  102  Ind.  539 ;  Skular  v.  State,  105  Ind.  289. 

The  judgment  is  affirmed,  with  costs. 
Filed  Sept.  23,  1886. 
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Railroad. — Judicial  Sale  of  Property  and  Franchises. — Liability  of  New  Cor- 
poration for  Debts  of  PredeceJisor, — Ordinarily,  where  a  new  railroad  cor- 
'lAS  ^^1  poration  is  organized  by  tlie  purchasers,  at  a  judicial  sale,  of  the  property, 

'  rights  and  franchises  of  a  previously  existing  railroad  company,  it  does 

not  become  liable  at  law  for  the  payment  of  the  debts  of  its  predecessor. 

Same. —  Utte  of  Land  Appropriaied  by  Old  Company.'-OompeTiaaiion  to  Owner. 
—  Value  of  Land. — Conclusiveness  of  Judgment  in  Appropriation  iVooeed* 
!»</«.— T Where,  however,  a  new  railroad  corporation,  upon  succeeding  to 
the  property,  rights  and  franchises  of  its  predecessor,  elects  to  adopt  an 
appropriation  of  land,  made  by  the  old  company,  by  entering  upon  and 
using  and  occupying  the  same  for  the  .purposes  of  its  road,  to  the  entire 
exclusion  of  the  owner,  it  is  bound  to  make  compensation  to  the  owner, 
aiid  where,  in  the  appropriation  proceedings,  the  value  of  the  land  has 
been  determined  by  the  judgment  of  a  court  of  competent  jurisdiction, 
the  new  corporation  is  concluded  by  the  judgment  upon  the  question 
of  value. 

8am£. — Abandoning  Use  of  Appropriated  Land  will  not  Defeat  Payment  There- 
for.—In  such  case,  where  suit  is  brought  against  the  new  corporation  by 
the  owner  of  the  land  to  recover  its  adjudged  value,  the  defendant  can 
not  escape  payment  by  abandoning  its  use  and  occupancy  for  railroad 
purposes,  and  by  ceasing  to  exclude  the  plaintiff  from  its  use  and 
enjoyment. 

Supreme  Court. — Findings  in  Suits  in  Equity  Considered  as  in  Other  Oases. — 
The  Supreme  Court,  under  the  existing  civil  code,  is  bound  to  give  the 
same  respect  to  the  finding  of  the  trial  court  in  a  suit  in  equity  that  is 
given  to  the  verdict  of  a  jury  or  the  finding  of  a  court  in  an  action 
at  law.  « 

Practice. — Admission  of  Evidence. — Harmless  Error. — The  erroneous  admis- 
sion of  immaterial  and  harmless  evidence  will  not  authorize  the  reversal 
of  the  judgment. 

From  the  Carroll   Circuit  Court. 

H.  W.  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellant. 
G.  0.  Behm,  A.  0.  Behm,  J.  R.  Goffroth  and  S.  A.  Huf, 
for  appellees. 

HowK,  C.  J. — This  case  is  now  here  for  the  i^econd  time. 
The  opinion  and  decision  of  this  court,  on  the  former  ap{)ealy 
is  reported  under  the  title  of  Tjake  Erie,  etc.,  R,  W.  Go.  v. 
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Griffin^  92  Ind.  487.  On  the  former  appeal  we  held  that  the 
tsecond  paragraph  of  appellees'  complaint  stated  an  equitable 
•cause  of  action  against  the  appellant^  and  we  reversed  the 
judgment  theretofore  rendered  herein,  because  the  court  had 
<?rri?d,  in  our  opinion,  in  submitting  the  cause  to  a  jury  for 
trial.  In  our  former  opinion,  we  gave  a  full  summary  of 
the  facts  stated  in  the  second  paragraph  of  api)el  lees'  com- 
plaint, to  which  we  refer  without  repeating  it  here,  as  we  do 
not  find  that  any  change  was  made  in  any  of  the  pleadings 
after  the  cause  was  remanded.  The  cause  was  tried  by  the 
<;()urt,  and  the  court  made  a  special  finding  of  the  facts,  and 
thereon  stated  its  conclusions  of  law.  Over  the  exceptions 
of  both  parties  to  its  conclusions  of  law,  and  over  appellants' 
motions  for  a  venire  de  novoy  and  for  a  new  trial,  the  court 
rendered  a  decree  in  favor  of  appellees  and  against  the  appel- 
lants, in  accordance  with  such  conclusions  of  law. 

The  first  error  complained  of  here,  on  behalf  of  the  appel- 
lant, is  the  overruling  of  its  exceptions  to  the  court's  conclu- 
sions of  law  upon  its  special  finding  of  facts. 

The  facts  found  by  the  court  were,  in  substance,  as  follows : 
TThe  Lake  Erie  and  Western  Bailway  Company  and  the  La- 
fayette, Muncie  and  Bloomington  Railroad  Company,  defend- 
ants hereto,  are  respectively  railroad  corporations  of  the  State 
of  Indiana,  organized  under  and  pursuant  to  the  laws  of  such 
State.  The  plaintifis  herein  were,  on  the  24th  day  of  Octo- 
ber, 1875,  and  for  many  years  prior  thereto,  the  owners  in 
fee  simple  of  thirty-seven  feet  off  of  the  west  end  of  lot  No. 
1,  in  O.  L.  Clark's  addition  to  the  city  of  Lafayette,  which 
west  end  of  such  lot  abuts  on  an  allev  twelve  feet  wide.  At 
and  prior  to  the  time  aforesaid,  the  Ijafayette,  Muncie  and 
Bloomington  Railroad  Company  owned  and  operated  a  line 
of  railroad  along  and  contiguous  to  the  above  described  real 
estate,  and,  on  the  day  last  named,  appropriated  such  real 
estate  for  the  use  of  its  track,  and  necessary  side-tracks,  water 
stations  and  depot;  and,  on  said  day,  it  filed  its  act  of  appro- 
VoL.  107.— 30 
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priation  in  the  clerk\s  office  of  Tippecanoe  county,  and  ap- 
praisers were  appointed  by  the  Tippecanoe  Circuit  Court, 
who,  on  December  14th,  1875,  made  and  filed  in  such  clerk's 
office  their  report,  awarding  the  plaintiffs  the  sum  of  $2,400 
as  their  damages,  by  reason  of  such  act  of  appropriation. 
The  plaintiffs  excepted  to  such  report  and  appealed  there- 
from to  the  Tippecanoe  Circuit  Court,  and  the  venue  of  the 
cause  was  changed  to  the  Carroll  Circuit  Court,  where  a  trial 
was  had  and  a  judgment  was  rendered  on  May  16th,  1877,  in 
favor  of  the  plaintiffs,  for  $5,008.66  damages,  and  $80.60' 
costs,  which  judgment  remained  unpaid. 

Prior  to  the  filing  of  such  act  of  appropriation,  the  La- 
fayette, Muncie  and  Bloomington  Kailroad  Company  had 
executed  two  mortgages  upon  its  railroad  property,  one  for 
$666,000  and  the  other  for  $1,750,000.  These  mortgages 
covered  all  the  railroad  property  of  such  company,  of  every 
kind  and  description,  and  the  first  one  covered  all  its  prop- 
erty in  the  city  of  Lafayette,  contiguous  to  plaintiff's  lot. 
The  one  for  $666,000  extended  from  the  Illinois  State  line 
to  the  Toledo,  Wabash  and  Western  Railroad,  in  Lafayette, 
covering  what  was  called  the  Western  Division,  and  the  other 
mortgage  covered  the  property  from  Lafayette  to  Muncie, 
being  what  was  called  the  Eastern  Division.  On  the  1st  day 
of  February,  1879,  decrees  foreclosing  both  of  such  mort*- 
gages  were  rendered  by  the  United  States  Circuit  Court,  for 
the  district  of  Indiana,  against  the  Lafayette,  Muncie  and 
Bloomington  Sailroad  Company,  under  which  a  commis- 
sioner, appointed  for  that  purpose,  sold  all  the  franchises, 
rights,  property  and  effects  of  such  company  to  certain  per- 
sons as  a  bond-holders'  committee  for  $1,413,000,  leaving  a 
large  balance  of  such  decrees  unpaid.  A  deed  was  made  to 
such  purchasers  on  April  28th,  1879,  and  they  formed  a  new 
corporation  called  the  Muncie  and  State  Line  Company,  with 
a  capital  of  $600,000,  to  whom  they  conveyed  such  railroad 
with  its  rights  and  franchises,  on  the  29th  of  April,  1879. 
Afterwards,  on  July  24th,  1879,  the  Muncie  and  State  Line 
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Sailroad  Company  consolidated  with  the  Lafayette^  Bloom- 
ington  and  Mississippi  Railroad  Company^  under  the  name 
of  the  Lafayette,  Bloomington  and  Muncie  Bailroad  Com- 
pany, which  last  named  company  owned  and  operated  a  line 
of  railroad  from  Bloomington,  Illinois,  to  Muncie,  Indiana,  a 
distance  of  two  hundred  miles. 

On  the  19th  of  December,  1879,  the  last  named  company 
consolidated  with  the  Lake  Erie  and  Western  Railway  Com- 
pany, of  Ohio  and  Indiana,  owning  and  operating  a  line  of 
railroad  from  said  Muncie  to  Fremont,  Ohio,  and  since  ex- 
tended to  Sandusky,  Ohio ;  which  last  mentioned  consoli- 
dated company  assumed  the  corporate  name  of  the  Lake  Erie 
and  Western  Railway  Company,  and  is  the  appellant  in  this 
cause.  The  defendant,  the  Lafayette,  Muncie  and  Bloom- 
ington Railroad  Company,  after  such  condemnation  of  ap- 
pellees^ real  estate,  entered  upon  and  occupied  the  same  until 
the  succession  of  appellant,  the  Lake  Erie  and  Western  Rail- 
way Company,  to  the  rights,  property  and  franchises  of  such 
first  named  company,  through  the  sale,  organization  and  con- 
solidation hereinbefore  mentioned,  and  this  occupancy  and 
possession  were  such  at  the  commencement  of  this  suit  as  to 
exclude  the  appellees  from  the  use  and  enjoyment  of  the 
same.  The  exact  date,  when  such  occupancy  and  possession 
commenced  by  defendants  began,  can  not  be  determined  from 
the  evidence.  The  Lafayette,  Muncie  and  Bloomington  Rail- 
road Company  was,  at  the  time  of  the  rendition  of  such  judg- 
ment against  it  in  favor  of  the  appellees,  insolvent,  and  had 
been  since,  and  still  was  insolvent. 

On  the  25th  day  of  January,  1881,  the  appellees  executed 
a  mortgage  to  John  R.  Coffroth  on  the  property  condemned 
as  aforesaid  to  secure  several  promissory  notes  executed  by 
them  to  Coffroth,  amounting  in  the  aggregate  to  the  sum  of 
$600,  which  mortgage  was  duly  recorded  in  the  recorder'?* 
office  of  Tippecanoe  county,  and  became  a  valid  lien  upon 
the  appellees'  interests  in  such  real  estate.  Such  mortgage 
was  due  and  unpaid.     One  of  the  plaintiffs,  John  Griffin,  had 
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<died  since  the  commoaceincnt  of  this  suit  intestate,  and  his 
-co-2>Iaintifis  took  by  inheritance  all  his  interest  in  such  real 
<?st2ite  and  in  the  judgment  rendered  in  the  condemnation 
.proceedings. 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

"  The  Lake  Erie  and  Western  Railway  Company  has  elected 
to  adopt  the  original  appropriation  of  the  plaintiffs'  said  land, 
;and,  having  adopted  such  appropriation,  it  is  bound  to  make 
compensation  to  the  plaintiffs  for  the  same. 

''  2.  Tlie  said  judgment  in  the  Carroll  Circuit  Court  for 
•^5,008.66,  and  $80.60  costs,  shall  be  taken  as  the  value  of  the 
land  so  appropriated. 

'^  3.  As  the  plaintiffs  have,  since  said  condemnation  pro- 
'Ceedings,  executed  the  said  mortgage  upon  said  laud,  whereby 
they  have  not  been  in  a  condition  to  give  tlio  defendants,  or 
^either  of  them,  an  unencumbered  title  to  such  land,  and  could 
not,  after  the  execution  of  such  mortgage,  legally  demand 
the  payment  of  said  judgment,  they  should  be  denied  interest 
upon  the  said  sum  of  $5,089.26. 

"  4.  The  defendant,  the  Lake  Erie  and  Western  Railway 
•Company,  should  }>ay  the  clerk  of  the  Carroll  Circuit  Court, 
for  the  use  of  the  plaintiffs,  within  60  days  from  this  date, 
<the  sum  of  $5,089.26;  and  out  of  such  sum  the  clerk  of  this 
-court  shall  pay  and  satisfy  said  mortgage,  and  the  residue  pay 
to  the  plaintiffs,  or  their  attorneys.  I  further  find  that  the 
•defendants  should  pay  and  satisfy  the  costs  of  this  suit. 

(Signed)         "  M.  WiNFiELD,  Judge  'pro  iem.'^ 

In  discussing  the  alleged  error  of  the  trial  court  in  over- 
ruling appellant's  exceptions  to  the  court's  conclusions  of  law, 
its  counsel  say :  "  The  conclusions  of  law  (1)  that  the  appi4- 
lant  is  bound  to  make  compensation  to  the  appellees  for  their 
land,  (2)  that  the  judgment  in  tlieir  favor,  against  the  L.,  M. 
*&  B.  R.  R.  Co.,  the  predecessor  of  the  appellant,  rendered  May 
16th,  1877,  shall  be  taken  as  the  value  of  the  land,  and  (3) 
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that  the  appellant  should  pay  the  principal  of  such  judg- 
ment, to  wit,  $6,089.26,  within  60  days,  are  erroneoas." 

It  is  claimed  by  appellant's  counsel,  that  "  the  findings  af 
facts  contain  nothing  showing  that  the  appellant  has  ever 
used  or  occupied  the  appellees'  land."  This  claim  of  coun- 
sel, we  think,  is  not  supported  by,  but  is  in  direct  conflict 
with,  the  special  finding  of  facts.  The  court  found  specially,, 
as  we  have  seen,  that  the  Lafayette,  Muncie  and  Blooming- 
ton  Railroad  Company,  after  its  appropriation  of  appellees^ 
real  estate,  entered  upon  and  occupied  the  same  until  the 
succession  of  appellant  to  its  rights,  property  and  franchises,, 
and  that  said  occupancy  and  possession  were  such,  at  the  com- 
mencemeut  of  this  suit,  as  to  exclude  the  appellees  from  the 
use  and  enjoyment  of  such  real  estate.  It  was  further  found,, 
that  appellant  succeeded  to  the  rights,  property  and  fran- 
chises of  said  I^afayette,  Muncie  and  Bloomington  Raihx>ad 
Company,  on  the  24th  day  of  July,  1879,  and  thereafter 
owned  and  operated  the  line  of  railroad  along  and  contigu- 
oas  to  appellees'  real  estate,  until  the  commencement  of  this 
suit,  on  the  19th  day  of  May,  1882;  and  that,  on  the  day 
last  named,  the  occupancy  and  possession  of  such  real  estate 
*'by  defendants"  (of  whom  appellant  was  one)  were  such  as^ 
to  exclude  the  appellees  from  the  use  and  enjoyment  thereof^^ 

In  the  second  paragraph  of  their  complaint,  the  appellees 
averred  that,  upon  its  succession  to  the  rights  and  franchises 
of  the  former  corporation,  the  appellant  entered  upon,  used 
and  occupied  the  premises  condemned  by  its  predecessor,  and 
from  thence  until  the  commencement  of  this  suit  had  c?on- 
tinued  to  occupy  and  use  such  premises.  On  the  former 
appeal  of  this  cause,  we  held  that  if  this  averment  were  true^ 
it  showed  the  appellant's  election  to  adopt  the  original  ap- 
propriation of  appellees'  premises,  by  its  entry  upon,  use  and 
occupation  of  such  premises  for  the  purposes  of  its  railroad. 
We  there  said  :  "In  such  case,  the  appellant's  liability  does- 
not  rest  upon  the  judgment  against  the  old  corporation,  but 
upon  the  principle  that,  having  adopted  and  ratified   the 
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original  appropriation^  it  is  bound  in  equity  and  good  con- 
science to  make  compensation.  For  the  right  of  the  appel- 
lees to  compensation  for  their  property  is  protected  by  the 
Constitution^  and  it  will  not  do  to  say  that  their  unsatisfied 
judgment  against  the  old  insolvent  corporation  affords  them 
any  just  compensation.  The  maxim  applies,  qui  sentit  com- 
modum,  senlire  debet  et  onus.^' 

The  facts  specially  found  by  the  court  fairly  sustain,  wt 
think,  the  averments  of  the  second  paragraph  of  appellees' 
complaint;  and,  therefore,  it  must  be  held,  in  accordance 
with  our  opinion  on  the  former  appeal  of  this  cause,  that  the 
court  did  not  err  in  its  conclusion  of  law,  that  appellant  was 
bound  to  make  compensation  to  the  appellees  for  their  real 
estate.  By  its  exceptions  to  the  conclusions  of  law,  the  ap- 
pellant admitted,  so  far  as  the  alleged  error  now  under  con- 
sideration is  concerned,  that  the  facts  of  the  case  were  fully 
and  correctly  found  by  the  court,  and  said  that,  upon  those 
facts,  the  court  had  erred  in  its  conclusions  of  law.  This  is 
settled  by  our  decisions.  Dodge  v.  Pope,  93  Ind.  480 ;  Fair- 
banks V.  Meyers,  98  Ind.  92;  Helms  v.  Wagner,  102  Ind.  385. 

The  next  error  complained  of,  on  behalf  of  appellant,  is  the 
overruling  of  its  motion  for  a  venire  de  novo.  It  is  said  that 
"  the  findings  of  facts  are  too  vague  and  indefinite  to  justify 
any  conclusion  of  law  thereon  against  the  appellant."  We 
do  not  think  so.  Fairly  construed,  there  is  no  uncertainty' 
in  the  special  finding  of  facts,  and  the  facts  found  fully  justify 
the  court's  conclusions  of  law. 

Under  the  alleged  eiTor  of  the  court,  in  overruling  appel- 
lant's motion  for  a  new  trial,  it  is  first  insisted  by  its  coun- 
sel, that  the  damages  assessed  were  excessive.  Counsel  say 
that  there  was  no  evidence  of  the  appropriation  of  appel- 
lees' land  bv  the  appellant,  and  none  of  the  value  of  such 
land,  except  the  judgment  rendered  in  May,  1877,  in  favor 
of  appellees  and  against  appellant's  predecessor,  the  Lafay- 
ette, Muncie  and  Bloom ington  Railroad  Company,  in  its 
proceeding  to  a])propriate  such  land,  to  which  proceedings 


MAY  TERM,  1886.  471 


The  Lake  Erie  and  Western  Railway  Company  r.  Griffip  el  al. 


:aud  judgmeut  appellant  was  not  a  party.  It  is  not  claime<l 
that  such  judgment  was  not  competent  evidence  on  the  trial 
of  this  cause;  but  it  is  claimed  that  it  was  not  sufficient  evi- 
<lence,  as  against  the  appellant^  of  the  value  of  appellees' 
land.  It  is  said  that  appellant  was  not  bound  by  such  judg- 
nienty  because  it  was  a  stranger  to  the  record,  and,  in  truth, 
^vas  not  organized  or  in  being  at  the  time  the  judgment  was 
rendered.  Ordinarily,  no  doubt,  where  a  new  railroad  cor- 
poration is  organized  by  the  purchasers,  at  a  judicial  sale,  of 
the  property,  rights  and  franchises  of  a  previously  existing 
railroad  company,  such  new  corporation  does  not  becomes 
liable  at  law  for  the  payment  of  the  debts  of  its  predecessor, 
unless  it  has  assumed  the  payment  of  such  debts.  Section 
4J947,  R.  S.  1881. 

But,  in  equity,  a  different  rule  applies.  Where,  as  in  this 
'caso,  upon  a  hearing  had,  a  court  of  equity  finds  thkt  the  new 
railroad  corporation,  upon  its  succession  to  the  property,  rights 
;ind  franchises  of  its  predcce&sor,  had  elected  to  adopt  an  ap- 
])ropriation  of  land,  made  by  the  old  company,  by  its  entry 
upon  such  land,  and  by  its  continued  use  and  occupation 
thereof,  for  the  purposes  of  its  railroad,  to  the  entire  exclu- 
sion of  the  owners  of  the  land  from  the  use  and  enjoyment 
thereof,  and  that,  in  such  appropriation  proceedings,  the  value 
of  such  land  so  appropriated  had  been  ascertained  and  deter- 
mined by  the  judgment  of  a  court  of  competent  jurisdiction, 
it  must  be  held,  we  think,  that  the  new  railroad  corporation 
is  bound  and  concluded  by  such  judgment,  upon  the  question 
of  the  value  of  the  land  so  appropriated.  Appellant's  right 
to  use  and  occupy  the  appellees'  land,  in  the  manner  found 
by  the  court,  can  only  be  derived  through  the  appropriation 
proceedings,  instituted  by  its  predecessor,  the  Lafayette, 
Muncie  and  Bloomington  Railroad  Company;  and  upon  the 
fact,  found  by  the  court,  that  appellant's  occupancy  and  pos- 
session of  appellees'  land,  at  the  eommencement  of  this  suit, 
were  such  as  to  exclude  them  from  the  use  and  enjoyment 
thereof,  appellant  was  bound  by  the  amount  of  the  judgment 
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in  such  appropriation  proceedings^  and  the  damages  asse^ed 
herein  were  not  excessive. 

But  it  is  earnestly  insisted  by  appellant's  counsel,  and  was. 
a.ssigued  as  cause  for  a  new  trial  or  hearings  that  the  findings 
of  facts  were  not  sustained  by  sufficient  evidence.  Counsel 
preface  their  argument  upon  this  cause  for  a  new  trial  with 
this  inquiry :  "  What  rule  shall  govern  this  court  upon  thi:< 
proposition  ?  "  It  was  formerly  held  that,  in  a  chancery  cause^ 
this  court  would  not  feel  bound  to  respect  the  finding  of  the- 
circuit  court,  as  it  would  the  verdict  of  a  jury  or  the  finding- 
of  a  court  at  law.  "  Having  all  the  evidence  upon  which  the 
court  below  acted,"  this  court  said, "  we  will  weigh  it  and  draw 
our  own  conclusions."  Egbei't  w^Rush,  7  lud.  706.  At  the 
time  the  case  cited  was  decided  below,  in  October,  1848,  the 
evidence  in  chancery  causes  was  submitted  to  the  circuit  courts 
upon  final  hearing,  in  the  form  of  the  depositions  of  the  wit- 
nesses taken  out  of  court,  and  the  circuit  judge  had  no  better 
opportunities  or  facilities  for  determining  the  credibility  of 
the  diiFerent  witnesses  than  the  judges  of  this  court.  Now^ 
however,  under  our  civil  code,  the  evidence  in  all  causes^ 
whether  at  law  or  in  equity,  may  be  heard  in  open  court  be- 
fore the  judge  thereof.  We  know  of  no  reason,  therefore, 
for  holding  now  that  we  are  not  bound  to  give  the  same  re- 
spect to  the  finding  of  the  trial  court,  in  a  suit  in  equity,  that 
we  have  always  given  to  the  verdict  of  a  jury,  or  the  finding 
of  a  court,  in  an  action  at  law. 

But  this  question  is  not  now  an  open  one  in  this  court.  In 
Miller  v.  Evansmlle  NaiH  Bank,  99  Ind.  272,  in  commenting 
upon  the  old  rule  of  this  court  of  weighing  the  evidence  in 
chancery  cases,  it  is  said  :  "  But  practice  demonstrated  that 
this  rule  was  of  uncertain  enforcement ;  and  it  is  a  well  known 
fact  that  the  judge  who  saw  the  witnesses,  heard  them  tes- 
tify, and  observed  their  demeanor  on  the  witness  stand,  was 
much  better  enabled  to  weigh  the  evidence  and  come  to  a 
correct  conclusion  than  this  court  could  possibly  be  bv  onlv 
seeing  the  record  of  the  evidence,  which  is  seldom  full  and 
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frequently  imperfect.  From  these  considerations,  tlie  rule  is 
now  well  established  that  where  the  evidence  fairlv  tends  to 
support  the  verdict  or  findings  it  will  not  be  disturbed  by  this 
court,  and  this  rule  applies  to  causes  in  the  nature  of  chan- 
cery suits,  the  same  as  actions  at  law."  So,  in  State,  ex 
rel.,  V.  Wasson,  99  Ind.  261,  the  court  said:  "In  chancery 
cases  not  triable  by  a  jury,  the  ancient  practice  of  having  the 
evidence  taken  before  a  master  commissioner,  and  brought 
before  the  court  upon  paper,  no  longer  prevails.  The  court 
trying  the  cause  now  hears  the  testimony  from  the  mouths  of 
living  witnesses,  and  has  every  opportunity  to  test  the  weight 
of  the  evidence  that  judges  trying  causes  as  a  jury  in  the  old 
law  court  had,  and  his  findings  on  questions  of  fact  should 
no  more  be  disturbed  on  appeal  than  the  findings  of  fact  made 
by  a  judge  upon  the  trial  of  a  case  at  law,  and  so  this  court 
has  expressly  decided.     Pence  v.  Garrison,  93  Ind.  345." 

We  need  not  extend  our  opinion,  in  the  case  under  consid- 
eration, by  setting  out  or  commenting  upon  the  evidence  ajv 
pearing  in  the  record.  It  will  suffice  for  us  to  say,  as  we 
think  we  may  safely  do,  that  the  evidence  fairly  tends  to  sus- 
tain the  special  findings  of  facts,  on  every  material  point.  In 
such  a  case,  as  we  have  often  decided,  we  will  not  disturb  the 
findings  of  the  trial  court,  nor  reverse  its  judgment  and  de- 
cree, upon  what  might  seem  to  be  the  weight  of  the  evidence. 
The  reasons  for  this  rule  of  decision  have  been  given  so  often, 
in  our  reported  cases,  that  we  need  not  repeat  them  here.  We 
adhere  tenaciously  to  this  rule  in  all  cases,  whether  at  law  or 
in  equity.  Rudolph  v.  Lanc,o7  Ind.  115;  Fort  Wayne,  etc, 
R,  R,  Co.  v.  IlasHelman,  (jo  Ind.  73 ;  Hayden  v.  Crctcher,  75 
Ind.  108. 

It  is  claimed  by  appellant^s  counsel  that  the  trial  court 
erred  in  admitting  the  evidence  of  certain  witnesses  to  the 
effect  that  the  appellees'  lot  was  used  by  draymen,  hackmen, 
ex  press- wagon  and  omnibus  drivers,  etc.,  when  visiting  trains 
and  cars  on  apjiellaut's  railroad,  etc.  The  evidence  was  com- 
petent we  think,  as  the  use  of  such  lot  was  the  subject  of  in- 
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quiry.  The  value  of  the  evidence  depended  upon  how  &r  it 
might  be  shown  that  such  use  of  the  lot  was  authorized  by 
appellant^  or  necessary  to  the  convenient  despatch  of  its  daily 
traffic  in  freight  and  passengers.  If  no  such  showing  was 
niade^  the  evidence  was  immaterial  and  harmless ;  otherwise 
it  was  material.  £ven  if  the  admission  of  such  evidence 
were  erroneous,  it  would  not  authorize  a  reversal  of  the 
judgment. 

Finally,  appellant's  counsel  insist  that  the  court  erred  in 
overruling  its  motion  for  an  alternative  judgment  herein.  We 
are  of  opinion,  however,  that  the  case  made  by  the  special 
findings  of  facts,  and  the  court's  conclusions  of  law  thereon, 
was  not  a  case  wherein  the  appellant  could,  in  equity  and 
good  conscience,  be  permitted  to  escape  the  payment  of  tho 
value  of  appellees'  lot,  as  found  and  adjudged  by  the  court, 
by  merely  abandoning  its  use  and  occupancy  of  such  lot,  for 
the  purposes  of  its  railroad,  and  by  ceasing  to  exclude  appel- 
lees from  the  use  and  enjoyment  of  such  lot.  OUy  of  La- 
JayeUe  v.  ShvJtz,  44  Ind.  97 ;  Kimball  v.  Oity  of  Rocklandy  71 
Maine,  137;  In  Be  Rhinebeck,  etc.,  B.  B.  Cb.,  67  N.  Y.  242. 

From  our  examination  of  the  record  of  this  cause,  we  are 
impressed  with  the  opinion  that  the  merits  of  this  cause  have 
been  fairly  tried  and  a  just  determination  had,  in  the  court 
below,  fair  and  equitable  to  the  parties  on  both  sides,  of 
which  neither  ought  to  complain.  In  such  a  case  we  can  not 
reverse  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  23,  1886. 
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"Same. — Sufficiency  tf  Evidence, — Where  there  is  evidence  sustaining  the 
finding  of  the  courti  it  will  not  be  disturbed. 

From  the  Clinton  Circuit  Court. 

J,  Claybaugh  and  G.  Sexson,  for  appellant. 
S.  Vanton,  for  appellees. 

Elliott,  J. — It  is  urged  by  appellant's  counsel  that  an 
^rror  was  committed  by  the  trial  court  in  permitting  an  in- 
strument of  writing  to  be  introduced  in  evidence,  but  as  the 
introduction  of  this  evidence  was  not  made  one  of  the  causes 
ior  a  pew  trial,  it  is  not  properly  before  us  for  consideration. 
It  is  well  settled  that  questions  not  presented  to  the  lower 
<*ourt  can  not  be  made  available  on  appeal. 

It  is  also  insisted  that  the  assessment  was  erroneous,  but 
we  can  not  reverse  the  judgment  upon  this  ground.  The 
•question  was  6ne  of  fact,  and  as  there  is  evidence  sustaining 
the  finding  of  the  court,  it  can  not  be  disturbed.  There  is, 
it  is  true,  much  conflict  in  the  evidence,  but  this  court  will 
not  attempt  to  determine  where  the  preponderance  is. 

Judgment  affirmed. 

Filed  Sept.  23, 1886. 
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-Nbouoence. — Tawn$  and  OUies, — PermUting  Objects  Calculated  to  Frighten 
Hones  to  Remain  on  StreeL — Towns  and  cities,  in  the  absence  of  con- 
tributory negligence,  are  liable  for  injuries  resulting  from  the  fright  of 
horses,  of  ordinary  gentleness,  at  objects  naturally  calculated  to  frighten 
them,  and  which  the  corporation  has  negligently  placed,  or  permitted 
to  be  placed,  and  to  remain  upon  the  street. 

Same. — Complaint. — Demurrer. — Motion  to  Make  Specific. — Pradice. — Where 
the  averments  in  the  complaint  in  regard  to  negligence  are  not  suffi- 
ciently specific,  the  objection  must  be  reached  by  motion  to  make  more 
specific,  and  not  by  demurrer  for  want  of  facts. 


107   475 
U7   887 


107    4751 
129    475 


107    475 
140    306 

142  470, 

143  051 
143692, 


107 

47h 

UQ 

566 

107 

475 

165 

590 

107 

475 

167 

340 

167 

341 

Bl67 

342 

167 

522 

476  SUPREME  COURT  OF  INDIANA, 


The  Town  of  Rushville  r.  Adams. 


Same. — A  general  averment  that  the  injury  complained  of  was  not  causctl 
by  any  negligence  on  the  part  of  the  plaintiff,  but  was  caused  wholly 
by  the  negligence  of  the  defendant,  a  town,  in  permitting  a  person  to- 
carry  on  the  business  of  making  candy  on  the  street,  makes  the  eooo- 
plaint  good  as  against  a  demurrer  for  want  of  facts. 

Instructions  to  Jury. —  Will  be  Considered  as  a  Whole. — Re^xrmd  of  Judg- 
ment.— If  the  instructions,  considered  as  a  whole,  put  the  case  fairly 
before  the  jury,  the  judgment  will  not  be  reversed  because  one,  iakea 
alone,  may  not  be  sufficiently  full. 

From  the  Rush  Circuit  Court. 

W,  ^4.  OuUen,  B.  L.  Smith,  J.  J.  Spann  and  /.  Q.  Thomas, 
for  appellant. 

(7.  Gambeim  and  T,  J.  Newkirk,  for  appellee. 

ZoLLARS^  J. — Appellee  charged  in  her  complaint,  that  the- 
town  licensed,  and  with  knowledge  permitted  a  person  to 
carry  on  the  business  of  manufacturing  candy  on  one  of  the 
streets,  and  in  said  business  ^'  to  uise  a  tripod  supporting  a 
vessel  containing  syrup,  which  was  boiled  and  manufactured 
into  candy  by  means  of  fire  built  under  the  vessel ; "  that  she 
and  her  husband  were  driving  on  the  street,  when  the  horse 
became  frightened  at  the  fire  and  ran  away,  throwing  them 
out, and  injuring  her;  that  the  injury  was  not  caused  by  any 
negligence  or  carelessness  on  her  part,  but  was  caused  wholly 
by  the  negligence  of  the  town  in  permitting  said  person  to 
maintain  and  carry  on  the  said  business. 

Counsel  for  appellant  urge  three  principal  objections  to  the 
complaint.  Assuming  that  appellee's  husband  was  driving: 
the  horse,  the  first  is  that  there  is  no  averment  that  he  was 
free  from  negligence  contributing  to  the  injury. 

Without  deciding  in  what  respect,  if  any,  the  husband's 
negligence  might  affect  the  rights  of  appellee,  it  is  sufficient 
here  to  say  that  it  in  no  way  appears  from  the  complaint  that 
he  was  driving  the  horse. 

The  second  is,  that  as  the  buggy  did  not  come  in  contact 
with  the  tripod,  or  any  obstruction  on  or  defect  in  the  street^ 
the  town  is  not  liable;  in  other  words,  that  cities  and  towns 
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are  not  liable  for  injuries  resulting  alone  from  the  fright  of 
horses  at  objects  upon  the  streets,  no  matter  what  may  be 
their  character,  and  notwithstanding  that  the  city,  with 
knowledge,  may  have  allowed  them  to  remain  upon  the  streets 
for  an  unreasonable  length  of  time,  or  may  have  granted  per- 
mission for  placing  and  maintaining  them  there. 

We  do  not  understand  that  cities  and  towns  are  entitled  to 
J3uch  immunity  from  liability.  The  duty  rests  upon  such  cor- 
poration to  keep  their  streets  in  a  safe  condition,  and  free  from 
all  obstructions  that  may  seriously  interfere  with  travel,  and 
thus  result,  in  injury  to  travellers.  This  duty  relates  not  only 
to  defects  in  the  roadway,  and  objects  thereon  against  which 
vehicles  may  be  wrecked,  but  also  extends  the  liability  to  in- 
juries from  falling  awnings,  ice  and  snow,  and  to  injuries  re- 
sulting from  the  fright  of  horses,  of  •  ordinary  gentleness,  at 
objects  upon  the  streets  naturally  calculated,  and  whieli 
may  reasonably  be  expected,  to  produce  such  fright.  It  can 
not  be  said,  with  reason,  that  streets  in  which  obstructions 
are  suffered  to  be  placed  and  remain,  which,  by  their  appi^ar- 
ance,  are  calculated  to  frighten  such  horses,  ar^  in  a  reasonably 
safe  condition.  The  purpose  of  the  law  is  to  secure  to  the 
public  safe  highways.  As  said  in  the  case  of  Morse  v.  Toion  of 
Richmond,  41  Vt.  435  (8  Am.  L.  Reg.  N.  8. 81),  "  That  purj^sc 
mav  be  as  effectually  defeated  by  an  obstruction  which  im- 
pedes travel  by  its  frightful  appearance  as  by  one  which,  if 
it  is  hit,  will  be  an  obstacle  to  the  secure  passage  of  the  wheels 
of  a  carriage."  And,  as  said  in  the  case  of  Bartlett  v.  Hoohaett^ 
48  N.  H.  18,  "  Objects  calculated  to  frighten  horses  would 
•often  be  far  more  dangerous,  and  much  less  easily  guarded 
against  by  the  traveller,  than  many  obstructions  with  which 
he  comes  in  actual  contact  or  collision.'* 

In  the  case  of  Foshay  v.  Town  of  Glen  Haven,  25  Wis.  288 
(3  Am.  R.  73),  it  was  said :  "  We  adopt  upon  this  subject  the 
rule  established  by  the  Supreme  Courts  of  Vermont,  New 
Hampshire  and  Connecticut,  that  objects  within  the  limits 
of  a  highway,  naturally  calculated  to  frigliten  horses  of  ordi- 
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nary  gentleness^  may  constitute  such  deficiencies  in  the  way 
as  to  render  the  town  liable,  even  though  so  fiir  removed 
from  the  travelled  path  &s  to  avoid  all  danger  of  collision.'^ 

Other  cases  to  the  same  effect  might  be  cited.  In  our 
judgment,  reason,  and  the  better  considered  cases,  unite  in 
requiring  a  holding  that  cities  and  towns  should  be  held  liable 
for  injuries  resulting  from  the  fright  of  horses,  of  ordinary 
gentleness,  at  objects  naturally  calculated  to  frighten  such 
horses,  and  which  the  corporation  has  negligently  placed,  or 
permitted  to  be  placed,  and  remain  upon  the  streets. 

In  order  to  render  the  corporation  liable  in  such  cases,  it 
must,  in  some  way,  be  made  to  appear  that  the  object  or  ob- 
struction was  one  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  and  that  the  horse  frightened  was  of 
such  a  character. 

The  third  objection  to  the  complaint,  urged  by  appellant'i^ 
counsel,  is,  that  these  facts  are  not  sufficiently  made  to  appear 
by  its  averments. 

The  complaint  is  not  as  definite  and  specific  as  the  rales 
of  good  pleading  would  require,  and  if  the  question  were  be- 
fore us  upon  the  overruling  of  a  motion  below  to  have  the 
complaint  made  more  certain  and  specific,  we  should  feel  con- 
strained to  rev(irse  the  judgment.  It  has  often  been  held  by 
this  court,  that  where  the  averments  in  regard  to  negligence 
are  not  sufficiently  clear  and  specific,  the  objection  is  to  be 
reached  by  a  motion  to  have  the  complaint  made  more 
specific,  and  can  not  be  reached  by  a  demurrer  for  want  of 
facts.  Cleveland,  etc,,  R.  W.  Co.  v.  Wynant,  100  Ind.  160,  and 
cases  there  cited ;  Louismlle,  etc,,  R,  W,  Co,  v.  Krinning,  87 
Ind.  351,  and  cases  there  cited. 

The  general  averment  in  the  complaint  before  us,  that  the 
injury  was  not  caused  by  any  negligence  or  carelessness  on 
the  part  of  the  plaintiff,  but  was  caused  wholly  by  the  neg- 
ligence of  the  town  in  permitting  the  person  to  maintain  and 
carry  on  the  business  of  making  candy  on  the  street,  we 
think,  makes  the  complaint  good  as  against  the  demurrer  for 
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want  of  facts.     Qeveland,  etc.,  R,  W\  Co,  v.  Wynani,  supra; 
Louisville,  etc.,  It,  W,  Co,  v.  Krinning,  supra. 

The  evidence  makes  it  very  clear  that  the  town  authorities 
had  knowledge  of  the  fact  that  portions  of  the  sidewalk  and 
gutter  were  occupied  by  the  person  manufacturing  candy, 
and  that  he  had  so  occupied  them  for  quite  a  number  of  days 
prior  to  appellee's  injury^  and  that  they  made  no  effort  to 
remove  the  obstruction,  but  affirmatively  acquiesced  in  its 
continuance. 

The  syrup  was  heated  by  means  of  a  fire  produced  by  gas- 
oline. As  the  horse,  driven  by  appellee  and  her  husband, 
came  opposite,  the  pan  or  basin  containing  the  syrup  was^ 
lifted  from  the  fire,  which  caused  it  to  flash  upwards.  The 
jury  having  found  that  the  fire^  as  thus  used,  was  naturally 
calculated  to  frighten  horses  of  ordinary  gentleiy^ss,  and  that 
the  horse  was  of  that  character,  and  that  there  was  no  negli- 
gence in  the  management  and  driving  of  the  horse  upon  and 
along  the  street,  we  can  not  disturb  the  verdict  upon  the 
weight  of  the  evidence.  There  is  some  conflict  in  the  evi- 
dence as  to  the  character  of  the  horse,  but  this  court  can  not 
settle  that  conflict  against  the  finding  of  the  jury. 

The  instructions  asked  by  appellant  were  upon  the  theory 
that  the  town  was  not  liable  unless  the  vehicle  came  in  con- 
tact with  some  defect  or  obstruction  upon  the  street,  and 
hence  were  properly  refused. 

fThe  court's  instruction  to  the  jury,  that  if  they  should 
find  the  material  averments  of  the  complaint  to  have  been 
proven,  they  should  find  for  appellee,  was  too  indefinite,  as 
applied  to  this  case.  But  in  subsequent  instructions,  thoy 
were  charged  that  in  order  ^hat  the  plaintiff  might  recover, 
it  must  appear  from  the  evidence  that  the  horse  was  one  of 
ordinary  gentlene&s,  and  that  the  apparatus  and  fire  used  by  the 
manufacturer  of  candy  were  naturally  calculated  to  frighten 
such  a  horse. 

In  a  civil  action,  the  instructions  are  to  be  considered  as  a 
whole,  and  if,  thus  considered,  they  put  the  case  fairly  and 
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intelligently  before  the  jury,  the  judgment  will  not  be  re- 
versed because  any  one  of  them,  taken  alone,  might  not  be 
sufficiently  full.  Union  Mutual  Life  Ins,  Co.  v.  Buelianan, 
100  Ind.  63  (74). 

We  have  examined  all  of  the  questions  discussed  by  appel- 
lant's counsel,  and  while  the  case  in  some  of  its  features  Is 
close  upon  the  margin,  we  find  no  error  that  would  justify 
this  court  in  reversing  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  23,  1886. 
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•  No.  12,086. 

The  Bloomfield  Railroad  Company  v.  Van  Slike.  ' 

Pleading. — (hmplaini. — Sufficiency  (^. — A  complaint,  showing  a  caase  of 
action,  will  repel  a  demurrer  although  it  may  not  entitle  the  plaintiff 
to  all  the  relief  prayed. 

Same. — JudgmerU  Besting  on  Good  Pajngraphs. — Where  the  record  on  appeal 
affirm  a  lively  shows  that  the  judgment  rests  on  two  good  paragraphs  of 
complaint,  it  in  immaterial  whether  a  third  is,  or  is  not,  sufficient. 

Practice. — Agreement  as  to  Question  Presented. — Appeal — Where  parties,  br 
an  agreement  entered  of  record,  definitely  submit  a  single  question  to 
the  trial  court,  they  can  not  on  appeal  present  any  other. 

Kailroad. — Appropriation  of  Land. — Receiver. — Right  of  Action. — Where  the 
receiver  of  an  insolvent  railroad  corporation  unlawfully  appropriates 
land  to  the  use  of  the  corporation,  and,  after  the  discharge  of  the  re- 
ceiver, the  corporation  resumes  control  of  the  railroad,  and  retains  poe»- 
session  of  and  uses  the  land,  the  owner  can  maintain  an  action  to  recover 
and  for  damages. 

Same. — Nodcf  hy  Receiver  to  File  CUiims  np  Bar. — Such  a  right  of  action  can 
not  be  barred  by. the  notice  of  the  receiver,  requiring  creditors  to  pre- 
sent their  claims  against  the  corporation. 

From  the  Greene  Circuit  Court. 

/.  T,  Hays,  H,  J,  HayA  and  P.  H,  Blue,  for  appellant. 
A,  G.  CavinSy  E,  H.  C,  Cavins  and  W,  L,  Cavins,  for  ap- 
pellee. 
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Elliott,  J. — The  appellee's  complaint  is  in  three  para- 
graphs ;  the  first  and  second  seek  to  recover  for  injuries  to 
n^al  estate  by  the  construction  of  a  railroad,  and  the  third 
stM'ks  to  recover  possession  of  the  real  estate. 

The  first  and  second  paragraphs  arc  undoubtedly  good,  for 
they  show  a  wrongful  entry  upon  the  plaintiff's  land.  Such 
an  entry  is  a  trespass,  and  every  trespass  is  actionable.  If  a 
complaint  shows  a  cause  of  action,  it  will  repel  a  demurrer, 
altliough  it  may  not  entitle  the  plaintiff  to  all  the  relief 
prayed. 

We  think  the  third  paragraph  is  sufficient,  but  if  we  were 
wrong  in  this,  we  could  not  reverse  the  judgment:  Ist.  Be- 
cause the  agreement  in  the  record  shows  that  the  single  ques- 
tion the  court  was  required  to  pass  upon  was  the  sufficiency 
of  the  answer.  2d.  Because  the  record  affirmatively  shows 
that  the  judgment  rests  on  the  first  and  second  paragraphs 
•of  the  complaint. 

Where  parties,  by  an  agreement  entered  of  record,  definitely 
submit  a  single  question  to  the  trial  court,  they  can  not, 
on  appeal,  present  any  other.  So,  too,  where  the  record 
affirmatively  shows  that  the  judgment  rests  on  two  para- 
gra])hs  of  the  complaint,  it  is  not  important  whether  the  third 
was  or  was  not  sufficient. 

The  answers  allege  that  the  entry  on  the  plaintiff's  land 
was  made  by  a  receiver  appointed  to  take  charge  of  the  affairs 
of  the  appellant  as  an  insolvent  corporation. 

The  appellant's  counsel  ingeniously  argue  that  the  case  is 
within  the  rule  that  a  corporation  is  not  liable  for  the  acts  of 
an  independent  contractor,  and  that  the  receiver  is  to  be  re- 
garded as  such  a  contractor.  In  support  of  this  position  we 
are  referred  to  the  cases  of  Ryan  v.  Curran,  64  Ind.  r>45  (31 
Am.  R.  123) ;  Sesaengui  v.  Posey,  67  Ind.  408  (33  Am.  R. 
1)8).  We  can  not  adopt  the  views  of  counsel,  for,  in  our 
opinion,  the  rule  referred  to  has  no  application  whatever  to 
-such  a  case  as  the  present.  There  is  here  no  question  of 
Vol.  107.— 31 
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principal  and  agent,  but  the  question  is,  had  the  appellant  a 
right  to  enter  on  the  land  of  the  appellee,  or  to  retain  pos- 
session of  it?  If  the  appellee  owned  the  land,  then  the  ap- 
pellant was  guilty  of  an  actionable  wrong  in  interfering  with 
his  possession,  unless  its  entry  was  under  some  person  having 
a  right  to  take  possession.  If  the  receiver  had  no  such  right, 
he  could  not  transfer  any  right  of  possession,  so  that  even  if 
we  were  to  regard  the  appellant  as  a  grantee  of  its  receiver, 
it  could  have  no  right  to  appellee^s  land  unless  the  receiver 
had  such  a  right  as  he  could  transfer.  We  do  not,  however, 
think  that  a  receiver  can  be  regarded  as  the  grantor  of  the 
corporation,  for  he  is  .merely  an  officer  of  the  court  placed 
in  charge  of  the  corporate  affairs  until  its  debts  are  paid. 
He  is  not  the  owner  of  the  land  in  his  own  right,  for  he  can 
only  be  the  possessor  of  such  rights  in  another^s  land  as  the 
corporation  itself  had. 

Where  the  land  of  a  citizen  is  wrongfully  appropriated  to 
the  use  of  a  railroad  corporation,  he  does  not  lose  his  rights 
by  a  failure  to  make  a  claim  to  the  receiver  for  compensation. 
If  the  property  of  the  citizen  is  wrongfully  seized  and  used, 
he  may  recover  for  the  injuries  sustained,  in  a  case  like  this, 
where  the  receiver  has  been  discharged  and  the  corporate  af- 
fairs turned  back  into  the  hands  of  the  corporation.  The 
right  of  the  land-owner  to  recover  possession  of  his  land  is 
not  a  claim  or  debt,  but  it  is  a  right  of  action  to  recover  land 
wrongfully  taken  from  him.  Such  a  right  can  not  be  barred 
by  the  notice  of  a  receiver,  requiring  creditors  to  present  their 
claims  against  an  insolvent  corporation. 

It  is  undoubtedly  true,  as  a  general  rule,  that  the  receiver 
holds  possession  as  an  officer  of  the  court,  but  this  rule  doe> 
not  prohibit  an  owner  of  real  estate  from  suing  a  receiver 
who  enters  upon  his  property  without  any  claim  of  right. 
Ohio,  etc.,  R.  W.  Co.  V.  NlckiesH,  71  Ind.  271 ;  Fort  Wayixe. 
etc.,  R.  R,  Co.  V.  Mellett,  92  Ind.  535.  Here,  however,  the 
action  is  not  against  the  receiver,  but  against  the  corporation 
which  persists  in  retaining  possession  of  the  appellee^s  land 
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without  right.  The  claim  is  not  that  the  appellee  is  violating 
the  rights  of  a  court  having  custody  of  the  corporate  proi> 
erty,  but  that  the  corporation,  having  been  taken  from  the 
hands  of  the  receiver,  wrongfully  encroaches  upon  the  rights 
of  the  appellee  by  keeping  him  out  of  the  free  use  and  unin- 
terrupted possession  of  his  land. 

The  corporation  was  not  dissolved  by  the  appointment  of 
a  receiver.  It  still  remain^  in  existence,  and  when  the  re- 
ceiver was  discharged  it  became  the  wrong-doer  in  retaining 
possession  of  the  appellee's  land.  As  it  wrongfully  deprived 
the  appellee  of  his  property,  it  must  account  to  him  for  the 
loss  it  has  occasioned  him.  Lake  Erie,  etc.,  R,  W.  Co.  v- 
Griffin,  92  Ind.  487. 

Judgment  affirmed. 

Filed  Sept.  22, 1886. 
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CbjmtsaIj  Law. — Permitting  Minors  to  Play  PboL—Wherey  in  a  prosecution 
for  allowing  minors  to  play  pool  in  violation  of  law,  the  State  makes  a 
prima  faeU  case,  the  defendant,  to  authorize  an  acquittal,  must  show  that 
he  acted  in  good  faith,  and  under  an  honest  and  reasonable  belief  that 
the  minors  were  of  full  age. 

From  the  Wells  Circuit  Court. 

C.  M.  France  and  M.  W,  Lee,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  E.  C.  Vaughn,  Prose- 
cuting Attorney,  for  the  State. 

Mitchell,  J. — Section  2087,  R.  S.  1881,  prescribes  a  pen- 
alty of  not  more  than  fifty,  and  not  less  than  five  dollar.s 
against  any  one  who,  while  owning  or  having  the  care,  man- 
agement, or  control  of  a  pool  table,  allows,  suffers,  or  per- 
mits any  minor  to  play  pool  upon  such  table. 
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The  appellant  was  found  guilty  upon  an  indictment  charg- 
ing him  with  having  allowed  Joseph  D.  Gregg  and  Charles 
Fritz,  both  of  whom  it  is  chjfrged  were  minors,  to  play  a 
game  of  pool  upon  a  table  of  which  he  was  the  owner. 

The  only  ground  upon  which  a  reversal  of  the  judgment 
is  asked  is,  that  the  evidence  does  not  sustain  the  finding  of 
the  jury. 

The  evidence,  which  is  in  tljjB  record,  shows  without  any 
<;onflict,  that  Gregg  and  Fritz,  with  the  appellant's  permis- 
sion, played  a  game  of  pool  on  his  table,  the  first  named 
being  about  twenty,  and  the  other  eighteen  years  old. 

It  is  said,  however,  that  the  appellant  and  James  Boden, 
his  clerk  or  bartender,  both  testified  that  each  of  the  minors 
said,  in  resi)onse  to  an  inquiry  from  the  appellant  at  the  time, 
that  he  was  over  twenty-one,  and  that  the  appellant  testified 
further,  that  he  permitted  them  to  play  after  such  inquiry 
and  answer,  in  the  belief  that  they  were  over  twenty-one 
years  old,  and  without  any  knowledge  to  the  contrary. 

The  argument  is,  that  this  testimony  was  sufficient  to  have 
raised  a  reasonable  doubt  as  to  the  appellant^s  guilt,  and  that 
being  sufficient  for  that  purpose,  we  must  reverse  the  judg- 
ment for  w-ant  of  evidence  in  support  of  the  finding  of  the 
jury.  The  argument  omits  two  important  factors  which  must 
be  considered :  1.  Both  Gregg  and  Fritz  testified  unequiv- 
ocally that  no  inquiry  whatever  was  made  of  them,  and  no 
representation  by  them  concerning  their  age.  The  jury  may 
have  believed  Gregg  and  Fritz,  instead  of  the  appellant  and 
Boden.  In  that  event,  since  it  appears  that  the  appellant 
predicated  his  belief,  that  the  boys  were  of  age,  solely  upon 
the  inquiries  and  answers,  the  making  of  which  were  affirmed 
on  one  side  and  denied  on  the  other,  there  would  have  rc- 
4naiued  nothing  to  raise  any  doubt  whatever  as  to  the  apjx^l- 
Jaat's  guilt.  2.  Besides,  even  if  the  inquiries  and  answers 
Avere  made  and  given  in  the  manner  claimed  in  appellant's 
behalf,  it  would  not  necessarily  follow  that  the  jury  must 
have  acquitted.     A  jpirima  facie  case  having  been  made  by 
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the  State,  the  necessity  was  upon  the  appellant  to  make  it  ap-* 
pear  that,  acting  in  good  faith,  he  believed,  and  had  good 
reason  to  believe,  that  the  minors  whom  he  permitted  to  play 
pool,  in  violation  of  the  policy  of  the  statute,  were  of  full 
age.  Notwithstanding  the  inquiries  and  answers,  there  may 
have  been  other  &cts  and  circumstances  in  the  evidence  which 
left  no  reasonable  doubt  in  the  minds  of  the  jury  that  the 
appellant  did  not  act  in  good  faith,  and  under  an  honest  and 
reasonable  belief,  that  the  minors  were  of  age.  Smigart  v. 
i^toie,  99  Ind.  111. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  25, 1886. 
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No.  12,674. 

Redei^heimer  v.  Miller  et  al. 

Pleading. — Praclice. — Complaint. — Demurrer. — A  demurrer  which  is  ad- 
dressed to  a  complaint  consisting  of  more  than  one  paragraph,  as  an 
entirety,  will  be  overruled  if  one  paragraph  be  good. 

Same. — Mvgoinder  t^  Biriies  Not  (huse  for  Demurrer. — MiHJoinderof  parties 
is  not  a  cause  for  demurrer. 

SpECiAii  FiNDiNO. —  JVhen  will  Control  General  Verdict. — It  is  only  where 
the  special  findings  of  fuots,  when  construed  together,  are  irreconcilably 
inconsistent  with  the  general  verdict,  that  the  former  will  control. 

Same. — Pregumptionn. — All  reasonable  presumpticms  will  be  indulged  in 
favor  of  the  general  verdict,  but  nothing  will  be  presumed  in  aid  of  the 
special  findings. 

Evidence. — Record  of  Justice  of  Peace. — The  record  of  a  justice  of  the  peace 
incompetent  evidence  of  the  proceedings  had  in  a  suit  before  him. 

Contract. — Assumption  of  Debts^  of  Another, — Action  by  Crediior. — A  creditor 
may  maintain  an  action  against  one  who  has  agreed,  for  a  consideration, 
to  assume  and  pay  the  debtn  of  the  debtor. 

From  the  Allen  Superior  Court. 

R.  8.  Robertson,  for  appellant. 

.4.  H.  Bittinger  and  7.  Stratton,  for  appellees. 
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HowK,  C.  J. — In  this  case  the  appellee  Miller  sued  appel- 
lant Bedelsheinier^  and  one  Jacob  Oppenheimci%  who  is  named 
a.s  an  appellee  in  this  courts  in  a  complaint  of  five  paragraphs. 

In  each  of  such  paragraphs  appellee  Miller  sued  to  recover  a 
balance  due  him^  as  alleged^  from  appellant  on  an  open  ac- 
count for  goods  sold  and  delivered  to  Oppenheimer  by  such 
appellee,  the  payment  of  which  appellant  had  assumed,  for  a 
valuable  consideration.  The  cause  w^as  put  at  issue  by  ap- 
pellant\s  answer  in  general  denial,  with  an  agreement  that  all 
matters  of  defence  might  be  given  in  evidence  thereunder. 
The  issues  joined  were  tried  by  a  jury,  and  a  general  verdict 
was  returned  into  court  for  appellee  Miller,  assessing  his  dam- 
ages in  the  sum  of  $152.  With  their  general  verdict  the 
jury  also  returned  into  court  their  special  findings  on  par- 
ticular questions  of  fact,  submitted  to  them  by  the  appellant 
under  the  direction  of  the  court.  Over  appellant's  motions 
for  judgment  in  his  favor  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict,  {qvvl  venire  de  novo  and 
for  a  new  trial,  the  court  rendered  judgment  against  him,  in 
favor  of  appellee  Miller,  for  the  damages  assessed  in  the 
general  verdict  and  the  costs  of  suit. 

In  this  court  the  first  errors  assigned  by  appellant  are  the 
overruling  (1)  of  his  demurrer  to  appcllee*s  complaint  for  the 
"  misjoinder  of  parties,^'  and  (2)  his  demurrer  to  each  para- 
grapli  of  such  complaint. 

The  appellant's  demurrer,  which  assigns  as  cause  therefor 
the  "  misjoinder  of  parties,"  is  addressed  to  the  complaint  as 
an  entirety.  It  is  impliedly  conceded  by  appellant's  counsel, 
that  this  objection  is  applicable  only  to  the  first  paragraph  of 
complaint.  For,  in  his  brief  of  this  cause,  counsel  says: 
"  Surely,  it  needs  no  authority  to  show  that,  in  the  first  para- 
graj)h  of  complaint,  the  cause  of  action  is  one  which  Jacob 
Opj>enheimcr  had  nothing  to  do  with  ;  while  in  all  the  others 
he  was  a  necessary  party."  There  was  no  error,  therefore,  in 
overruling  this  demurrer  to  the  complaint.  Besides,  there  is 
no  such  cause  of  demurrer  as  the  "  misjoinder  of  parties," 
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known  to  our  law.  Section  339,  R.  S.  1881,  provides  that  a 
defendant  may  demur  to  the  complaint  for  certain  specified 
causes,  whereof  the  "  misjoinder  of  parties  "  is  not  one,  and 
^hen  enacts  that  "  for  no  other  cause  shall  a  demurrer  be  sus- 
tained." 

The  demurrer  to  each  paragraph  of  complaint  assigned,  as 
the  only  cause  of  demurrer,  that  it  did  not  state  facts  suffi- 
•<5ient  to  constitute  a  cause  of  action.  The  error  assigned  by 
appellant,  upon  the  overruling  of  this  demurrer,  is  not  even 
alluded  to  in  the  brief  of  his  counsel.  This  error,  therefore, 
is  regarded  as  waived. 

The  next  error  complained  of  here  by  appellant  is  the  over- 
ruling of  his  motion  for  judgment  in  his  favor  upon  the  spe- 
cial findings  of  the  jury,  notwithstanding  their  general  ver- 
<lict.  The  facts  found  specially  by  the  jury,  in  their  answers 
to  the  interrogatories  propounded  to  them,  were  in  substance 
iis  follows : 

The  defendant,' Jacob  Oppenheimer,  stated  to  appellant 
Kedelsheimer,  on  the  1st  day  of  September,  1884,  before  the 
transfer  of  the  stock  of  goods  by  Oppenheimer  to  Redels- 
heimer,  that  his  indebtedness  to  the  plaintiff  was  only  $40; 
and  Redelsheimer  replied,  "Well,  if  that  is  all  you  owe  him, 
I  will  take  the  stock  and  pay  the  debts ; "  and,  on  that  agree- 
ment, Oppenheimer  turned  the  stock  over  to  Redelsheimer. 
At  the  time  the  possession  of  said  stock  was  delivered,  Op- 
penheimer stated  to  James  T.  Pool  (Redelshoimer's  attorney) 
that  he  only  owed  Miller  $40,  and  Redelsheimer  had  agreed 
to  take  the  stock  and  pay  the  debts.  The  next  morning 
Redelsheimer  stated  to  Miller's  attorney,  Mr.  Bittinger,  that 
he  had  only  agreed  to  pay  Miller  $40.  Both  Redelsheimer 
and  Oppenheimer  informed  the  plaintiff  Miller,  on  the  Mon- 
ilay  following  the  transfer,  that  Redelsheimer  had  only  agreed 
to  pay  Miller  $40,  and  had  not  agreed  to  pay  any  more. 
Miller,  at  that  time,  had  not  accepted  the  terms  of  the  con- 
tract. Miller  did  not  say  to  Redelsheimer,  on  the  Mondav 
following,  that  he  would  see  him  further  about  it.     It  is  not 
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a  fact  that  plaintiff  did^  before  the  coinraencement  of  this 
suit,  accept  the  contract  made  between  Redelsheimer  and  Op- 
penheiiuer,  and  did  not  so  testify.  Redelsheimer  did,  at  the* 
time  of  his  proposition  in  Oppenheimer's  room,  promise  Op- 
penheimer  that  he  would  pay  Miller  more  than  $40.  The' 
value  of  the  stock  Oppenhciraer  transferred  to  Redelsheimer 
was  $450.  Redelsheimer  has  already  jiaid  $9.15  costs  in  the 
attachment  suit,  to  C.  BVemen  $2.33,  to  J.  W.  Smith  $3  or 
over,  Oppenheimer's  board  bill  $6,  attorney's  fee  in  attach- 
ment suit  $5,  to  Rothschild  Bros.  $137.10,  to  Redelsheimer 
&  Brooks  $40.87,  and  his  undivided  [individual  ?]  claim  was 
$110.59,  and  all  these  debts  and  claims  were  paid  on  account 
of  his  agreement  made  with  Oppenheimer, 

It  is  earnestly  insisted,  on  behalf  of  the  appellant,  that  the 
trial  court  clearly  erred  in  overruling  his  motion  for  a  judg- 
ment in  his  favor  upon  the  facts  found  specially  by  the  jur\v 
notwithstanding  their  general  verdict.  The  code  provides: 
"  When  the  special  finding  of  facts  is  inbonsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly.''  Section  547,  R.  S. 
1881.  This  section  is  almost  a  literal  re-enactment  of  sec- 
tion 337  of  the  civil  code  of  1852,  and  its  provisions'  have 
been  continuously  in  force,  therefore,  as  a  part  of  the  law  of 
this  State,  for  more  than  one-third  of  a  century.  Of  course, 
the  provisions  of  the  section  quoted  have  often  been  the  sub- 
ject of  judicial  comment  and  construction,  in  the  re|K>rted 
decisions  of  this  court.  It  was  early  held,  and  the  holding 
has  been  uniformly  adhered  to,  that  if  the  special  findings 
can,  upon  any  hypothesis,  be  reconciled  with  the  general 
verdict,  the  former  will  not  control  the  latter,  and  the  court 
must  give  judgment  on  the  general  verdict.  Aniidon  v.  Gaff, 
24  Ind.  128;  Woollen  \\  Wishmler,  70  Ind.  108;  Carver  v. 
Leedy,  80  Ind.  335;  Baltimore^  etc.,  R.  R.  Co,  v.  Rowan,  104- 
Ind.  88.  In  the  case  last  cited,  it  was  held  also,  that  in  de- 
termining such  a  question  as  the  one  now  under  consideration, 
all  reasonable  presumptions  will  be  indulged  by  this  court  in 
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favor  of  the  general  verdict,  while  nothing  will  be  presumed 
in  aid  of  the  special  findings  of  facts.  JfcCallister  v.  Mount, 
73  Ind.  559 ;  Cook  v.  IlowCy  77  Ind.  442 ;  Lassiter  v.  Jack- 
many  88  Ind.  118. 

We  have  also  held  that,  in  passing  upon  the  question  w^e 
are  now  considering,  all  the  facts  found  specially  by  the  jury 
must  be  construed  together,  for  the  purpone  of  ascertaining 
their  true  legal  effect,  and  that  if,  when  thus  considered,  they 
are  inconsistent  and  can  not  be  reconciled  with  the  general 
verdict,  they  will  control  it,  and  the  court  must  give  judg- 
ment accordingly.  Where,  however,  the  facts  specially  found, 
when  construed  together,  are  manifestly  inconsistent  with 
each  other,  contradictory  and  uncertain  in  their  meaning,  as 
in  the  case  under  consideration,  it  is  well  settled  bv  our  de- 
eisions,  that  such  spc'cial  findings  of  facts  will  not  control  the 
general  verdict,  but  the  latter  must  stand,  and  judgment  must 
be  rendered  thereon  without  regard  to  the  special  findings  of 
the  ']\xxy.  Grand  liapidtt,  etc.,  R,  R,  Co,  v.  McAnnally,  98 
Ind.  412;  Ilereih  v.  Hereth,  100  Ind.  35;  Indiana  Car  Co. 
v.  Parker,  100  Ind.  181. 

In  the  case  in  hand,  we  are  of  opinion  that  the  court  com- 
mitted no  error  in  overruling  appellant's  motion  for  a 
judgment  in  his  favor  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict. 

Under  the  alleged  error  of  the  court,  in  overruling  appel- 
lant's motion  for  a  new  trial,  it  is  claimed  by  his  counsel  in 
argument,  that  the  court  erred  in  admitting  in  evidence  a 
justice's  record  of  two  suits,  "  without  any  accompanying 
pajiers."  The  justice's  record  was  competent  evidence  of  the 
proceedings  had  in  the  tw^o  suits.  Miller  v.  i^tate,  ex  rel.,  61 
Ind.  503.  The  justice  testified,  and  he  is  not  contradicted^ 
**  that  all  the  papers  in  the  case  are  set  out  in  full  on  my 
docket,"  and  his  docket  or  record  was  produced  in  evidence'. 
There  was  no  error  in  the  admission  of  such  record  in  evi- 
dence, without  the  accompanying  |>apers. 

Appellant's  counsel   also   insists  "that  all   the  evidence, 
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which  the  court  admitted^  relative  to  the  attachment  pro- 
ceedings, including  the  record  introduced,  was  not  only  irrele- 
vant but  prejudicial  to  the  appellant."  Appellee's  cause  of 
action  against  Redelsheimcr  had  its  origin  in  the  attachment 
proceedings,  which  the  latter  had  instituted  against  Oppen- 
heimer,  and  these  proceedings  are  set  out  very  fully  in  several 
paragraphs  of  the  complaint  in  this  suit.  These  proceedings 
thus  became  a  part  of  appellee's  case,  and  were  admissible  in 
evidence  for  the  purpose,  if  for  no  other,  of  showing  the  cir- 
cumstances under  which  appellant  agreed  with  Oppenheimer 
to  assume  and  pay  the  latter's  debts.  We  have  examined 
the  court's  instructions  to  the  jury,  and  think  they  feirly 
stated  the  law  applicable  to  the  case  made  by  the  pleadings 
and  evidence.  The  agreement  between  appellant  and  Op- 
penheimer, that  the  former  would  assume  and  pay  the  tatter's 
debts,  certainly  enured  to  the  benefit  of  appellee,  as  one  of 
Oppenheimer's  creditors,  and  authorized  him  to  recover  of 
appellant  his  account  or  claim  against  Oppenheimer  jn  this 
suit.  This  is  substantially  what  the  court  told  the  jury  in 
its  instructions,  and  they  were  not  erroneous.  This  has  been 
the  law  of  this  State  since  the  decision  in  Bird  v.  LaniuBy  7 
Ind.  615. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  24,  188G. 
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Injunction. — Attachment  in  Another  Stale. — Etxision  oj  Exemption  Larn^— 
Injunction  will  lie  to  restrain  a  resident  of  Indiana  from  prosecuting^' 
an  attachment  proceeding  against  another  resident,  in  the  courts  of 
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another  State,  in  violation  of  section  2162,  B.  S.  1881,  which  makes  it 
an  offence  to  send  a  claim  against  a  debtor  out  of  the  State  for  collec- 
tion, in  order  to  evade  the  exemption  laws. 

From  the  Floyd  Circuit  Court. 

-B.  F.  Davi8y  for  appellant. 
J.  K,  Marshy  for  appellee. 

Elliott,  J. — It  is  alleged  in  the  complaint  that  the  ap- 
pellant is  a  resident  householder  of  this  State,  and  an  em- 
ployee of  a  railroad  company  incorporated  under  the  laws  of 
the  State;  that  the  appellee  is  also  a  resident  of  Indiana; 
that  the  latter  is  about  to  institute  proceedings  in  attachment 
in  the  State  of  Illinois,  and  will,  unless  restrained,  garnish 
the  wages  due  the  former  from  his  employer,  and  that  the 
purpose  of  the  appellee  is  to  prevent  the  appellant  from  avail- 
ing himself  of  the  exemption  laws  of  Indiana.  Prayer  for 
an  injunction  restraining  the  appellee  from  prosecuting  his 
proceedings  in  attachment  in  the  courts  of  Illinois. 

It  is  a  familiar  principle  of  equity  jurisprudence,  that  de- 
crees in  equity  operate  only  on  the  person,  and  that  suits  will 
be  entertained  although  the  subject  of  the  suit  is  situated  in 
another  State.  Mr.  Pomeroy  thus  states  the  general  princi- 
]>le :  "  Where  the  subject-matter  is  situated  within  another 
State  or  country,  but  the  parties  are  within  the  jurisdiction  of 
the  court,  any  suit  may  be  maintained  and  remedy  granted 
^vhich  directly  affect  and  operate  upon  the  person  of  the  de- 
fendant and  not  upon  the  subject-matter,  althougli  the  sub- 
ject-matter is  referred  to  in  the  decree,  and  the  defendant  is 
ordered  to  do  or  to  refrain  from  certain  acts  toward  it,  and  it 
is  thus  ultimately  but  indirectly  affected  bv  the  relief  granted. 
As  examples  of  this  rule,  suits  for  specific  performance  of 
<-on tracts,  for  the  enforcement  of  express  or  implied  trusts, 
for  relief  on  the  ground  of  fraud,  actual  or  constructive,  for 
the  final  accounting  and  settlement  of  a  partnership,  and  the 
like,  may  be  brought  in  any  State  where  jurisdiction  of  de- 
fendant's person  is  obtained,  although  the  land  or  other  sub- 
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ject-matter  is  situated  in  another  State  or  even  in  a  foreign: 
country."  3  Pomeroy  Eq.  Juris.,  section  1318.  Judge  Story- 
lays  down  a  like  doctrine.     Story  Eq.  Juris.,  section  899. 

Our  own  court  has  recognized  and  enforced  this  equitable 
principle,  as,  indeed,  all  the  courts  have  done,  without  any 
material  diversity  of  opinion.    Bet/tell  v.  Bethell,  92  Ind.  318. 
The  principle  asserted  by  these  authorities  supplies  the  in- 
itial proposition  for  our  decision,  and  the  only  possible  doubt 
that  can  arise  is  whether  it  applies  to  such  a  case  as  the  pres- 
ent.    The  authorities  do  apply  it  to  such  cases,  and  in  our 
judgment  they  proceed  on  sound  and  satisfactory  reasoning. 
In  Snook  v.  Snetzer,  25  Ohio  St.  516,  the  question  was  pn*- 
sented,  as  it  is  here,  and  it  was  held  that  an  injunction  would 
lie.     The  same  view  of  the  law  was  assert<»d  in  Dehon  v. 
Foster,  4  Allen,  545,  where  it  was  said :    *^An  act  which  is- 
unlawful  and  contrary  to  equity  gains  no  sanction  or  validity 
by  the  mere  form  or  manner  in  which  it  is  done.     It  is  none 
the  less  a  violation  of  our  laws,  because  it  is  effected  through 
the  instrumentality  of  a  process  which  is  lawful  in  a  foreign 
tribunal.     By  interposing  to  prevent  it,  we  do  not  interfere 
with  the  jurisdiction  of  courts  in  other  States,  or  control  the 
operation  of  foreign  laws.     We  only  assert  and  enforce  our 
own  authority  over  persons  within  our  jurisdiction,  to  pre- 
vent them  from  making  use  of  means  by  whi(^li  they  seek  to 
countervail  and  escape  the  operation  of  our  own  laws,  in  der- 
ogation of  the  rights  and  to  the  wrong  and  injury  of  our 
own  citizens."     In  the  recent  case  of  Cunningham  v.  Butler, 
5  E.  R.  725,  the  general  principle  which  rules  here  is  strongly 
asserted  and  rigidly  enforced.     The  question  came  before  the 
court  in  Engel  v.  Sclicucrman,  40  Ga.  206  (2  Am.  R.  573),  in 
the  same  form  as  it  comes  before  us,  and  it  was  held  that  an 
injunction  would  lie.     What  we  have  said  of  the  case  just 
mentioned  applies  to  Keyner  v   Rice,  47  Md.  203  (28  Am.  R. 
448),  where  the  pre<Mse  question  was  adjudicated.     The  Su- 
preme Court  of  Kansas,  in  two  recent  cases,  adopts  substan- 
tiallv  the  same  views  as  those  asserted  in  the  cases  to  which 
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we  have  referred.     Zimmerman  v.  Franke,  34  Kan.  650  ;  Mis- 
souri Pacific  R.  W.  Co,  v.  Maltby,  3^  Kan.  125. 

The  authorities  upon  the  general  question  are  collected  in 
a  late  number  of  the  Central  Law  Journal,  and  an  examina- 
tion of  the  cases  there  collected  will  prove  that  an  injunction 
i.s  the  appropriate  remedy  in  such  a  case  as  the  one  in  judg- 
ment.    23  Cent.  L.  J.  2^8. 

The  object  of  our  exemption  laws,  as  this  court  has  many 
times  declared,  is  to  secure  to  a  resident  liOuseholder  the  rea- 
sonable comforts  of  life  for  himself  and  his  familv.  This  is 
a  doctrine  asserted  by  our  organic  law  and  by  our  statutes. 
It  was  to  give  full  and  just  effect  to  this  humane  and  benign 
principle  of  our  law,  that  the  Legislature  enacted  a  statute 
making  it  an  offence  for  any  person  to  send  a  claim  against 
a  debtor  out  of  the  State  for  collection,  in  order  to  evade  our 
■exemption  laws.  R.  S.  1881,  section  2162.  The  enactment 
of  which  we  are  speaking  is  prohibitory  in  its  character,  for 
it  is  one  of  the  rudimentary  principles  of  the  law  that  a  stat- 
ute making  an  act  a  criminal  offence  prohibits  its  perform- 
ance as  effectually  as  if  the  prohibition  were  expressed  in 
<lirect  terms.  There  can,  therefore,  be  no  doubt  that  our 
statutory  law  prohibits  a  creditor  from  evading  our  exemption 
laws  by  sending  his  claim  to  a  foreign  jurisdiction  for  collection. 
TlfB  attempt  to  take  from  a  workman  the  wages  earned  by 
him,  by  sending  the  claim  to  a  jurisdiction  where  our  exemp- 
tion laws  will  not  avail  him,  is  one  that  the  courts  will  not 
tolerate.  They  will,  on  the  other  hand,  lay  "  the  strong  arm 
of  chancery  "  upon  persons  within  their  jurisdiction,  and  pre- 
vent them  from  taking  away  the  wages  which  our  Constitu- 
tion and  our  statute  wisely  secure  to  him  for  the  support  of 
his  family. 

The  case  of  TJppinghouse  v.  Mxuidel,  103  Ind.  238,  is  ad- 
dressed to  questions  essentially  different  from  those  presented 
by  tl  's  rocord,  and  it  is,  therefore,  not  at  all  in  point. 
Jud^"  aent  re  versed- 
Filed  Sci)t.  2o,  1880. 
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No.  12,019. 

Hilgenberg  v.  The  Board  of  Commissioners  op  Mario^c 

County. 

Taxes. — Refunding  by  County, — Purchaser  at  Salt. — Redwdion  of  Lien  at  Suit 
of  Owner, — Sections  5813  and  5814,  R.  S.  1881,  whicli  provide  for  the 
refunding  of  taxes  by  the  county  to  the|Owner  of  land,  where  the  same 
have  been  paid  in  pursuance  of  a  wrongful  assessment,  furnish  no 
remedy  to  a  purchaser  at  a  tax  sale  whose  lien  is  reduced  at  the  suit  of 
the  land-owner. 

Same. — Remedy  cf  Purehaaer. — The  purchaser  at  a  tax  sale,  to  make  a  case 
under  section  6487,  R.  S.  1881,  for  the  refunding  of  tuxes  paid  by  him, 
must  show  either  that  the  land  was  not  subject  to  taxation,  or  that  the 
taxes  had  been  paid  before  the  sale. 

Same. — Complaint, — The  remedy  of  the  purchaser  at  a  tax  sale  is  wholly 
statutory,  and  unless  he  can  bring  his  complaint  within  some  provisioD 
ol  the  statute  it  will  be  bad. 

From  the  Marion  Superior  Court. 

i.  Kliiigenamith  and  W.  P.  Adkinson,  for  appellant. 
8.  daypool  and  W.  A.  Ketcham,  for  appellee. 

Mitchell,  J. — The  appellant^  Hilgenberg,  petitioned  the 
board  of  commissioners  of  Marion  county,  praying  that  cer- 
tain taxes  should  be  refunded  him. 

The  facts  upon  which  he  predicated  his  claim  were  set 
forth  at  large,  and  wore,  in  substance,  as  follows :  In  'Jane, 
1880,  Arthur  G.  Fosdyke,  purchased  at  a  private  tax  sale, 
made  by  the  county  auditor,  certain  real  estate  which  is  de- 
scribed. He  paid  therefor  $497.05,  which  was  the  amount 
claimed  for  delinquent  taxes,  penalties,  etc.  A  certificate  of 
purchase  in  due  form  was  issued  to  the  purchaser.  This  was 
afterwards  assigned  to  Hilgenberg  who  had  the  assignment 
duly  recorded.  Subsequently  the  owner  of  the  land  com- 
menced a  suit  in  the  superior  court  of  Marion  county,  to  set 
the  sale  aside,  and  to  enjoin  the  auditor  from  issuing  a  deed 
on  the  certificate.  Such  proceedings  were  had  in  that  case, 
as  that  the  superior  court  adjudged  that  the  amount  due  a* 
taxes,  interest,  etc.,  at  the  time  of  the  sale,  was  $415.35  in- 
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stead  of  $497.05,  and  that  Hilgenberg's  lien  on  the  land 
should  be  confined  to  the  sum  of  $415.35,  with  interest.  His 
lien  was  enforced  against  the  land  for  this  latter  sum.  The 
appellant  claimed  that,  because  the  taxes,  penalties,  costs, 
etc.,  actually  due  at  the  time  of  the  sale,  were  $81.70  less 
than  the  amount  called  for  b^^  the  certificate  of  sale,  the 
board  should  refund  him  that  amount,  together  with  $3T 
costs,  which  he  was  obliged  to  pay  in  the  suit  above  men- 
tioned. The  board  rejected  the  claim,  and  the  matter  came 
by  appeal  to  the  superior  court. 

In  that  court  a  demurrer  was  sustained  to  the  petition,  and 
the  sole  question  here  is,  whether  upon  the  facts  stated  the 
appellant  is  entitled  to  any  relief  as  against  the  county. 

The  claim  is  based  on  sections  5813  and  5814,  R.  S.  1881.. 
These  sections  provide,  in  substance,  that  when  any  person 
shall  appear  before  the  board  of  commissioners  of  any  county,. 
and  establish  by  proper  proof  that  he  has  paid  any  amount 
of  taxes  which  were  wrongfully  assessed  against  him,  it  shall 
be  the  duty  of  the  board  to  refund  to  such  person  from  the 
county  treasury  the  amount  proved  to  have  been  paid  for 
county  taxes.  Where  any  part  of  the  amount  so  assessed 
has  been  paid  into  the  State  treasury,  it  becomes  the  duty  of 
the  board  to  certify  the  amount  so  proven  to  the  auditor  of 
State,  whose  duty  it  is  to  audit  and  repay  the  amount  out  of 
the  State  treasury. 

The  foregoing  provisions  have  obviously  no  application  to 
the  case  of  a  purchaser  at  a  tax  sale.  They  were  designed, 
as  is  apparent  from  the  terms  employed,  to  supply  a  statu- 
tory remedy,  so  as  to  enable  a  property-owner  whose  prop- 
erty has  been  wrongfully  assessed  to  obtain  repayment  of 
taxes  which  have  been  paid  in  pursuance  of  such  wrongful 
assessment.  The  remedy  being  statutory,  it  can  only  be  re- 
sorted to  by  persons  who,  within  the  terms  of  the  statute, 
are  entitled  to  its  benefits. 

Even  if  the  appellant  had  been  the  owner  of  the  property, 
and  the  person  who  paid  the  taxes  in  the  first  instance,  the 
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averments  in  the  petition  eome  far  short  of  showing  that  any 
portion  of  the  taxes  for  which  the  property  was  sold  were 
wrongfully  assessed.  All  that  is  averred  in  that  regard  is, 
that  in  a  certain  suit  brought  by  the  owner  of  the  land 
against  the  appellant  and  the  county  auditor,  it  was  adjudged 
that  the  tax(»s,  interest,  penalties,  etc.,  were  $415.35  instead 
of  $497.05.  There  are  no  fects  averred  which  show  that  the 
assessment  or  any  part  of  it  was  wrongful. 

The  county  was  not  a  party  to  that  suit,  and  is,  therefore, 
not  concluded  by  a  judgment  rendered  in  an  action  to  which 
it  was  not  a  party,  and  of  which  it  had  no  notice,  ife  Whinney 
v.  City  of  Indianapolis,  98  Ind.  182. 

To  have  entitled  the  person  who  paid  the  taxes  to  the 
remedy  provided,  it  must  have  appeared  in  the  petition  that 
the  taxes,  which  he  claimed  should  be  refunded,  were  wrong- 
fully assessed.  Board,  etc.,  v.  Murphy,  100  Ind,  570;  Board, 
etc.,  V.  Arnistrong,  91  Ind.  528. 

As  before  observed,  the  statute  relied  on  has  no  application 
to  the  case  of  a  purchaser  at  a  tax  sale. 

Section  228, 1  R.  S.  1876,  p.  124,  which  was  in  force  at  the 
time  the  sale  was  made,  and  which  wjls  substantially  the  saoie 
as  section  6487,  R  S.  1881,  provided  that  where  land  had  been 
sold  for  taxes,  which  was  not  liable  to  taxation,  or  when  the 
taxes  had  been  paid  before  sale,  the  purchast?r  might  have 
the  purchase-money  refunded  out  of  the  county  treasury. 
There  are  no  averments  in  the  petition  showing  that  the  land 
was  not  subject  to  taxation,  or  that  any  part  of  the  taxes  had 
been  paid.  The  petition  wholly  fails  to  make  a  case  within 
any  of  the  statutory  provisions  which  authorize  the  money 
paid  at  a  tax  sale  to  be  refunded.  There  is  no  common  law 
liability  of  the  countv. 

In  respect  to  the  legality  of  the  proceedings  on  which  a 
tax  sale  is  based,  as  well  as  to  the  validity  of  the  title  of  land 
sold,  a  purchaser  at  such  sale  assumes  all  risk,  except  such 
only  as  tlie  statute  makes  provision  for.  If  he  fails  to  ac- 
quire title,  or  if  his  lien  is  less  extensive  than  he  anticipated, 
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lie  may  have  such  recourse,  and  such  only  as  the  statute  pro- 
vides.    City  of  Ijogansport  v.  Humphrey ^  84  Ind.  467. 

The  remedy  of  a  purchaser  at  a  tax  sale  being  wholly  stat- 
utory, since  the  facts  put  forward  by  the  appellant  do  not 
bring  his  case  within  any  statute  which  provides  a  remedy, 
the  ruling  of  the  court  in  sustaining  the  demurrer  to  his  peti- 
tion was  correct. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  24,  1886. 


No.  12,407. 

Patterson,  Administratrix,  v.  The  Scottish  American      {g  ^ 

MoRTOAGE  Company. 

'Supreme  Court. — Q\te«Li<yM  of  Jurisdiction  Over  Subject- Matter, —  When  Mcttf 
be  Baited. — The  rule  that  the  question  of  jurisdiction  over  the  subject- 
matter  of  the  action  can  be  raised  at  any  time,  does  not  apply  to  a  case 
in  which  the  record  is  fully  made  up  for  a  final  adjudication,  upon  other 
questions,  in  an  appellate  court. 

c:)AME. — Appeal  f rain  Marion  Superior  Court, — Asaiffnment  of  Error, — Upon  an 
appeal  to  the  Supreme  Court  from  the  superior  court  of  Marion  county, 
the  only  error  which  can«be  assigned  is,  that  the  superior  court  at  general 
term  erred  in  affirming  or  reversing  the  judgment  rendered  at  special 
term. 

8ame. — Pleading. —  Judgment. — New  Trial. — Errors  in  rulings  upon  the 
pleadings  and  upon  the  judgment  are  not  causes  for  a  new  trial,  but,  to 
be  available  on  appeal,  must  be  separately  assigned. 

From  the  Marion  Superior  Court. 

jE?.  a.  Parker,  for  appellant. 

J.  M.  Judah  and  0.  B,  Jameson^  for  appellee. 

NiBLACK,  J. — This  was  a  suit  by  the  Scottish  American 
Mortgage  Company,  Limited,  to  foreclose  a  mortgage  on  real 
estate  in  Marion  county,  executed  by  Samuel  J.  Patterson, 
Vol.  107.— 32 
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since  deceased,  and  his  wife,  Patsey  Patterson,  to  secure  the 
payment  of  certain  promissory  notes  therein  described,  copies 
of  all  which  were  filed  with  the  complaint.  Patsey  Patter- 
son, as  administratrix,  as  well  as  the  widow,  in  conjunction 
with  the  heirs  at  law  of  the  said  Samuel  J.  Patterson,  and 
nearly,  if  not  quite,  forty  other  persons  supposed  to  have  some 
interest  in  the  matters  in  controversy,  were  made  defendants. 
The  suit  was  commenced  on  the  18th  day  of  June,  1884,  and 
on  the  3d  day  of  September,  1884,  Mrs.  Patterson,  as  admin- 
istratrix of  the  estate  of  Samuel  J.  Patterson,  the  decedent, 
answered  in  two  paragraphs : 

First  In  general  denial. 

Secondly.  Admitting  that  the  said  Samuel  J.  Patterson  had 
died  on  the  25th  day  of  May,  1883,  and  that  letters  of  admin- 
istration had  been  granted  to  her  on  the  13th  day  of  June, 
1883,  as  alleged  in  the  complaint;  also,  admitting  that  the 
said  Samuel  J.  Patterson  died  seized  of  the  real  estate  de- 
scribed in  the  complaint,  as  well  as  the  execution  of  the  notes 
and  mortgage  in  suit  and  the  liability  of  the  estate  to  pay 
the  amount  due  upon  said  notes,  but  averring  that  from  said 
13th  day  of  June,  1883,  to  the  time  of  filing  the  complaint 
herein,  as  well  as  until  the  time  of  filing  this  answer,  she  had 
been  endeavoring  to  sell  the  real  estate  of  the  decedent  to 
pay  the  debts  due  from  his  estate,  and  had  been  diligently 
engaged  in  settling  up  the  affairs  of  said  estate,  as  well  as  in 
paying,  in  their  proper  order,  the  debts  against  the  same; 
also,  averring  that  the  plaintiff  had  failed  to  file  the  note> 
and  mortgage  sued  on,  or  any  statement  thereof,  in  the  office 
of  the  clerk  of  the  Marion  Circuit  Court,  which  had  juri;*- 
dietion  of  the  decedent's  estate,  within  one  vear  from  the 
date  of  notice  of  the  issuance  of  letters  of  administration, 
or  at  any  time  before  the  commencement  of  this  suit.  Where- 
fore she  demanded  that  neither  attorney's  fees  nor  costs  should 
be  allowed  or  taxed  against  the  decedent's  estate. 

A  demurrer  was  sustained  by  the  court  below,  at  special 
term,  to  the  second  paragraph  of  Mrs.  Patterson's  answer. 
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and  after  hearing  the  evidence  the  court  made  a  finding  of 
the  amount  due  upon  the  notes,  and,  disregarding  a  motion 
for  a  new  trial,  entered  by  Mrs.  Patterson  only  in  her  ca- 
pacity as  administratrix,  decreed  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  mortgaged  lands  for  the  payment  of 
the  amount  so  found  to  be  due,  which  included  attorney's 
fees  and  costs  of  suit,  to  all  of  which  exceptions  were  reserved. 

The  causes  assigned  for  a  new  trial  were :  First,  That  the 
damages  assessed  were  excessive.  Second.  That  there  was 
error  in  the  assessment  of  the  damages,  the  amount  assessed 
being  too  large.  Third.  That  the  finding  was  not  sustained 
by  sufficient  evidence.  Fourth.  That  the  finding  and  judg- 
ment were  both  contrary  to  law.  Fifth.  That  the  court  erred 
in  sustaining  a  demurrer  to  the  second  paragraph  of  Mrs. 
Patterson's  answer.  Sixth.  That  the  court  erred  in  overrul- 
ing Mrs.  Patterson's  motion  to  modify  the  decree  and  her 
exceptions  to  the  entry  of  the  same. 

Mrs.  Patterson  alone,  and  only  as  the  administratrix  of 
the  estate  of  the  decadent,  Samuel  J.  Patterson,  appealed  to 
the  general  term,  assigning  error  only  upon  the  overruling 
of  her  motion  for  a  new  trial,  where  the  judgment  at  special 
term  was  affirmed. 

Mrs.  Patterson,  still  further  appealing  to  this  court,  has 
assigned  as  error :  First,  That  the  court  below  had  no  ju- 
risdiction of  the  subject-matter  of  this  suit.  Second.  That 
the  court  below,  at  general  term,  erred  in  affirming  the  judg- 
ment at  special  term. 

While  the  general  rule  that  the  question  of  jurisdiction 
over  the  subject-matter  of  the  action  can  be  raised  at  any 
time,  is  well  recognized,  the  rule  is  nevertheless  one  which 
has  a  practical  application  to  cases  only  so  long  as  they  remain 
o{>en  for  a  question  of  some  kind^  and  hence  does  not  apply 
to  a  case  in  which  the  record  is  fully  made  up  for  an  ultimate 
and  final  adjudication,  upon  other  questions,  in  an  appellate 
court.  In  this  case,  the  record  was  fully  made  up  in  that  re- 
spect when  the  appeal  was  submitted  to  the  court  below  at 
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general  term  upon  error  assigned  upon  the  proceedings  at 
special  term. 

It  has  become  an  established  rule  of  decision  in  this  court, 
that  upon  an  appeal  from  the  superior  court  of  Marion  county, 
the  only  error  which  can  be  assigned  upon  the  proceedings 
appealed  from  is,  that  the  court  at  general  term  erred  either 
in  affirming  or  reversing  the  judgment  rendered  at  special 
term.  Buskirk  Pr.  130;  Cliiie  v.  Love,  47  Ind.  258;  Ilun- 
son  V.  Iiock,  48  Ind.  116;  Hadley  v.  MilUgan,  100  Ind.  49  ; 
McNeely  v.  Ilolliday,  105  Ind.  324. 

Hence,  upon  such  an  appeal,  no  question  can  be  properly 
considered  by  this  court,  which  was  not,  by  an  appropriate 
assignment  of  error,  presented  to  the  general  term  below. 

As  has  been  already  seen,  the  only  error  assigned  in  this 
case  at  general  term  was  upon  the  overruling  of  Mrs.  Pat- 
terson's motion  for  a  new  trial.  That  assignment  of  error 
only  authorized  the  general  term  to  inquire  whether  a  new 
trial,  as  prayed  for  by  Mrs.  Patterson,  had  been  correctly  re- 
fused, and,  in  that  connection,  only  to  consider  such  matters 
as  had  been  lawfully  assigned  as  causes  for  a  new  trial.  The 
motion  for  a  new  trial  having  raised  no  question  of  jurisdie- 
tion  over  the  subject-matter  of  the  suit,  no  such  question 
was  involved  at  the  hearing  at  general  term.  It  follows  that 
this  appeal  brings  before  us  no  question  of  jurisdiction,  and 
ean  not  now  be  made  to  bring  any  such  question  by  a  new 
tissigument  of  error  in  this  court. 

As  at  present  advised,  we  would  not  feel  justified  in  hold- 
ing that  there  was  error  in  sustaining  a  demurrer  to  the 
second  paragraph  of  Mrs.  Patterson's  answer.  But,  conced- 
ing the  action  of  the  court  in  that  respect  to  ha\  o  been 
erroneous,  the  error  was  one  which  could  not  be  made  avail- 
able as  a  cause  for  a  new  trial.  It  preceded  and  \xas>  discon- 
nected with  the  trial.  Error  must  be  separately  assigne<l 
npon  questions  reserved  on  the  pleadings,  to  make  such  ques- 
tions available  upon  review  in  an  appellate  court. 

So,  if  a  judgment  be  rendered  contrary  to  law,  or  if  the 
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court  improperly  refuses  to  modify  an  erroneous  judgment, 
no  cause  is  thereby  afforded  for  a  new  trial.  In  either  case 
the  error  occurs  after  the  trial  has  been  concluded,  and  has 
also  no  connection  with  the  trial.  Error  must,  therefore,  bo 
scjiarately  assigned  upon  questions  reserved  upon  the  judg- 
ment. It  further  follows  that  none  of  the  questions  most 
elaborately  discussed  in  argument  upon  this  appeal  are  pre- 
sented by  the  record  as  it  comes  to  us  from  the  general 
term  below. 

In  support  of  the  allegation  that  the  finding  of  the  court 
at  special  term  was  not  sustained  by  sufficient  evidence,  it  is 
urged  that  there  was  no  proof  of  the  execution  of  either  the 
notes  or  mortgage  as  required  by  the  statute  in  proceedings 
against  the  estates  of  deceased  persons.  R.  S.  1881,  sec- 
tion 364. 

The  bill  of  exceptions,  purporting  to  embrace  the  evidence 
given  at  the  hearing  at  special  term,  contains  the  following 
statement  as  supplying  a  part  of  the  evidence  upon  which 
the  finding  was  based :  "  It  was  admitted  on  the  trial  by  the 
defendant,  Patsey  Patterson,  administratrix  of  the  estate  of 
Samuel  J.  Patterson,  deceased,  and  all  the  other  defendants 
appearing,  that  all  the  allegations  of  the  plaintiff's  complaint 
were  true,  excepting  as  to  plaintiff's  right  to  recover  costs 
and  attorney's  fees  in  this  action,  and  that  the  signature  of 
Samuel  J,  Patterson  upon  each  of  said  notes  and  the  mort- 
gage herein  is  the  genuine  signature  of  said  Samuel  J.  Pat- 
terson, deceased."  This  clearly  supplied  all  the  proof  of  the 
execution  of  the  notes  and  mortgage  which  was  requisite  at 
the  trial,  and  hence  dispensed  with  the  necessity  of  any  more 
formal  proof  on  that  subject. 

No  sufficient  cause  has  been  shown  for  a  n^versal  of  the 
judgment  below  at  general  term. 

That  judgment  is  therefore  affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  Oct.  5,  1886. 
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No.  12,741. 

Graffty  V.  The  City  of  Rushville. 

City. — Hawkers  and  Peddlers. — Power  to  Restrain, — Under  subdivision  23  of 
section  3106,  R.  S.  1881,  which  empowers  cities  incorporated  under  the 
general  law  ''  to  restrain  hawking  and  peddling,''  any  mode  of  selling 
goods  which  does  not  fall  within  these  terms  can  not  be  made  unlawful 
by  ordinance. 

Same.— 2)c/ini<M)n  of  Hawking  and  Peddling. — Any  method  of  selling  goods 
by  outcry  on  the  streets  or  public  places  in  a  city,  or  by  attracting  per- 
sons to  purchase  goods  exposed  for  sale  at  such  places  by  placards  or 
signals,  or  by  going  from  house  to  house  selling  or  offering  goods  for  sale 
at  retail  to  individuals  not  dealers  in  such  commodities,  whether  they 
be  carried  along  for  present  delivery,  or  the  sales  be  made  for  future 
delivery,  constitutes  the  person  so  selling  a  hawker  or  peddler  «rithin 
the  meaning  of  the  statute. 

Same. — Constitutional  Law. — Oiyiinanee. — Diwriminalion  Againtt  Citizens  and 
Prodvjcts  of  Other  Communities. — A  city  ordinance,  requiring  a  hawker  or 
peddler,  who  is  not  a  resident  of  the  city,  and  who  proposes  to  sell  goods, 
wares  or  merchandise  which  are  not  grown  or  manufactured  in  the 
county  in  whi-jh  such  city  is  situated,  to  procure  a  license  and  pay  a  fee 
therefor  before  he  may  lawfully  follow  his  calling  in  such  city,  dis- 
criminates against  the  citizens  and  products  of  other  commanities,  and 
is  unconstitutional  and  void. 

From  the  Rush  Circuit  Court. 

J,  Q.  Thomas,  J.  J.  Spann  and  C,  A.  Dryer,  for  appellant. 
(t.  II,  Puntenney  and  A.  B,  Irvin,  for  appellee. 

Mitchell,  J. — Subdivision  23  of  section  3106,  R.  S. 
1881,  empowers  cities  incorporated  under  the  general  law  of 
the  State  of  Indiana,  "  To  regulate  the  ringing  of  bells  and 
crying  of  goods,  and  to  restrain  hawking  and  peddling.'* 
Assumino;  to  act  under  the  autlioritv  thus  conferred,  the  com- 
inon  council  of  the  citv  of  Rushville,  on  the  10th  dav  of 
Soptember,  1883,  passed  an  ordinance  of  the  tenor  following : 
*'  That  every  person  who  peddles,  hawks,  sells,  or  exhibits 
for  sale,  any  goods,  wares  or  merchandise,  not  the  growth  or 
manufacture  of  Rush  county,  Indiana,  or  shall  take  orders 
for  any  such  goods,  wares  or  merchandise,  for  immediate  or 
future   delivery,   about  the?   streets,   alleys,  hotels,  business 
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houses,  private  dwellings,  or  at  any  public  or  private  place 
in  said  city,  without  having  paid  the  marshal  from  two  to 
^ix  dollars  for  each  day,  six  to  ten  dollars  for  each  week,  and 
ten  to  twenty  dollars  for  each  month,  at  the  discretion  of  the 
marshal,  such  person  may  desire  to  follow  such  business  within 
said  city,  and  receiving  a  permit  therefor  from  the  mayor  of 
.said  city,  shall,  upon  conviction  thereof,  be  fined,  forfeit  and 
pay  to  said  city  a  sum  not  exceeding  ten  dollars  for  each  day 
fiuch  person  shall  continue  such  business  without  receiving  a 
permit  as  in  this  section  set  forth:  Provided,  That  nothin<^ 
in  this  section  shall  be  construed  to  apply  to  any  citizen  of 
::^id  city,  or  any  commercial  travellers,  known  as  drummers, 
runners  or  agents,  travelling  for  any  wholesale  house  selling 
to  dealers." 

James  F.  Graflfty  was  found  guilty  of  a  violation  of  the 
foregoing  ordinance,  upon  the  complaint  of  the  city  of  Rush- 
ville,  which  charged  him  with  having,  on  the  4th  day  of 
September,  1 885,  unlawfully  "  taken  orders  from  a  citizen 
of  said  city,  whose  name  is  unknown,  for  shirts,  socks  and 
men's  furnishing  goods,  for  future  delivery,  about  the  streets, 
alleys  and  business  houses  within  said  city,  the  said  shirts, 
socks  and  men^s  furnishing  goods,  not  being  the  manufacture, 
of  Rush  county,  Indiana,  *  *  *  and  the  said  James  F.  Graffty 
not  being  then  and  there  a  resident  of  said  city.'' 

The  evidence  fairlv  tends  to  show  that  Gralftv  resided  in 

IndianaiK>lis,  and  was  in  the  employ  of  Paul  H.  Krauss,  a 

manufacturer  of  and  dealer  in  shirts,  underwear,  and  geii- 

.   tlemen's  furnishing  goods,  residing  and  having  his  business 

house  in  the  city  of  Indianapolis. 

The  evidence  reasonably  tends  to  show  that  Grafftv's  man- 
ner  of  business  was  to  carry  samples  of  the  different  articles 
manufactured  or  sold  by  his  employer,  and  exhibit  them  from 
house  to  house,  or  from  one  busiaess  place  to  the  other,  to 
individuals  not  dealers,  soliciting  orders  from  each  individual 
for  such  articles  and  in  sueli  quantities  as  the  individual  might 
ref|uiro  or  purcha*i(».     The  goods  thus  ordered  were  to  be  de- 
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livered  at  a  future  day  by  express  or  otherwise.  Graflftv- 
(lelivered  no  goods,  nor  did  he  carry  with  him  any  goods- 
except  the  samples. 

The  consideration  of  two  questions  is  involved  in  the  di*?- 
cu.ssion  upon  the  errors  assigned : 

1.  Was  the  business  of  the  appellant,  conducted  in  the- 
manner  described,  within  the  prohibition  of  an  ordinance^ 
such  as  might  lawfully  have  been  enacted,  under  the  statute 
giving  (jities  the  power  to  restrain  hawking  and  peddling? 

2.  Was. the  ordinance  in  question,  which  required  license- 
only  in  case  the  goods,  wares  and  merchandise,  hawked  or 
peddled,  were  not  the  growth  or  manufacture  of  Rush  county., 
and  only  in  case  the  hawker  or  peddler  was  not  a  resident  of 
the  city  of  Rushville,  a  valid  exercise  of  power? 

Pertinent  to  the  first  proposition,  it  may  be  said,  the  eflFect 
of  the  ordinance  under  consideration  can  not  be  enlarged,  nor 
its  operation  rendered  more  comprehensive,  by  the  attein])t 
to  bring  within  its  terms  persons  who  sell,  or  exhibit  for  sale,, 
or  those  who  take  orders  for,  goods,  wares  and  merchandise 
for  future  delivery,  unless  such  sales  or  exhibitions  are  made 
in  such  manner  as  to  constitute  the  persons  who  make  thent 
hawkers  or  j)eddlers.  The  extent  of  the  power  conferred 
upon  cities  by  the  statute,  in  this  connection,  is  to  restrain 
hawking  and  peddling,  and  any  mode  of  selling  goods,  which 
does  not  legitimately  fall  within  these  terms,  can  not  be  made- 
unlawful  by  being  specifically  described  and  restrained  in  the 
ordinance.  Such  sales  and  exhibitions  of  wares,  and  such 
orders  for  the  future  delivery  of  goods,  and  such  only  as  are 
embraced  by  the  terms  "  hawking  and  peddling,"  may  be  re- 
strained  by  ordinances  duly  passed,  under  the  jK)wer  conferred 
bv  the  statute  above  set  out. 

It  becomes  important,  therefore,  to  inquire  what  consti- 
tutes a  hawker  or  peddler. 

In  the  case  of  Commomoealth  v.  Oberj  12  Cush.  493,  SiiAW^ 
C.  J.,  said  :  "  The  leading  primary  idea  of  a  hawker  and 
peddler  is,  that  of  an  itinerant  or  travelling  trader,  who  car- 
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ries  goods  about^  in  order  to  sell  them^  and  who  actually  sells- 
them  to  purchasers^  in  contradistinction  to  a  trader  wh6  ha» 
goods  for  sale  and  sells  them  in  a  fixed  place  of  business." 

The  terra  "  hawking  "  also  embraces  the  business  of  one 
who  sells,  or  offers  goods  for  sale,  on  the  streets  by  outcry, 
or  by  attracting  the  attention  of  persons  by  exposing  hi» 
goods  in  a  public  place,  or  by  placards,  labels  or  signals. 

Webster  defines  peddling  as  travelling  about  and  selling- 
small  wares,  and  hawking  as  offering  for  sale  in  the  streets 
by  outcry. ,  Another  definition  runs  thus:  "A  peddler,  petty 
chapman,  or  other  trading  person  going  from  town  to  town 
or  to  other  men's  houses,  and  travelling  either  on  foot, 
or  with  horse  or  horses,  or  otherwise  carrying  to  sell,  or  ex- 
]>osing  to  sale,  any  goods,  wares,  or  merchandise."  Rapalje 
and  Lawrence  Law  Diet.,  Tit.  "  Hawker." 

In  Jacob's  Law  Dictionary,  a  definition,  indicative  of  the 
disfavor  in  which  the  common  law  held  the  vocation,  is  a^^ 
follows  :  ^^ Hawkers,  Those  deceitful  fellows  who  went  from 
place  to  place,  buying  and  selling  brass,  pewter  and  other 
goods  and  merchandise,  which  ought  to  be  uttered  in  open 
market,  were  of  old  so  called;  and  the  appellation  seems  tO' 
grow  from  their  uncertain  wandering,  like  persons  that  with 
hawks  seize  their  game  where  thoy  can  find  it.  *  *  Hawkera 
and  peddlers,  etc.,  going  from  town  to  town  or  house  to» 
house  are  now  to  pay  a  fine  and  duty  to  the  King." 

The  purpose  of  the  statute,  in  empowering  cities  to  pas{> 
ordinances  in  restraint  of  hawking  and  peddling,  was  doubt- 
less two-fold : 

One  end  to  be  attained  was  the  protection  and  encourage- 
ment of  local  traders  and  merchants,  who  are  largely  depend- 
ent for  their  patronage  on  their  reputation  for  integrity  and 
fair  dealing,  and  their  social  and  moral  stimding  in  the  com- 
munity ;  and  who  by  investing  their  means  in  providing  fixed 
places  of  trade,  and  paying  taxes  on  their  merchandise,  help 
to  build  up  and  maintain  the  city  in  which  they  reside,  and 
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contribute  to  the  support  of  its  schools  and  other  local  inter- 
ests and  enterprises. 

The  other  was  to  prevent  the  indiscriminate  invasion  of 
the  houses  and  places  of  business  of  citizens^  and  shield  them 
from  the  practices  of  itinerant  traders  of  unknown  repute, 
who  are  frequently  patronized  by  persons,  in  order  to  be  rid 
of  their  importunities  and  presence. 

If  the  itinerant  trader  mav  avoid  an  ordinance  enacted  tu 
subserve  the  ends  which  we  have  supposed,  by  going  from 
house  to  house,  making  sales,  merely  exhibiting  samples  of 
his  wares,  leaving  another  to  follow  to  deliver  the  goods,  or 
making  the  delivery  by  any  other  method,*all  the  evils  which 
were  intended  to  be  guarded  against  remain  ;  while  none  of 
the  protection  contemplated  is  afforded. 

The  thing  to  be  restrained  is  the  putting  of  goods,  the 
owners  of  which  may  or  may  not  have  contributed  by  way 
of  taxation  to  the  benefit  of  the  municipality,  in  competition 
with  the  goods  of  the  local  merchant,  every  dollar's  worth 
of  whose  stock  has  been  subjected  to  municipal  taxation, 
and  who  has  contributed  to  the  social,  educational,  and  finan- 
cial prosperity  of  the  city.  The  travelling  trader,  who  uses 
the  street  or  public  grounds  as  his  place  of  business,  or  who 
goes  unbidden  from  house  rto  house  into  private  residences 
to  ply  his  trade,  is  not  a  fair  competitor  for  the  other  who 
builds  or  rents  a  costly  and  comcnodious  structure  wherein  to 
serve  his  customers. 

The  police  power  of  the  city  may,  therefore,  be  properly 
exerted  to  restrain  all  sueh  as  by  their  methods  of  doing 
business  are  liable  to  invade  social  order,  by  seeking  pur- 
chasers for  their  wares  in  the  homes  of  citizens,  or  in  the 
stn»ets  and  public  places  of  a  city,  to  the  discouragement  of 
tlie  more  legitimate  methods  of  others  on  whom  the  munici- 
pality is  dependent  for  its  support. 

Any  method  of  selling  goods,  wares  or  merchandise  by 
outcry  on  the  streets,  or  public  places  in  a  city,  or  by  at- 
traf*ting  persons  to  purchase  goods  exposed  for  sale  at  such 
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places,  by  placards  or  .signals,  or  by  going  from  house  to 
house,  selling  or  offering  goods  for  sale  at  retail,  to  individ- 
uals not  dealers  in  such  commodities,  whether  the  goods  be 
carried  along  for  delivery  presently,  or  whether  the  sales  are 
made  for  future  delivery,  constitutes  the  person  so  selling  a 
hawker  or  peddler  within  the  meaning  of  the  statute.  In 
tliis  way  we  are  brought  to  the  conclusion  that  the  appel- 
lant's method  of  conducting  business  was  within  the  prohibi- 
tion against  hawking  or  peddling,  without  being  duly  licensed. 
Allen  v.  8parkhaUy  1  B.  &  Aid.  100;  King  v.  Turner y  4  B. 
&  Aid.  510;  Gregg  v.  SmUh,  L.  R.  8  Q.  B.  302 ;  Howard  v. 
Luptouy  L.  R.  10  Q.  B.  598;  Morrill  v.  Staie,  38  Wis.  428 
(20  Am.  R.  12). 

The  next  question  might  require  more  consideration  but 
for  the  decisions,  in  analogous  cases,  of  the  Supreme  Court 
of  the  United  States,  whose  judgments  are  of  binding  au- 
thority on  us  upon  all  like  questions. 

As  will  have  been  observed,  the  hawking  or  peddling  of 
goods  by  residents  of  the  city  of  Rushville,  or  the  sale  of 
goods  by  any  one  without  regard  to  residence,  provided  such 
goods  have  been  manufactured  or  produced  in  Rush  county, 
are  not  subject  to  the  restrictive  provisions  of  the  ordinance. 
It  only  requires  that  the  ordinance  be  read,  to  discover  that 
the  purpose  of  its  authors  was  to  secure  to  the  citizens  of 
Rushvifle  special  privileges  and  immunities  exempt  from 
cost,  which  could  be  enjoyed  by  non-residents  only  upon  con- 
dition that  they  should  submit  to  burdensome  exactions,  to 
be  imposed  in  each  ease  largely  at  the  discretion  of  the  city 
marshal.  So  in  respect  to  goods  or  merchandise  manufac- 
tured or  produced  in  Rush  county.  Whoever  was  so  minded 
might  cry  these  in  the  street,  or  hawk  them  from  door  to 
door  without  restriction;  while  the  venders  of  the  products 
and  manufactures  of  other  counties  or  States,  before  selling 
in  like  manner,  must  submit  to  the  requirements  of  the  or- 
^iinance,  under  pain  of  prescribed  penalties,  in  case  of  sales 
without  paying  the  exacted  license. 
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The  design  of  the  ordinance  8eeui.s  to  be,  not  so  much  to 
protect  and  encourage  merchants  and  traders,  who  serve  their 
customers  in  fixed  places  of  trade^  or  to  discourage  the  an- 
noyance, if  such  it  be,  of  making  the  public  streets  and  pri- 
vate houses  places  for  the  sale  of  wares,  as  to  exclude  all 
others  than  residents  of  the  city  from  exercising  the  calling 
of  peddlers  within  the  city  limits,  and  to  subject  all  goods 
and  merchandise  manufactured  outside  of  Rush  county,  and 
sold  within  the  city,  to  a  discriminating  burden. 

Unless,  therefore,  it  can  be  maintained  that  a  city  may  deny 
to  the  citizens  of  other  cities  and  communities  privileges  and 
immunities  which  may  be  enjoyed  by  its  6wn,  and  that  it 
may  impose  burdens  on  the  goods  manufactured  outside  of  a 
given  district,  which  are  not  imposed  on  all  goods  under  like 
circumstances,  the  ordinance  would  seem  to  be  void. 

Briefly,  as  to  the  validity  of  this  ordinance,  within  the  pro- 
visions of  our  State  Constitution,  section  23,  of  article  1,. 
Constitution  of  Indiana,  provides  as  follows : 

"  The  General  Assembly  shall  not  grant  to  any  citizen,  or 
(^lass  of  citizens,  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens.^' 

That  it  would  have  been  beyond  the  power  of  the  Greneral 
Assembly  to  have  conferred  upon  the  citizens  of  the  city  of 
Rushville  the  privilege  of  vending  goods  in  that  city,  upon 
terms  less  onerous,  and  not  equally  open  to  all  th?j  citizens 
of  the  State,  seems  too  clear  for  debate.  It  is  equally  clear 
that  it  could  not  have  imposed  upon  the  products  of  other 
counties,  sold  within  the  city  of  Rushville,  burdens  different 
from  those  imposed  upon  goods  manufactured  or  grown 
in  Rush  county.  The  General  Assembly  having  no  such 
power,  it  could  not,  even  if  it  had  attempted  so  to 
do — which  it  has  not— confer  upon  the  common  council  the 
|)ower  to  do  that  which  the  Constitution  prohibits  it  from 
<loing.  It  results  that  the  common  council  of  the  city  of 
Rushville,  which  can  exert  in  this  respect  only  delegated 
power,  can  not  be  possessed  of  power  to  grant  privileges  to  the 
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citizens  of  Rushvillc,  which  are  not  equally  and  upon  the 
same  terms  open  to  all  citizens. 

The  General  Assembly,  as  also  common  couucils  of  cities, 
may  without  doubt  prescribe  the  qualifications  in  respect  to 
residence,  age,  moral  character,  etc.,  of  those  who  may  ex- 
ercise vocations  which  arc  proper  subjects  of  police  regula- 
tions, but  it  can  not  grant  privileges  and  immunities  to  one 
<»itizen,  or  class  of  citizens,  which  are  not  obtainable  upon  the 
iTiame  terms  by  all  others. 

Independently  of  the  considerations  mentioned,  the  ordi- 
nance in  question  is  incapable  of  being  enforced  by  reason 
of  its  plain  repugnance  to  those  provisions  of  the  National 
Constitution,  which  commit  to  Congress  the  exclusive  power 
to  regulate  cximmerce  among  the  several  States,  and  provide 
that  the  citizens  of  each  State  shall  be  entitled  to  all  the  priv- 
ileges and  immunities  of  citizens  in  the  several  States.  Upon 
these  subjects  the  decisions  of  the  Supreme  Court  are  uniform 
4ind  authoritative. 

Whatever  the  extent  to  which  States  or  municipalities  may 
go  in  the  exercise  of  police  regulations,  or  in  the  imposition 
-of  occupation  taxes,  they  can  not,  in  respect  to  either  subject, 
legislate  in  such  manner  as  to  control  the  inhibitions  of  the 
'Federal  Constitution.     WalUng  v.  Michigan^  116  U.  S.  446. 

The  State  of  Missouri  prescribed  by  statute  that  the  sale 
of  goods,  wares  and  merchandise,  not  the  produce  or  manu- 
iacture  of  that  State,  by  any  [)erson  going  from  place  to  place, 
'Should  constitute  the  person  so  selling  a  peddler,  and  required 
of  such  persons  a  license;  while  to  sell  in  like  manner  such 
goods  as  were  grown  or  manufactured  in  the  State,  no  license 
was  required.  The  validity  of  this  enactment  having  come 
-before  the  Supreme  Court  of  the  United  States,  it  was  held 
in  Welton  v.  ii&sowr/,  91  U.  S.  275,  to  be  discriminating  leg- 
islation of  such  a  character  as  to  be  within  the  constitutional 
.inhibition. 

A  like  ruling  was  made  ujKjn  a  similar  statute,  passed  by 
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the  State  of  Maryland,  in  the  case  of  Ward  v.  Maryland^  12 
Wall.  418. 

The  same  question  was  elaborately  considered  by  Mr.  Jiu*- 
tice  Harlan,  in  Ouy  v.  Baltimarej  100  TJ.  8.  434.  In  the 
case  last  cited  an  ordinance,  adopted  by  the  mayor  and  com- 
mon  council  of  the  city  of  BaltiHMH'e,  imposed  certain  wharf- 
age burdens  upon  goods,  wares  and  merchandise  other  than 
the  products  of  the  State  of  Maryland.  While  holding  that 
the  city  had  the  power  to  exact  reasonable  wharfage  fees, 
equally  from  all  who  used  its  wharves,  the  power  to  build 
up  its  domestic  commerce  by  means  of  unequal  burdens  upon 
the  business  and  industry  of  other  States  was  denied. 

Construing  a  statute  of  similar  import,  the  Supreme  Court 
of  Maine  said :  ^'  It  allows  goods  manufaetitred  in  this  State 
to  be  peddled  free,  and  exacts  a  license  fee  from  those  who 
j^eddlc  similar  goods  which  are  manufactured  out  of  the  State. 
Such  a  discrimination  in  favor  of  goods  manu&ctured  in  this 
State,  and  against  goods  manufactured  in  other  States,  violates 
the  Federal  Constitution."  State  v.  Furbuahj  72  Maine,  493. 
See,  also,  the  following  authorities  which  are  to  the  like 
effect:  Webber  v.  Vtrginiay  103  U.  S.  344;  Brtnon  v.  Horn- 
ton,  114  U.  S.  622,  631,  and  casas  cited;  Qiy  of  Marshall' 
toton  V.  Blum,  58  Iowa,  184  (43  Am.  R.  116);  Ex  Parte 
Frank,  52  Cal.  606  (28  Am.  R.  642);  2  Dillon  Munic. 
Corp.,  sections  743,  744,  and  notes. 

In  support  of  tho  validity  of  the  ordinance,  and  to  .sustain 
the  ruling  of  the  court  l)olo\v,  oonnsol  for  the  city  rely  upon 
Sears  v.  Board,  etc.,  36  Ind.  267,  and  CUy  of  Huntington  v. 
Oieesbro,  57  Ind.  74.  The  ea.so  last  cited  decides  nothing 
more  than  that  cities  have  the  ]X)wer  to  {)ass  ordinances  in 
restraint  of  hawking  and  peddling.  The  ordinance  there 
under  consideration  involved  no  question  of  discrimination 
against  i>ersons  or  property.  No  doubt  can  ho  entertaine<i 
but  that  such  ordinances  are  valid.  The  other  case  relied 
upon  arose  out  of  a  consideration  of  so  much  of  section  5269,. 
R.  S.  1881 ,  as  roquiros  travelling  niorchauts  and  peddlers  who- 
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are  not  residents  of  this  State,  and  who  vend  foreign  mer- 
chandise^ to  obtain  license  as  therein  prescribed.  The  opinion 
in  that  case  seems  to  depend  largely  for  support  upon  Wood- 
ruff V.  Parham,  8  Wall.  123,  and  the  decisions  of  the  Su- 
preme Court  of  the  State  of  Maryland,  in  Ward  v.  Maryland, 
9  Am.  Law  Reg.  (N.  S.)  424. 

Concerning  the  last  mentioned  case,  in  which  the  Supreme 
Court  of  the  State  of  Maryland  sustained  the  validity  of  a 
statute  similar  to  that  involved  in  Sears  v.  Board,  etc.,  aupra, 
it  is  sufficient  to  say,  the  judgment  of  the  State  court  was  re- 
versed on  appeal  by  the  Supreme  Court  of  the  United  States 
in  Ward  v.  Maryland,  supra. 

To  indicate  the  extent  to  which  the  case  of  Woodruff  v. 
Parham,  supra,  is  applicable  to  the  question  under  consid- 
eration here,  it  is  only  necessary  to  quote  from  the  opinion 
of  Mr.  Justice  Miller  the  following  paragraph  :  "  The  case 
before  us  is  a  simple  tax  on  sales  of  merchandise,  imposed 
alike  upon  all  sales  made  in  Mobile,  whether  the  sales  be 
made  bv  a  citizen  of  Alabama  or  of  another  State,  and 
whether  the  goods  sold  are  the  produce  of  that  State  or  some 
other.  There  is  no  attempt  to  discriminate  injuriously  against 
the  products  of  other  States  or  the  rights  of  their  citizens, 
and  the  case  is  not,  therefore,  an  attempt  to  fetter  commerce 
among  the  States,  or  to  deprive  the  citizens  of  other  States 
of  any  privilege  or  immunity  possessed  by  citizens  of  Ala- 
bama. But  a  law  having  such  operation  would,  in  our  opin- 
ion, be  an  infringement  of  the  provisions  of  the  constitution 
which  relate  to  those  subjects,  and  therefore  void." 

Whatever  incidental  application  the  case  of  Sears  v.  Board, 
etc.,  supra,  may  have  to  the  question  before  us — ^and  we  con- 
cede that  it  has  some — and  without  further  remark  as  to  the 
propriety  of  the  conclusion  there  reached,  we  can  not,  with 
the  later  authoritative  judgments  of  the  highest  judicial  tri- 
bunal of  the  land  before  us,  allow  it  to  control  our  judgment 
in  this  case. 

The  conclusion  plainly  deducible  from  the  decisions  is,  that 
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neither  States  nor  municipalities  can  enforce  any  law  or  or- 
dinance,  the  effect  of  which  is  to  embarrass  commercial  com- 
munication between  the  different  States,  or  to  discriminate 
against  the  products  of  one  State,  or  exact  licenses  from  per- 
sons residing  in  foreign  States  which  are  not  required  of  its 
own  citizens  under  like  circumstances.  Western  Union  Tel. 
Co.  V.  Pendleton,  95  Ind.  12  (48  Am.  R.  692),  and  cases 
cited ;  Higgins  v.  Three  Hundred  Casks  of  Lime,  130  Mass.  1. 

On  the  other  hand,  where  by  the  terms  of  a  law  or  ordi- 
nance regulating  the  sale  of  goods  by  hawkers  or  peddlers, 
the  privilege  is  equally  open  to  all  upon  the  same  terms,  and 
the  license  fees  imposed  for  the  privilege  are  the  same  regard- 
less of  the  State  or  district  wherein  the  goods  are  manufac- 
tured or  produced,  such  law  or  ordinance  is  a  legitimate 
<)xercise  of  power,  and  will  be  upheld. 

Because  the  ordinance  in  question  is  an  infringement  of 
these  privileges,  it  is  repugnant  to  the  constitutional  provi- 
sions above  referred  to,  and  is  as  a  consequence  void. 

The  judgment  is  reversed,  with  costs. 

Filed  Oct.  5,  ISStt. 


No.  12,641. 

McCoMAs  t\  Haas. 

Special  Finding.— W7ien  will  Contrd  Oeneml  Verdict.— IX  is  only  where 
the  special  findings  of  facts  are  irreconcilably  inconsistent  with  the 
general  verdict,  with  all  reasonable  presumptions  in  its  favor,  that  the 
former  will  control  the  latter. 

Evidence.— Lo8«  Letter,— Proof  of  Contents.— Where  a  letter  is  shown  with 
reasonable  certainty  to  be  relevant  and  material  to  the  issues  in  a  cause, 
its  contents  may  be  proved  by  parol,  after  proof  of  loss  by  a  fair  pre- 
ponderance of  the  evidence. 

Promissory  NoTE.--i2eci7a/  that  it  is  Given  Subject  to  OorUemporaneous  0}H' 
trael. — Ne^otiakUUy. — Showing  by  Assignee  in  Order  to  Recover. — Where  a 
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promissory  note  recites  that  it  "  is  given  in  consideration  of  and  is  sub- 
ject to  one  certain  contract  existing  between ''  the  pavee  and  maker,  of 
even  date  with  the  note,  it  is  not,  under  section  5506,  K.  S.  1881,  neg9> 
tiable  as  an  inland  bill  of  exchange,  nor  governed  by  the  law  merchant 
although  payable  at  a  bank  in  this  State,  and  an  a^isignee  of  such  note 
before  maturity  takes  it  Hubject  to  all  the  equities  between  the  maker 
and  payee,  and  he  can  not  recover  thereon  until  he  has  shown  that  the 
payee  had  performed  his  part  of  the  contract,  or,  being  ready  to  do  so, 
was  prevented  by  the  maker. 
Same. — 0)nlrwl  for  Parchcute  of  Machines. — Measure  of  Damages. — In  such 
case,  where  the  contract  recited  that  the  maker  of  the  note  had  bought 
of  the  payee  a  certain  number  of  hay -forks  at  a  stipulated  price  each, 
a  certain  part  to  be  paid  as  each  piachine  was  ordered  and  the  note 
given  to  secure  the  balance,  the  measure  uf  damages,  in  an  action  on 
the  note  and  contract,  is  the  difTerence  between  the  contract  price  and 
the  market  price  at  the  time  the  machines  ought  to  have  been  accepted. 

From  the  Montgomery  Circuit  Court. 

r.  K  Ballard  and  M.  E.  Clodfelier,  for  appellant. 
11.  M.  Billings  and  W,  S.  Moffett,  for  appellee. 

HowK,  C.  J. — This  is  the  second  appeal  to  this  court  in 
the  above  entitled  cause.  The  opinion  and  decision  of  the 
court,  on  the  former  appeal,  are  reported  under  the  title  of 
MeOymoH  v.  Haasy  93  Ind.  276.  After  the  cause  was  re- 
manded, the  court  below  sustained  api)ellant's  demurrer  to 
the  third  paragraph  of  appellee's  answer,  in  obedience  to  the 
mandate  of  this  court.  Otherwise,  there  was  no  change  in 
the  issues  in  the  case.  As  stated  in  our  opinion  on  the  former 
appeal,  appellant\s  complaint  herein  contained  two  paragraphs. 
The  first  paragraph  counted  upon  a  promissory  note ;  and  in 
the  second  paragraph,  appellant  declared  upon  the  note  and  a 
written  contract,  which  were  parts  of  one  and  the  same  trans- 
action. Both  the  note  and  contract  were  executed  by  appellee 
Haas,  to  and  with  one  S.  B.  J.  Bryant,  and  were  by  him  as- 
signed in  writing,  as  alleged,  to  the  appellant  McComas. 

The  issues  in  the  cause  were  again  tried  by  a  jury,  and  a 
general  verdict  was  returned  for  ap{)ellee,  the  defendant  be- 
low. With  their  general  verdict  the  jury  also  returned  into 
Vol..  107.— 33 
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court  their  special  findings  on  particular  quostion.s  of  fact, 
submitted  to  them  by  appellant  under  the  direction  of  the 
court.  Over  appellant's  motion  for  judgment  in  hi.s  favor  on 
the  special  findings  of  the  jury,  notwithstanding  their  general 
verdict,  and  over  his  motion  for  a  new  trial  herein,  the  court 
adjudged  that  he  take  nothing  by  his  suit,  and  that  ap|>eilee 
recover  of  him  his  costs  in  this  suit  expended. 

Appellant  has  assigned  here  as  errors  the  overruling  (1) 
of  his  motion  for  judgment  in  his  favor  on  the  special  find- 
ings of  the  jury,  notwithstanding  their  general  verdict,  and 
(2)  of  his  motion  for  a  new  trial. 

In  answer  to  interrogatories,  the  jury  found  specially  the 
following  facts :  Appellee  Haas  executed  the  note  and  con- 
tract mentioned  in  appellant's  complaint;  and  S.  B.  J.  Bry- 
ant, the  payee  of  such  note  and  contract,  assigned  the  same 
to  appellant  McComas  before  the  note  became  due,  as  averred 
in  the  complaint.  S.  B.  J.  Bryant  furnished  and  put  up,  for 
appellee  Haas,  one  of  the  Champion  horse  hay-forks  and  hay- 
carriers,  mentioned  in  the  contract  which  is  made  an  exhibit 
to  the  second  paragraph  of  the  complaint,  within  the  terri- 
tory described  in  such  contract.  Appellee  Haas,  after  the  exe- 
cution of  the  note  and  contract  mentioned  in  the  complaint, 
commenced  canvassing  the  territory  described  in  such  contract, 
and  attempted  to  sell  the  Champion  horse  hay-fork  and  hay- 
carriers  to  persons  residing  within  such  territory.  Appellee 
Haas  continued  to  attempt  to  sell  the  Champion  horse  hay- 
forks and  hay -carriers  for  about  nine  months  after  S.  B.  J. 
Bryant  had  put  up  one  of  them  within  the  territory  de- 
scribed in  the  contract,  mentioned  in  the  complaint.  S.  B.  J. 
Bryant,  the  payee  of  the  note  mentioned  in  the  complaint, 
made  false  and  fraudulent  representations  to  appellee  Haas^ 
to  induce  him  to  execute  the  note  and  contract  mentioned  in 
the  complaint  herein,  by  falsely  and  fraudulently  represent- 
ing and  claiming  that  he  owned  the  exclusive  right  for  the 
Champion  horse  hay-fork  and  hay-carrier  for  the  States  of  In- 
diana and  Michigan  ;  which  representations  were  believed 
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and  relied  upon  by  appellee  Haas,  and  induced  him  to  exe- 
cute such  note  and  contract.  The  note  mentioned  in  the 
complaint  herein  was  paid^  compromised  or  satisfied  the  last 
of  June,  1878,  at  Waynetown,  Montgomery  county,  Indiana,, 
to  one  Mat.  Doherty,  the  authorized  agent  of  S.  B.  J.  Bryant 
and  Ed.  Hardee.  S.  B.  J.  Bryant  assigned  the  note,  men- 
tioned in  the  complaint  herein,  to  one  Ed.  Hardee,  in  May 
or  June,  1878.  S.  B.  J.  Bryant  notified  appellee  Haas  that 
he  had  assigned  the  note  in  suit  to  one  Ed.  Hardee;  and  in 
May  or  June,  1878,  Ed.  Hardee  notified  appellee  Haas  that 
he  had  purchased  the  note  in  suit.  Ed.  Hardee  authorized 
Mat.  Doherty  to  compromise  and  settle  the  note  sued  upon. 
Appellee  Haas  never  ordered  any  of  the  horse  hay-forks  and 
hay-carriers,  mentioned  in  the  contract  referred  to  in  the 
complaint. 

It  is  certain,  we  think,  that  the  court  committed  no  error 
in  overruling  appellant's  motion  for  judgment  in  his  favor 
on  the  foregoing  facts  found  by  the  jury,  notwithstanding 
their  general  verdict.  It  is  settled  by  our  decisions  that  all 
reasonable  presumptions  must  be  indulged  in  favor  of  the 
general  verdict,  while  nothing  will  be  presumed  in  aid  of  the 
special  findings  of  facts.  Construing  together  the  foregoing 
facts,  and  thus  ascertaining  their  true  legal  effect,  they  are 
not  inconsistent,  but  mav  be  readilv  reconciled,  as  it  seems 
to  us,  with  the  general  verdict  of  the  jury.  In  such  a  case,, 
of  course,  as  we  have  often  decided,  the  general  verdict  must 
stand,  and  judgment  must  be  rendered  thereon,  without  re- 
gard to  the  special  findings  of  facts.  Section  547,  R.  8. 1881 ; 
Amidon  v.  Gaff,  24  Ind.  128  ;  Detroit,  etc.,  R.  R.  Co.  v. 
RaHon,  61  Ind.  293 ;  Cook  v.  Howe,  77  Ind,  442 ;  Lassiter 
V.  Jarkman,  88  Ind.  118;  Grand  Rapids,  etc.,  R.  R.  Co.  v.. 
3TcAnnaUy,9S  Ind.  412;  Baltimore, etc.,  R.  R.  Co.  v.  Rowan,, 
104  Ind.  88;  Lake  Erie,  etc.,  R.  W^  Co.  v.  Griffin,  aide,  p., 
464. 

A  number  of  causes  for  a  new  trial  were  assigned  by  appel- 
lant, in  his  motion  therefor.     Of  these  causes,  we  will  con- 


516  SUPREME  COURT  OF  INDIANA, 

McComus  V.  Haas. 

fiiider  and  pass  upon  such  as  his  counsel  have  cliseussed,  in 
their  brief  of  this  case,  in  the  order  pursued  by  them.  It  is 
first  insisted  on  behalf  of  the  appellant,  that  the  trial  court 
erred  in  admitting  in  evidence,  over  his  objections,  the  testi- 
mony of  appellee  Haas,  giving  the  contents  of  a  certain  let- 
ter claimed  to  have  been  written  by  one  Ed.  Hardee,  and  to 
have  been  delivered  to  appellee,  which  letter  purported  to 
authorize  one  Mat.  Doherty  to  compromise  appellant's  claim 
with  appellee.  It  is  shown  by  the  bill  of  exceptions  appearing 
in  the  record,  that  when  appellee  as  a  witness  on  the  trial 
was  asked  by  his  counsel  to  state  what  was  in  the  letter,  men- 
tioned in  this  cause  for  a  new  trial,  appellant  objected  to  the 
admission  of  such  evidence  '^  on  the  ground  that  it  was  in- 
competent, irrelevant,  immaterial,  and  that  the  evidence, 
sought  to  be  elicited,  does  not  tend  to  prove  or  disprove  any 
issue  in  this  cause,  and  the  absence  of  the  letter  has  not  been 
sufficiently  accounted  for."  Appellee  had  testified  that  S.  B. 
J.  Bryant,  the  payee  of  the  note  in  suit,  had  notified  him  in 
the  latter  part  of  June  or  first  of  July,  1878,  that  he,  Bry- 
ant, had  assigned  such  note  to  Ed.  Hardee,  and  that  Hardt^e 
bad  written  him,  appellee,  a  letter  about  the  note,  which  let- 
ter was  delivered  to  him.  by  one  Mat.  Doherty.  It  was 
fchown,  we  think,  with  reasonable  certainty,  that  this  letter 
was  competent,  material  and  relevant  to  the  issues  in  the 
cause.  For  the  purpose  of  showing  the  loss  of  the  original 
letter,  when  asked  as  to  what  became  of  such  letter,  appellee 
testified  as  follows :  "It  was  filed  here  with  the  papers;  I 
can't  tell  what  has  become  of  it;  when  the  case  went  to  the 
Supreme  Court,  I  brought  the  letters  up  here  and  put  them 
on  file;  that  is  the  last  I  have  seen  of  it;  I  hunted  all 
through  the  clerk's  office  and  failed  to  find  them;  I  hunted 
among  the  papers,  and  the  deputy  clerk  said  they  ought  to 
be  with  the  papers;  they  are  not  there;  I  don't  know  any- 
thing about  where  they  are;  I  can't  find  them." 

This  evidence  was  uncontradicted,  and  it  authorized  the 
court  to  find,  as  it  must  have  done,  that  the  original  letter 
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\vas  lost  and  could  not  be  produced  by  the  appellee.  The 
loas  of  the  original  letter^  like  any  other  fact,  was  to  be 
proved  by  a  fair  preponderance  of  the  evidence,  and  this  was 
ilone.  Millikan  v.  Siaie,  ex  rel.y  70  Ind.  310;  Johnston  liar- 
v€8ta'  Co.  V.  Bartley,  94  Ind.  131.  We  are  of  opinion,  there- 
fore, that  the  court  did  not  err  in  permitting  the  appellee  to 
give  parol  evidence  of  the  contents  of  Ed.  Hardee's  letter, 
over  appellant's  objections. 

The  only  other  error  of  law  occurring  at  the  trial,  of  which 
appellant's  counsel  complain  in  argument,  is  alleged  error  in 
the  instructions  to  the  jury,  given  by  the  court  of  its  own 
motion.  In  his  motion  for  a  new  trial,  appellant  assigned 
the  following  cause  therefor:    "3.  The  court  erred  in  giving 

the  jury,  of  its  own  motion,  instructions  from  one  to 

inclusiv^e,  and  in  giving  each  of  said  instructions." 

The  record  before  us  fails  to  show  that  the  court,  of  its 
own  motion,  gave  the  jury  more  than  one  instruction,  or  that 
the  instruction  so  given  was  designated  by  any  number.  It 
might  well  be  doubted,  therefore,  if  the  cause  assigned  by 
appellant  for  a  new  trial,  and  heretofore  quoted,  was  suffi- 
ciently certain  and  specific  to  direct  the  attention  either  of 
the  court  below  or  of  this  court  to  the  detached  sentences, 
complained  of  in  argument,  of  the  single  instruction  given. 
Waiving  this  point,  however,  we  are  of  opinion  that  there  is 
no  error  in  any  portion  of  the  instruction,  given  the  jury  by 
the  court  of  its  own  motion.  Appellant's  counsel  viiijorously 
complain  of  the  following  sentence  in  such  in.struction  :  "  Un- 
der the  issues  formed  by  the  defendant's  denial  of  the  com- 
plaint,  the  plaintiff  assumes  the  burden  of  proving,  among 
other  things,  that  H.  B.  J.  Bryant,  one  of  the  original  par- 
ties to  the  contract  sued  on  in  this  case,  being  tlu?  j)arty 
through  whom  the  ])laintifr  derives  title  as  assignee,  per- 
formed 'all  the  stipulations  and  conditions  of  such  contract 
on  his  part,  or  he  must  prove  that  he  was  ready,  able  and 
willing  to  perform  his  part  of  such  contract  and  was  pnv 
vented  from  such  performance  by  the  refusal  of  the  defend- 
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ant  to  send  in  his  orders  and^  accept  the  forks,  before  he  can 
recover  of  the  defendant." 

It  IS  claimed  by  appellant's  counsel,  as  we  understand  their 
argument,  that  this  portion  of  the  court's  instruction  was 
<*learly  erroneous  because,  by  its  terms,  it  is  applicable  to  the 
issue  formed  on  the  entire  complaint;  whereas,  it  is  claimed 
to  be  wholly  inapplicable  to  the  issue  joined  on  the  first  para- 
graph of  the  complaint,  which  counted,  as  we  have  seen, 
upon  appellee's  promissory  note.  Counsel  claim  that  appel- 
lee's promise  to  pay  the  sum  of  money,  evidenced  by  his  note, 
was  absolute  and  wholly  independent  of  the  terms  and  con- 
ditions of  the  agreement,  executed  contemporaneously  with 
his  execution  of  such  note  by  him  and  by  S.  B.  J.  Bryant, 
the  payee  of  the  not^  and  the  assignor  of  appellant.  This 
position  is  untenable.  We  have  already  said  that  the  note 
and  the  agreement  were  parts  of  one  and  the  same  transac- 
tion. That  this  is  so  is  clearly  shown  by  the  last  clause  of 
such  note,  of  the  following  tenor,  to  wit:  "This  note  is 
given  in  consideration  of,  and  is  subject  to,  one  certain  con- 
tract existing  between  S.  B.  J.  Bryant  and  Jacob  Haas,  of 
even  date  with  this."  Although  the  note  in  suit  was,  by  its 
terms,  payable  at  a  bank  in  this  State,  with  the  clause  or 
condition  quoted  on  its  face,  it  was  not  negotiable  as  an  in- 
land bill  of  exchange  and  was  not  governed  by  the  law 
merchant;  but  the  appellant,  as  the  assignee  thereof  before 
maturity,  took  such  note  subject  to  all  the  equities  existing 
between  the  appellee  as  its  maker,  and  S.  B.  J.  Bryant  as  the 
payee  and  assignor  thereof.  Section  5506,  R.  S.  1881 ;  Glid- 
den  V.  Henry,  104  Ind.  278. 

By  the  express  terms  of  the  note,  the  contract  of  S.  B.  J. 
Bryant  is  made  the  consideration  of  such  note.  It  is  clear, 
therefore,  that  tliere  could  be  no  recoverv  on  the  note  or  con- 
tract  by  Bryant,  or  by  appellant  as  his  assignee,  until  it  was 
shown  that  Bryant  had  performed  his  part  of  such  contract, 
or  that  being  able,  ready  and  willing  to  perform,  performance 
on  his  part  was  prevented  by  the  acts  of  appellee.     So  the 
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4»ourt,  of  its  own  motion,  instructed  the  jury  as  above  quoted, 
and  there  is  no  error  in  such  instruction. 

Appellant^s  counsel  also  complain  of  the  following  portion 
■of  the  instruction,  given  by  the  court  of  its  own  motion,  to 
-wit:  "If  the  jury  find  for  the  plaintiff,  the  measure  of  his 
damages  will  be  the  difference  between  the  contract  price  of 
the  fifty  hay-forks,  mentioned  in  such  contract,  and  the  mar- 
ket price  of  the  same  at  the  time  they  ought  to  have  been 
accepted/'  There  is  no  error,  we  think,  in  this  portion  of 
tlie  court's  instruction.  It  was  applicable  to  the  case  mad(' 
by  the  evidence,  and,  in  the  event  of  a  finding  for  appellant, 
correctly  stated  the  rule  for  the  measure  of  his  damages.  In 
the  contract  sued  upon,  it  was  recited  that  appellee  had  bought 
of  8.  B.  J.  Bryant  "  fifty  of  his  horse  hay-forks  and  hay- 
-carriers,  at  $22.50  each,"  of  which  price  $10  was  to  be  paid 
as  each  machine  was  ordered,  and  that  the  note  in  suit  was 
given  to  secure  Bryant  in  the  j)ayment  of  the  balance  of  such 
<3on tract  price.  It  was  not  shown  bv  the  evidence  that  Brv- 
ant  had  ever  delivered  or  offered  to  deliver  any  of  such  ma- 
chines to  the  appellee,  or  that  he  had  ever  been  able,  ready 
or  willing  to  make  such  delivery,  or  that  he  had  ever  per- 
formed or  offered  to  perform  any  of  the  stipulations  of  the 
<*ontract  sued  upon,  on  his  part  to  be  kept  and  performed. 
In  this  state  of  the  record,  we  are  of  opinion  that  appellant 
lias  no  cause  to  complain  of  the  instruction  given  by  the 
court  of  its  own  motion,  or  of  any  part  thereof. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 
Filed  Oct.  6,  1886. 
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No.  13,159. 
KiRKPATRICK   V.    PeAROE. 

Free  Gravel  Road. — Lien  of  Asaessmenl.—  When  U  AUacheti. — Under  sec- 
tions 5095-5097,  R.  S.  1881,  the  lien  of  an  assessment  for  the  construc- 
tion of  a  free  gravel  road  attaches  as  of  the  day  of  the  final  order  of 
the  county  board  confirming  the  report  of  the  committee  appointed 
to  apportion  the  expenses  of  construction,  and  it  is  unaffected,  except  as 
to  the  amount,  by  any  reductions  or  additions  made  by  the  county 
auditor  under  section  5096. 

Heal  Estate. — Conveyance.-^ Encumbrance. — Free  Gravel  Road  Aueasmeni. — 
Breach  of  Covenant. — Burden  of  Proof. — A  grantee,  to  whom  land  has  been- 
conveyed  with  a  covenant  against  encumbrances,  who  claims  to  have 
paid  a  gravel  road  assessment  and  seeks  to  recover  the  amount  from  the 
grantor,  must  show  that  such  assessment  was  a  valid  and  subsisting 
encumbrance  when  the  deed  was  executed. 

Same. — Evidence. — Gravel  Road  Daplioale. — In  such  case,  the  gravel  road 
duplicate  is  not  sufficient  evidence  of  the  fact  that  an  assessment  wa^i  a 
valid  and  subsisting  lien  at  the  time  of  the  conveyance,  but  it  must  be 
made  to  appear,  at  least,  that  there  was  a  proceeding  resulting  in  the- 
assessment.    Section  6493,  R.  S.  1881,  does  not  cover  a  case  of  this  kind. 

From  the  Hamilton  Circuit  Court. 

jK.  a.  Stephenson  and  W.  R.  FeHig,  for  appellant, 
A,  N.  Grant  and   B,  C.  H.  Mo(yn,  for,  appellee. 

ZoLLARS,  J. — Section  5095,  R.  S.  1881,  provides  that  when 
anv  of  the  lands  to  be  assessed  as  benefited  bv  the  construe- 
tion  of  a  free  gravel  road,  are  subject  to  a  life-estate,  the  as- 
sessment made  thereon  .shall  be  apportioned  between  the 
owner  of  the  life-estate  and  the  owner  of  the  fee,  in  proper-^ 
tion  to  the  relative  value  of  their  respective  estates,  such  pro- 
portion to  be  ascertained  upon  the  principle  applicable  to  lift*- 
annuitior^.  Section  5096  provides  for  the  apportionment  of 
the  expenses  of  constructing  the  road,  upon  the  lands  bene- 
fited, l)y  three  freeholders,  and  for  the  confirmation  of  their 
report  by  the  board  of  county  commissioners.  The  latter 
part  of  the  section  is  as  follows : 

"  The  final  action  of  the  commissioners  shall  be  entered 
upon  their  records,  together  with  the  report  as  confirmed, 
showing  how  the  said  estimated  expense  has  been  apportioned 
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upon  the  land  ordered  to  be  assessed  as  aforesaid.  The  county 
auditor,  before  placing  the  said  assessment  upon  the  dupli- 
cate, shall  reduce  or  add  to  the  same,  pro  rata,  the  amount 
the  actual  expense  shall  be  found  to  be,  more  or  less  than  the 
said  estimate.  The  said  assessment  upon  lands,  under  the 
provisions  of  this  act,  shall  bo  placed  upon  a  special  dupli- 
cate, to  be  provided  by  the  county  auditor  at  the  expeqse  of 
the  county  for  that  purpose ;  and  such  assessment  shall  con- 
Btitute  and  be  considered  a  first  lien  on  the  real  estate  assessed, 
in  the  same  manner  as  other  taxes  are,"  etc. 

Section  5097  authorizes  the  issue  and  sale  of  county  bonds 
maturing  at  annual  intervals  of  two  years,  and  not  beyond 
eight  years,  with  interest  payable  semi-annually.  It  further 
provrdes  as  follows :  "  Said  assessment  shall  be  divided  in 
.such  manner  as  to  meet  the  payment  of  principal  and 
interest  of  said  bonds,  and  so  be  placed  upon  the  duplicate 
for  taxation  against  the  lands  assessed,  and  collected  in  the 
same  manner  as  other  taxes ;  and  when  collected,  the  money 
arising  therefrom  shall  be  applied  to  no  other  purpose  than 
the  payment  of  said  bonds  and  interest." 

The  case  before  us  involves  the  question  as  to  when  the 
assessments^  become  liens  upon  the  lands  assessed.  Do  they 
become  liens  at  the  time  the  final  order  is  made  by  tlie  county 
board  confirming  the  report  by  the  committee,  or  when  the 
assessments  are  entered  upon  the  special  duplicate  by  the 
county  auditor,  or  do  the  liens  relate  back  and  attach  as  of 
the  1st  of  April,  as  ordinary  general  taxes? 

A  general  tax,  levied  for  governmental  purposes,  relates 
back,  and  binds  the  real  estate  from  the  1st  of  April,  by  force 
of  a  statutory  provision.  Section  f>44(),  R.  S.  1881  ;  Over- 
street  v.  Dobsoriy  28  Tnd.  256;  Cooley  Taxation  (1st  ed.),  p. 
306 ;  2  Wait  Action  and  Dcf.  377. 

Such  taxes  are  levied  each  year,  and  hence  persons  who 
sell  lands  upon  or  after  the  Ist  day  of  April,  with  covenants 
of  warrantv,  are  bound  to  know  that  thev  will  be  bound  for 
the  taxes  of  the  current  year.     Assessments  for  free  gravel 
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roads  are  the  result  of  special  proceedings  which  can  not  be 
certainly  anticipated^  and  hence  it  would  be  unreasonable  to 
hold  that  the  vendor  of  real  estate  should  be  liable  for  such 
assessments  imposed  after  the  sale. 

These  assessments  are  to  constitute  and  be  considered  first 
liens  upon  the  real  estate  assessed,  in  the  same  manner  as  other 
taxes. are.  The  word  "manner,"  in  the  connection  in  which 
it  is  used,  should  be  interpreted  "extent."  Properly  con- 
strued, the  section  makes  such  assessments  liens  upon  the  real 
estate  assessed  to  the  same  extent  as  other  taxes  are. 

Such  special  assessments  are  sustained  upon  the  ground 
that  while  tlie  few  are  made  to  bear  the  cost  of  a  public  work, 
their  property  is  increased  in  value  by  the  expenditure,  to  an 
amount  equal  to  the  sum  they  are  required  to  |)ay,  and  hence 
the  person  who  owng  the  land  when  it  is  assessed,  is  supposed 
to  receive  a  benefit  by  its  increased  value,  equal  to  the  amount 
of  the  assessment  imposed.  Cooley  Taxation  (1st  ed.),  p. 
417  ;  Lipes  v.  Hand,  104  Ind.  503.  It  is  upon  this  theory 
that  the  assessments  are  to  be  apportioned  between  the  owner 
of  the  life-estate  and  the  owner  of  the  fee. 

Under  the  above  sections  of  the  statute,  the  whole  of  the 
assessment  goes  upon  the  special  duplicate  at  the  same  time ; 
but  for  the  purpose  of  lightening  the  burden,  and  at  the  same 
time  meeting  the  payment  of  the  principal  and  interest  of 
the  bonds  as  they  become  due,  it  is  divided  up  so  that  a  cer- 
tain portion  is  to  be  collected  each  year.  The  whole  of  it, 
however,  is  a  present  lien  upon  the  land  just  the  same  as 
though  it  were  all  to  be  collected  at  the  same  time. 

We  think,  too,  that  the  lien  of  the  assessments  attaches  as 
of  the  day  of  the  final  order  of  the  county  board  confirming 
the  report  of  the  committee,  which  is  in  the  nature  of  a  final 
judgment.     Stoddard  v.  Johnson^  75  Ind.  20. 

The  action  of  the  auditor  in  placing  the  assessments  upon 
the  duplicate,  is  ministerial.  If  the  lien  did  not  attach  until 
that  duty  should  bo  performed  by  the  auditor,  he  would  have 
it  in  his  power  to  postpone  the  lien  by  neglecting  to  place 
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the  assessments  upon  the  duplicate.  He  is  to  deduct  from  or 
add  to  the  assessments  an  amount  that  will  make  them  equal 
to  the  cost  of  the  work. 

It  is  not  to  be  supposed  that  the  amounts  to  be  thus  added 
or  deducted  will  be  very  large,  as  it  is  the  duty  of  the  com- 
mittee to  make  the  assessments  to  meet  the  estimated  ex- 
penses. If  he  deducts  any  amount  from  the  assessments^  of 
•course^  the  lien  is  reduced  that  much.  If  he  adds  an  amount^ 
by  force  of  the  statute,  the  amount  so  added  becomes  a  lien 
.as  a  part  of  the  assessment. 

By  a  deed  containing  a  covenant  of  warranty  against  en- 
<*iuubrances,  appellant  conveyed  to  appellee  certain  lands  on 
the  20th  day  of  February,  1882.  Appellee  brought  this  ac- 
tion, alleging  in  his  complaint  a  breach  of  that  covenant,  in 
that,  at  the  time  of  the  conveyance,  there  was  a  free  gravel 
road  assessment  against  the  land,  which  was  a  lien  upon  it, 
and  which  he  has  since  paid.  As  shown  by  the  record,  the 
following  is  the  whole  of  the  evidence  introduced  by  appel- 
lee to  sustain  his  allegation  in  relation  to  the  assessment  and 
•lien  upon  the  land;  viz. : 

*'  I,  Henry  L.  Moreland,  county  auditor  within  and  for 
•«aid  Howard  county,  do  hereby  certify  that  the  within  and 
foregoing  is  the  Albright  Free  Gravel  Road  duplicate  for  the 
year  1881 ;  that  the  same  contains  a  list  of  the  assessments 
tinade  for  the  construction  of  said  gravel  road ;  that  the  taxes 
^br  the  year  1881,  is  the  one-fourth  of  the  assessment  of 
benefits,  and  that  said  amount  of  one-fourth  is  divided  into 
xwo  instalments  on  April  and  November;  that  the  benefits  as 
«howu  upon  this  duplicate  include  twenty  percent,  of  the  origi- 
.iial  assessment  that  was  added  by  me  as  auditor  of  Howard 
•county,  for  the  purpose  of  providing  money  to  pay  four 
years^  interest  on  the  bonds  issued  for  the  purpose  of  raising 
money  to  construct  said  gravel  road ;  that  said  taxes  for 
the  year  1881  were  placed  upon  this  duplicate  for  collection 
in  pursuance  of  an  order  of  the  board  of  commissioners  of 
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Howard  county,  Indiana.     Witness  my  hand  and  soal  thfe 
28th  dav  of  November,  1881. 

"Henry  L.  Moreland,    [seal]. 

"Auditor  of  Howard  Countv." 

Mr.  Grant :  "  I  will  now  read  from  the  duplicate?  simply 
what  appears  in  the  name  of  Kirkpatriek."  Same  read  in* 
evidence  to  the  court  from  the  tax  duplicate,  and  is  in  the 
words  and  figures,  to  wit: 

Mr.  Grant  (reading) :  "  On  page  64  appears  the  name  of 
John  M.  Kirkpatrick,  opposite  which  the  following  described 
lands,  being  the  same  described  in  the  deed;  *  *  *  amcmut 
assessed  upon  the  described  real  estate  opposite  Kirk))atrickV 
name  is  $360 ;  the  tax  is  $360,  and  the  taxes  and  benefits  are 
the  same." 

Appellant  objected  to  this  evidence,  because  appellee  di<i 
not  accompany  it  with,  and  would  not  consent  to  accompany  it 
with  proof  of  the  proceedings  for  the  establishment  of  the 
free  gravel  road,  under  which  the  assessment  wa.s  made,  to 
show  that  it  was  regular,  authorized  by  law,  and  valid. 

These  objections  were  overruled,  and  the  evidence  admit- 
ted. Appellant  now  contends  that  the  court  below  erred  in 
overruling  his  objections  and  admitting  the  evidence,  and 
that  the  evidence  is  not  sufficient  to  sustain  the  finding  and 
judgment  against  him. 

The  burden  was  upon  appellee  to  make  good,  by  compe- 
tent proof,  his  averment  that  at  the  time  the  conveyance  was- 
made  to  him,  there  was  a  free  gravel  road  assessment  against 
the  land  which  was  a  lien  upon  it.  Abbott  Trial  Ev.,  p.  520, 
section  36;  RawleCov.  for  Title,  pj).  114, 194;  Bailey  Onus 
Prob.  p.  65;  Orance  v.  Collenbaughy  47  Ind.  250;  Walton 
V.  Cox,  67  Ind.  164. 

In  the  case  of  Barker  v.  Hobbs,  6  Ind.  385,  it  was  held,  as 
correctly  stated  in  the  syllabus,  that  "A  grantee  to  whom  land 
has  been  conveyed  with  a  covenant  against  incumbi-ances, 
who  claims  to  have  discharged  an  incumbrance  after  the 
execution  of  the  conveyance,  must  show  that  it  was  a  valid 
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and  subsisting  encumbrance  when  the  deed  was  executed." 

The  case  of  Robinson  v.  Murphy,  33  Ind.  482,  like  this, 
was  an  action  for  a  breach  of  a  covenant  against  encum- 
brances, and  the  alleged  breach  was,  that  at  the  time  of  the 
execution  of  the  deed,  there  were  taxes  against  the  real  estate, 
which  the  grantee  was  compelled  to  pay.  It  was  held  that 
the  burden  was  upon  the  grantee  and  plaintiff  to  show  by 
projier  evidence  the  listing  and  appraisement  of  the  property, 
and  the  action  of  the  proper  authorities  in  fixing  the  rate  of 
taxation;  and,  in  short,  that  the  taxes  were  a  valid  and  sub- 
sisting lien  on  the  property  at  the  time  of  making  the  deed. 
To  substantially  the  same  effect  see  the  case  of  Cook  v.  Fuson, 
€6  Ind.  521. 

Appellee,  however,  relies  upon  section  6493,  R.  S.  1881, 
as  establishing  a  different  rule.  That  section  is  one  of  the 
sections  of  article  26  of  the  tax  law  in  relation  to  the  collec- 
tion of  delinquent  taxes  by  suit  instituted  by  the  prbsecuting 
attornev.     It  is  as  follows :    "  In  such  suits  and  in  all  other 

m 

^uits,  and  for  any  purpose  of  evidence  or  authentication,  the 
records  made  by  the  county  auditors  respecting  delinquent 
lands,  the  manner  of  advertisement  of  sales  thereof,  the  sales 
made  of  the  same,  the  conveyances  thereof  executed,  and  all 
copies  of  such  records,  or  of  any  other  papers  required  by 
this  act  to  be  made  out,  duly  certified  to  be  such  by  the 
proper  county  auditor  under  his  seal  of  office,  shall  be  re- 
ceived as  pi'ima  facie  evidencQ  of  the  facts  contained  therein." 

Whatever  may  be  the  correct  interpretation  of  the  above 
.^section  of  the  statute,  as  applied  to  cases  where  the  alleged 
encumbrance  is  an  ordinary  tax,  in  our  judgment,  it  is  not 
broad  enough  to  cover  the  case  before  us.  It  will  be  observed 
that  the  records,  made  prima  facie  evidence  by  the  section, 
are  the  records  made  by  the  auditor  respecting  delinquent 
lands  and  the  sale  thereof. 

The  duplicate  introduced  in  evidence  in  this  case  is  not  a 
delinquent  list,  nor  is  it  a  duplicate  of  ordinary  taxes.  It  is 
a  special  duplicate  provided  for  free  gravel  road  assessments, 
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and  does  not  come  within  the  letter  or  spirit  of  the  above 
section  of  the  statute.  Brosema-  v.  Kelsey,  106  Ind.  504. 
These  gravel  road  assessments  are  not  taxes  in  the  ordinary 
and  full  sense  of  thdt  term.  Palmer  v.  Stumph,  29  Ind.  329. 
Thev  are  to  be  collected  as  other  taxes  are  collected,  and  for 
that  purpose  are  to  be  treated  as  taxes.  Brosemer  v.  Kelsejf^ 
Hupra;  BothweU  v.  Millikan,  104  Ind.  162.  But  in  order  that 
they  may  be  thus  collected,  they  must  have  been  legally  as- 
sessed. It  should  be  made  to  appear,  at  least,  that  there  was- 
a  proceeding  resulting  in  the  assessment ;  that  the  jurisdic- 
tion of  the  county  board  over  the  subject  was  invoked  by  a 
petition,  and  that  the  county  board,  by  a  final  order,  con- 
firmed the  assessment  made  by  the  committee. 

The  |K)rtion  of  the  gravel  road  duplicate  introduced  in  ev- 
idence in  this  case,  of  itself  and  alone,  did  not  establish,  or 
tend  to  establish  these  facts,  and  of  itself  and  alone  was  not 
conipotent  evidence.  It  results  that  the  court  below  erred 
in  overruling  appellant\s  motion  for  a  new  trial,  and  that  the 
judgment,  for  tiiat  reason,  must  be  reversed.  ^ 

It  should  be  observed  in  passing,  that  the  rule  as  laid  down 
in  the  cases  of  Robinson  v.  Murphy ,  suprOf  and  Barker  v. 
HobbSj  suprOy  would  not  be  enforced  to  its  full  extent  in  cases 
where  the  alleged  encumbrance  is  an  ordinary  tax,  for  the 
reason  that  the  tax  laws  now  in  force  have,  to  some  extent, 
thrown  upon  the  land -owner  the  burden  of  showing  that 
taxes  assessed  against  his  lands  have  not  been-  properly  assessed. 

Judgment  reversed,  at  appellee's  cost,  arid  cause  remanded^ 
with  instruction  to  the  court  below  to  sustain  appellant's 
motion  for  a  new  trial. 

Filed  Sept.  25, 1886. 
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IXescekt. —  Widdw  Taking  Whole  of  Ilusband^s  Land. — Action  for  Possession. —  ^"^"i 

Evidence. — Burden  of  Proof. — Under  section  2490,  R*.  S.  1881,  a  widow 
who  is  entitled  to  all  the  real  estate  of  which  her  husband  died  the 
owner,  in  case  he  left  no  surviving  child  or  father  or  mother,  must,  in 
an  action  by  her  for  possession,  prove  that  there  are  no  such  survivors. 

Mortgage. — Foreclosure.  —  Parties.  —  Owner  (f  Equity  of  Redemption.  —  An 
owner  or  holder  of  the  equity  of  redemption  from  the  mortgagor  or  a 
mesne  purchaser,  is  as  necessary  a  defendant  to  a  suit  to  foreclose  as  a 
mortgagor  still  owning  the  land,  and  if  not  made  a  party  the  decree  Ls 
void  as  to  him. 

From  the  Fulton  Circjiit  Court.  * 

*Si.  Keith,  for  appellant. 

/.  Gonner,  M.  L.  Essick  and  0.  F.  Montgomery,  for  appellee. 

Elliott,  J. — The  appellee  was  the  widow  of  Andrew  J. 
Daugherty,  who  died  the  owner  of  the  land  in  controversy, 
and  under  our  statute  she  would  have  inherited  all  of  the  real 
estate  of  her  deceased  husband  if  he  had  left  surviving  him 
no  child  and  no  father  or  mother.  R.  S.  1881,  section  2490. 
But  in  order  to  entitle  her  to  recover  in  an  action  prosecuted 
by  her  for  the  possession  of  land,  upon  the  theory  that  she 
was  entitled  to  it  as  the  widow  of  her  husband,  it  was  incum- 
bent upon  her  to  prove  that  her  husband  left  no  father  or 
mother  and  no  children  surviving  him.  This  conclusion  re- 
sults from  the  old  and  familiar  rule  that  a  plaintiff  in  eject- 
ment must  recover  on  the  strength  of  his  own  title.  It  was, 
therefore,  error  for  the  court  to  instruct  the  jury,  as  it  did,  in 
effect,  that  she  was  entitled  to  recover  if  she  proved  that  she 
was  the  widow  of  Andrew  J.  Daugherty,  and  that  he  died 
the  owner  of  the  land.  If  the  case  is  to  be  regarded  as  rest- 
ing on  the  theory  that  the  appellee  was  entitled  to  all  the 
land  in  virtue  of  her  rights  as  widow,  the  judgment  must  be 
reversed;  but  it  is  contended  that  she  had  an  additional  title 
derived  from  another  source,  and  if  that  title  is  sufficient  to^ 
entitle  her  to  recover,  the  error  in  the  instruction  was  a  harm- 
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less  one.  We  concur  in  the  view  of  counsel,  that  if  the  evi- 
<lence  clearly  shows  that  the  appellee  did  have  another  valid 
title,  the  error  in  the  instruction  can  not  reverse  the  judg- 
juent. 

The  title  which  the  appellee  seems  to  have  really  relied 
tipon  was  ()n(*  derived  through  a  sheriff's  sale,  and  if  that 
title  was  a  valid  one  the  judgment  should  stand,  notwith- 
standing the  erroneous  instruction  to  which  we  have  referred. 
The  sheriff's  sale  was  made  on  a  decree  of  foreclosure  ren- 
<lered  in  a  suit  brought  by  Eli  R.  Hcrnan  in  August,  1871, 
on  a  mortgage  executed  by  Alexander  Dane  and  Sophia  Dane, 
in  June,  1865.  The  mortgagors  and  Frisby  Nye,  but  no 
others,  were  made  parties  to  the  suit.  On  the  18th  day  of 
February,  1867,  Alexander  and  Sophia  Dane  conveyed  the 
land  to  James  M.  and  Andrew  J.  Daugherty,  and  in  Sep- 
tember,  1867,  James  M.  conveyed  to  Andrew  J.  Daugherty. 
It  thus  appears  that  when  the  foreclosure  suit  was  commenced 
Andrew  J.  Daugljerty  was  the  owner  of  the  land  by  virtue 
of  a  deed  executed  in  1867.  This  decree  was  void,  as  to  the 
owners  of  the  land,  for  it  is  a  well  established  rule  that  if  the 
owners  of  the  mortgaged  premises  are  not  made  parties  to  the 
suit  the  decn^e  is  void  as  to  them.  Petry  v.  Anibroshery  100 
Ind.  510;  Curtis  v.  Oooding,  99  Ind.  45  ;  Marvin  v.  Taylor, 
27  Ind.  73;  Stevens  v.  Campbell ^  21  Ind.  471  ;  Burkliam  v. 
Beaver,  17  Ind.  367 ;  Shaw  v.  Iloadley,  8  Blaekf.  165 ;  2  Jones 
Mortg.,  sections  1290,  1292;  Story  Eq.  PL  197;  Pomeroy 
llemedies,  sections  330,  336. 

A  recent  writer,  in  discussing  this  question,  says:  "An 
owner  or  holder  of  the  ;equity  of  redemption  by  purchase 
from  the  mortgagor  or  a  mesne  purchaser  is  as  necessary  a 
defendant  to  a  foreclosure  as  a  mortgagor  still  owning  the 
mortgaged  premises.'*  Wiltsie  Mortg.  Foreclosures,  85, 
Decisions  from  almost  all  the  courts  of  the  countrv  are  cited 
in  support  of  this  doctrine,  and,  in  our  opinion,  it  is  not 
only  well  supported  by  authority,  but  it  is  the  only  doctrine 
<h  fensible  on  principle.     It  is  a  familiar  principle  of  Aineri- 
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can  law,  that  the  mortgagor  remains  the  owner  of  the  fee, 
:and  the  mortgagee  simply  acquires  a  lien  on  the  land ;  it 
would  therefore  be  a  perversion  of  justice  to  permit  the  ven- 
dee of  the  mortgagor,  the  owner  of  the  fee,  to  be  divested 
K)f  his  land  by  a  suit  to  which  he  was  not  a  party. 

The  case  of  Cline  v.  IrdoWy  14  Ind.  419,  has  been  cited  a^ 
opposed  to  the  doctrine  of  the  later  and  earlier  cases  in  our 
reports,  but  it  can  not  be  justly  regarded  as  in  conflict  with 
them,  for  all  that  is  there  really  decided  is  that  an  answer  by 
the  mortgagor  that  he  had  sold  the  land  was  bad,  for  the  rea- 
son  that  it  did  not  respond  to  that  part  of  the  complaint  which 
demanded  a  personal  judgment. 

The  decision  in  Sumner  v.  Coleman,  20  Ind.  486,  is  in  con- 
flict with  the  earlier  and  the  later  cases,  but  it  is  a  case  so 
little  considered  that  it  could  not  be  regarded  of  great  weight, 
even  if  not  in  conflict  with  other  decisions,  for  all  that  is 
said  upon  the  question  is,  '^  Sumner  would  have  been  a  proper, 
but  was  not  a  necessary  party  of  record,  to  that  suit." 

As  the  heirs  of  Andrew  J.  Daugherty  were  not  parties  to 
the  foreclosure  suit,  no  interest  of  theirs  was  impaired,  and 
no  title  vested  in  the  purchaser  at  the  sale  on  the  decree,  so 
that  the  vendee  of  the  purchaser  acquired  no  title  as  against 
them. 

It  is,  however,  argued  that  as  the  appellee  was  the  only 
heir  no  one  else  can  complain.  This  argument  might,  per- 
haps, be  valid  if  there  was  any  evidence  that  she  was  the  sole 
heir,  but  there  is  no  such  evidence  in  the  record.  As  the 
appellee  must  recover  upon  the  strength  of  her  own  title,  and 
not  upon  the  weakness  of  her  adversary's,  it  was  essential  to 
the  validity  of  her  title  under  the  sheriff's  sale  to  show  that 
her  husband  left  neither  father  nor  mother  nor  children. 

Judgment  reversed. 

Piled  Oct.  6, 1886. 
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No.  12,670. 

Carrothers  et  al.  v.  Carrothers. 

Abatement. —  Vexaiiou&  Action.—  Costs  of  Fanner  Action. — Where  a  second 
action  is  vexatiously  brought  by  and  between  the  same  parties  for  the 
same  cause,  the  proceedings  in  the  second  action  will  be  abated  until 
the  costs  of  the  former  action  are  paid. 

Same. — Presumption  as  to  Vexatious  ChcLraetei\ — It  will  be  presumed  in  such 
case,  in  the  absence  of  a  showing  to  the  cont«ary,  that  tlie  second  action 
is  vezatious. 

Pleading. — Striking  Out. — Record. — BiU  of  Exceptions. — Supreme  Coftri.— 
Where  a  pleading  has  been  rejected,  or  a  part  stricken  out,  the  pleading 
or  the  part  stricken  out  will  not  thereafter  constitute  a  part  of  ihe  record 
on  appeal  to  the  Supreme  Court,  unless  embodied  in  a  bill  of  excep- 
tionsy  or  made  so  by  an  order  of  the  trial  court. 

Judgment. — Objections  to  Must  be  Made  in  Tinal  Court. — Supreme  Court.— 
Objections  to  the  form  or  substance  of  a  judgment  or  order  can  not  be 
made  in  the  Supreme  Court  for  the  first  time;  and  if  not  made  in  the 
trial  court,  or  unless  some  motion  to  modify  or  amend  be  there  inter- 
posed, they  are  not  available  for  reversal,  liowever  erroneous  the  jodg- 
ment  or  order  may  appear  to  be. 

From  the  Marshall  Circuit  Court. 

H,  Oorbin  and  G  KellwoUy  for  appellants. 

A.  C  Capron  and    M,  A.  0.  Packard^  for  appellee. 

HowK,  C.  J. — The  first  error  assigned  by  the  appellants, 
upon  the  record  of  this  cause,  is  the  overruling  of  their  de- 
murrer to  appellee's  plea  in  abatement  herein. 

It  is  shown  by  the  record  of  this  cause,  that  prior  to  the 
October  term,  1882,  of  the  court  below,  the  appellants  herein 
commenced  an  action  against  appellee,  in  such  court,  to  ob- 
tain the  partition  of  certain  described  real  estate  in  Marshall 
county,  and  to  have  the  title  to  their  share  of  such  real  estate 
quieted  in  them  as  against  the  appellee;  that  appellee  ap- 
peared to  such  action  and  filed  his  answer  and  cross  com- 
plaint therein ;  that  the  cause  was  then  fully  heard  by  the 
court,  and  taken  under  advisement;  and  that  afterwards,  and 
before  the  court  had  announced  its  finding  and  decree  therein, 
the  appellants,  with  leave  of  the  court  first  had,  dismissed 
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their  said  action  at  their  costs,  and  judgment  was  rendered 
against  them  in  appellee's  favor  for  his  costs  therein.  There- 
after, to  wit,  on  the  14th  day  of  April,  1884,  appellants  filed 
their  complaint  in  the  court  below  in  the  pending  suit^ 
alleging  in  such  complaint  that  they  were  the  owners  of  the 
same  share  or  interest  in  the  same  real  estate  as  that  de- 
scribed in  their  complaint,  in  their  previous  suit,  and  praying 
as  before  that  their  share  in  such  real  estate  might  be  set  off 
to  them  in  severalty,  and  that  their  title  thereto  might  be 
forever  quieted  in  them  as  against  the  appellee. 

To  this  latter  complaint,  appellee  answered  in  abatement 
of  the  pending  suit,  that  theretofore,  on  the  25th  day  of  July, 
1882,  appellants  brought  an  action  in  the  court  below  against 
appellee  for  equitable  relief  and  for  partition  of  real  estate, 
-which  said  action  was  in  all  respects  identical  with  the  action 
in  this  case,  and  was  founded  on  the  same  facts  and  same 
cause  of  action  as  that  stated  in  the  complaint  herein ;  that 
the  aforesaid  cauee  was  heard  by  the  court,  a  full  trial  had, 
a  large  number  of  witnesses  were  examined,  and  the  case 
fully  argued  by  counsel  on  both  sides;  and  that  the  court  in 
rendering  judgment  having  indicated  that  its  finding  and  de- 
cree would  be  in  favor  of  appellee,  thereupon  the  appellants 
dismissed  their  said  action ;  that  a  large  amount  of  costs  had 
been  made  in  said  case,  and,  upon  the  dismissal  thereof,  ap- 
pellee had  judgment  against  api)ellants  for  his  costs  therein 
in  the  sum  of  $47.90,  which  said  costs  and  judgment  re- 
mained wholly  unpaid.  Wherefore  appellee  prayed  that  the 
pending  suit  abate,  and  that  appellants  be  restrained  from 
enforcing  their  said  cause  of  action  until  such  costs  were 
fully  paid. 

Appellants'  demurrer  to  this  answer  or  plea  in  abatement 
was  overruled  by  the  court,  and  this  ruling  is  the  first 
alleged  error. 

The  ruling  complained  of  was  not  erroneous.  The/doc- 
trine is  well  established,  and  has  been  recognized  and  acted 
upon  by  this  court,  that  where  a  second  action  is  vexatiously 
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brought  by  and  between  the  same  parties  for  the  same  cause, 
the  court  will,  by  order,  stay  the  proceedings  in  the  second 
action,  until  the  costs  of  the  former  action  shall  be  paid.  In 
:such  case,  it  will  be  presumed  that  the  second  action  is  veza- 
tiously  brought,  in  the  absence  of  any  sufficient  showing  to 
4:he  contrary.  State,  ex  rel.,  v.  Howe,  64  Ind.  18 ;  KUts  v. 
WiUson,  89  Ind.  95 ;  Harlesa  v.  Petty,  98  Ind.  53.  In  their 
brief  of  this  cause,  appellants'  counsel  have  virtually  conceded 
that  the  error  under  consideration  is  not  well  assigned,  and 
have  waived  the  decision  of  the  question  thereby  presented. 

The  next  error  assigned  by  appellants  is  the  sustaining  of 
a  motion  to  strike  out  certain  parts  of  their  reply  to  appel- 
lee's answer  in  abatement,  and  certain  affidavits  filed  with 
their  reply.  The  point  is  made  by  appellee's  counsel,  and  is 
vigorously  insisted  upon,  that  this  supposed  error  is  not  so 
-saved  in  the  record  of  this  cause  as  to  present  any  question 
for  our  consideration  and  decision.  We  fully  concur  with 
:appellee's  counsel  in  this  view  of  the  matter.  It  is  well 
.settled  by  our  decisions,  that  where  a  motion  to  reject  or 
strike  out  a  pleading,  or  some  part  thereof,  has  been  sns^ 
tained,  such  pleading  or  part  thereof  will  not  thereafter  con- 
stitute any  part  of  the  record,  on  an  appeal  to  this  court, 
unless  it  is  made  so  by  a  bill  of  exceptions  or  an  order  of 
court.  Berlin  v.  Oglesbee,  65  Ind.  308 ;  Ihinn  v.  7bu«ey,  80 
Ind.  288 ;  Peck  v.  Board,  eta.,  87  Ind.  221 ;  Scotten  v.  Ran- 
dolph, 96  Ind.  581 ;  8eoU  v.  Board,  etc.,  101  Ind.  42. 

So  much  of  appellants'  reply  to  appellee's  answer  in  abate- 
ment as  the  court  struck  out  and  rejected,  on  his  motion,  wv 
not  made  part  of  the  record  of  this  cause,  either  by  a  bill  of 
exceptions  or  by  an  order  of  court.  It  was  apparently  in- 
tended to  make  the  rejected  portions  of  the  reply  a  part  of 
the  record,  by  embodying  the  same  in  a  bill  of  exceptions, 
but  this  was  not  done.  At  the  point  in  the  bill  of  exceptions 
where,  as  we  may  suppose,  it  was  intended  that  the  rejected 
portions  of  the  reply  should  be  copied,  they  were  not  copied, 
nor  was  there  any  "  here  insert,"  as  required  by  section  626, 
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R.  8. 1881,  in  such  bill  of  exceptioDs,  to  designate  the  place 
where  the  rejected  portions  of  the  reply  might  be  inserted 
therein.  In  lieu  of  such  portions  of  the  reply,  there  is  a 
memorandum  apparently  made  by  the  clerk  of  the  court  be- 
low, but  manifestly  without  any  authority  whatever  from  such 
court  or  the  judge  thereof,  to  the  e£Pect,  substantially,  that 
such  clerk  believes  that  the  rejected  parts  of  such  reply  may 
be  found  on  certain  pages  of  the  transcript  before  us,  but 
wholly  outside  of  the  bill  of  exceptions.  We  need  not  argue 
for  the  purpose  of  showing  that  the  rejected  portions  of  the 
reply  were  not  and  could  not  be  made  parts  of  the  record  of 
this  cause  by  the  memoranda  of  the  clerk  below,  or  by  his 
reference  to  matters  which  he  had  previously  copied  into  the 
transcript,  without  any  warrant  or  authority  of  law.  After 
the  court  had  sustained  appellee's  motion,  and  had  struck  out 
certain  parts  of  appellants'  i*6ply9  the  action  of  the  clerk  of 
such  court,  in  copying  the  rejected  portions  of  such  reply  into- 
the  transcript,  was  wholly  unauthorized  by  law,  and  did  not 
make  them,  in  any  legal  sense,  parts  of  the  record.  Where 
a  pleading  has  been  rejected,  or  a  part  thereof  has  been  struck 
out,  it  will  not  thereafter  constitute  any  part  of  the  record 
for  any  purpose,  on  an  appeal  to  this  court,  unless  it  be  em- 
bodied in  a  bill  of  exceptions,  duly  signed  and  filed,  or  be 
made  a  part  of  such  record  by  an  order  of  the  court.  Shields^ 
V.  McMahan,  101  Ind.  591. 

In  the  absence  from  the  record  of  the  rejected  portions  of 
appellants'  reply,  we  can  not  say  that  the  court  erred  in  sus- 
taining appellee's  motion  to  strike  out  such  parts  of  the  re- 
ply ;  and  in  such  case,  -of  course,  as  we  have  often  decided, 
the  presumption  must  prevail  that  the  ruling  complained  of 
was  not  erroneous.  Myer%  v.  Murphy,  60  Ind.  282;  Foster 
V.  Wardy  75  Ind.  694;  Peck  v.  Board,  etc.,  supra. 

Finally,  it  is  assigned  as  error  here  that  the  circuit  court 
erred  in  making  an  order  and  rendering  a  decree  upon  the 
hearing  of  this  cause,  staying  proceedings  herein,  absolutely 
and  perpetually.     This  error,  conceding  it  to  be  such,  as  we 
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well  may,  is  not  so  saved  in  and  presented  by  the  record  be- 
fore us,  as  that  we  can  either  reverse  or  modify  the  decree 
and  order  of  the  circuit  court.  Appellants  failed  to  move 
the  court  for  a  new  trial  or  hearing  of  the  cause ;  they  did 
not  ask  the  court  to  amend  or  modify  its  decree  and  order 
herein ;  and  they  neither  objected  nor  excepted  to  the  form 
or  substance  of  such  order  and  decree.  We  have  uniformly 
hold  that  objections  to  the  form  or  substance  of  a  judgment, 
<locree  or  order  of  the  trial  court,  can  not  be  made  here  for 
the  first  time ;  and  that  unless  such  objections  be  made  be- 
low, or  some  motion  be  there  made  to  modify  or  amend  the 
judgment,  order  or  decree,  the  objections  can  not  be  made 
available  for  reversal  here,  however  erroneous  in  form  or  sub- 
stance such  judgment,  order  or  decree  may  appear  to  be. 
Smith  V.  Tatman,  71  Ind.  171 ;  Teal  v.  Spangler,  72  Ind.  380; 
J^mith  V.  Kyler,  74  Ind.  575 ;  Pennsylvania  Co.  v.  Niblack,  99 
Ind.  149 ;  American  Ins.  Co.  v.  Gibson,  104  Ind.  336. 

We  have  found  no  available  error  in  the  record  of  this 
cause. 

The  judgment  is  affirmed,  with  costs. 
Piled  Oct.  6,  1886. 


^^ 
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Bixel  v.  Bixel. 

CoNTEBSiON. — Penonal  Propetiy, — Salt,  —  Mimpptioaiion  q/"  iVoeeeds. — Iml" 
bUUy. — Where  one  takes  possession  of  and  sells  personal  property  at  the 
direction  of  the  owner,  but  fails  to  properly  apply  or  misapplies  the 
proceeds,  there  is  no  conversion  of  the  property,  and  his  liability  most 
be  predicated  on  the  misapplication  or  conversion  of  the  proceeds. 

Same. — (Jomplaint, — Evidence, — Under  a  complaint  charing  a  convention 
of  property  merely,  there  can  be  no  recovery  for  a  misapplication  or 
conversion  of  the  proceeds  of  a  sale  of  the  property,  and  evidence  of  a 
conversion  or  misapplication  of  the  proceeds  is  not  admissible. 
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Pi.KADiNo. — Forms  (^  Action. — lUcovery. — The  code  of  this  State  consoli- 
dates all  forms  of  action  into  one  denominated  a  civil  action,  but  that 
does  not  affect  the  remedy  nor  authorize  a  recovery  beyond  the  case 
made  by  the  complaint. 

From  the  Marshall  Circuit  Court. 

E,  C.  Martindale  and  V.  Kirk,  for  appellant. 
M.  A.  O.  Packard,  O.  M.  Packard  and  A.  C.  Capron,  for 
4ippellee. 

ZoLLARS,  J. — Appellant  charges  in  his  complaint^  that  in 
the  year  1878  appellee  wrongfully  and  unlawfully  took  pos- 
session of,  and  converted  to  his  own  use,  wheat,  com,  horses, 
hogs,  cattle,  a  wagon,  harness,  and  $120  in  money,  the  prop- 
erty of  appellant. 

In  his  answer,  appellee  admits  that  he  received  from  appel- 
lant the  property  described  in  the  complaint,  except  the  money, 
which  he  denies  having  received,  and  avers  that  the  number 
<»i'  bushels  of  wheat  and  corn  is  overstated  in  the  complaint*. 
J  t  is  further  averred  in  the  answer,  that  appellant,  being  com- 
lulled  to  be  absent,  put  the  property  into  the  possession  of 
^ippellee,  with  instructions  to  care  for  and  sell  it,  and  apply 
the  proceeds  in  payment  of  appellant's  debts ;  that  he  did  sell 
it,  with  the  exception  of  some  of  the  hogs  that  died,  and 
applied  the  proceeds  as  directed. 

The  evidence,  is  such  as  to  make  it  incumbent  upon  this 
•court  to  accept  as  an  established  fact,  that  appellee  did  not 
take  possession  of  the  property  in  1878,  either  wrongfully  or 
unlawfully,  but,  on  the  contrary,  took  possession  of  and  sold 
it  by  the  direction  of  appellant. 

The  case  is  prosecuted  and  defended  upon  two  theories. 
Appellant  contends  that  notwithstanding  the  fact  that  the 
})08session  and  sale  of  the  property  by  appellee  were  with  his 
consent  and  under  his  direction,  he  may  recover  in  this  ac- 
tion the  value  of  the  property,  because  it  is  not  shown  that 
.appellee  applied  the  proceeds  of  the  sales  to  the  payment  of 
4^ is,  appellant's  debts. 
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Appellee's  contention  is,  that  the  gravamen  of  the  action 
is  the  wrongful  conversion  of  the  property,  and  not  of  the 
proceeds  of  the  sales  thereof,  and  that  hence  appellant  can  not 
recover  in  this  action,  because  it  is  not  shown  that  the  pos- 
session and  sale  of  the  property  were  wrongful. 

But  for  the  code  abolishing  distinct  forms  of  action,  this 
would  be  an  action  of  trover.  In  such  a  case,  the  plaintiff^ 
in  order  to  recover,  must  show  that  the  property  described 
in  the  declaration  has  been  wrongfully  converted  by  the  de- 
fendant. It  has  been  said  that  where  there  has  been  such  a 
conversion  by  a  sale  of  the  property,  the  plaintiff  may  main- 
tain trover,  or  he  may  dispense  with  the  wrong  and  suppose 
the  sale  made  by  his  consent,  and  bring  an  action  for  the 
money  for  which  the  property  was  sold,  as  money  received  to 
his  use.  Cooley  Torts,  pp.  92-3 ;  Murray  v.  Burling^  10 
Johns.  172.  Both  of,  these  remedies  could  not  be  sought  in 
the  same  action.     Palmer  v.  Jarmain,  2  M.  &  W.  282. 

The  holding  in  that  case  is  correctly  stated  in  the  syllabus, 
as  follows :  "  If  a  party,  authorized  by  the  holder  of  a  bill 
of  exchange  to  get  it  discounted,  and  to  apply  the  proceed.'* 
in  a  particular  way,  does  get  it  discounted,  but  misapplies  any 
part  of  the  proceeds,  he  can  not  be  sued  in  trover  for  the 
bill,  but  must  be  sued  for  money  had  and  received." 

The  case  of  Goes  v.  Emerson,  3  Foster  (N.  H.)  38,  was  for 
the  alleged  conversion  of  promissory  notes.  •  The  notes  were 
placed  in  the  hands  of  the  defendant  as  collateral  securit}'. 
He  transferred  the  notes  to  another,  who  collected  them.  It 
was  held,  that  as  the  defendant  came  rightfully  into  the  pos- 
session of  the  notes,  and  had  a  right  to  transfer  his  interest 
in  them,  he  could  not  be  made  liable  for  what  had  been  col- 
lected upon  them  in  an  action  of  trover  for  their  wrongful 
conversion.  It  was  said :  "  It  is  the  written  instrument,  and 
not  the  money  due  on  it,  the  security  and  not  the  debt^ 
that  is  the  subject  of  the  action.^'  See,  also,  6  Wait  Actions 
and  Def.,  p.  183;  Hodges  v.  Lathrop,  1  Sandf.  46;  Kellogg 
V.  Fox,  45  Vt.  348. 
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The  case  of  Laverty  v.  Snethen,  68  N,  Y.  522  (23  Am.  R. 
184)  I  cited  by  counsel  for  appellant,  is  not  opposed  to  the 
above  cases,  but  in  harmony  with  them.  In  that  case  it  was 
said:  ^^The  result  of  the  authorities  is  that  if  the  agent 
pails  with  the  property,  in  a  way  or  for  a  purpose  not  author- 
ized, he  is  liable  for  a  conversion,  but  if  he  parts  with  it  in 
accordance  with  his  authority,  although  at  less  price,  or  if  he 
misapplies  the  avails,  *  *  *  he  is  not  liable  for  a  conver- 
sion of  the  property,  but  only  in  an  action  on  the  case  for 
misconduct.'' 

If  a  person,  having  authority  from  the  owner  to  sell  the 
property  and  apply  the  proceeds,  sells  the  property,  and  mis- 
applies or  converts  the  proceeds,  he  is  liable  for  such  misap- 
plication or  conversion,  but  does  not  became  a  wrong-doer 
ab  initio. 

In  the  possession  and  sale  of  the  property,  aj^pellee  was  in 
no  way  a  wrong-doer,  because  he  was  acting  under  au- 
thority from  appellant.  His  wrong,  if  he  was  in  fact  guilty 
of  any  wrong,  was  in  not  applying  the  proceeds  of  the  sale 
as  directed,  and  that  wrong  was  subsequent  to  the  possession 
and  sale.  He  is  not,  therefore,  liable  for  having  converted 
the  property.  As  we  have  said,  the  code  consolidated  all 
forms  of  action  into  one,  denominated  a  civil  action,  but  that 
does  not  affect  the  remedy,  nor  does  it  authorize  a  recovery 
in  any  case  beyond  the  case  made  by  the  complaint.  The 
code  requires  that  the  complaint  shall  contain  a  statement  of 
the  facts  constituting  the  cause  of  action,  in  plain  and  concise 
language  (R.  S.  1881,  section  338),  and  it  has  always  been 
held  that  the  plaintiff  must  recover  secundum  allegata  etpro-- 
bata,  or  not  at  all.  Jeffersonvilley  etc.y  R.  It.  Co.  v.  Worland,, 
50  Ind.  339 ;  Paris  v.  Strang,  51  Ind.  339 ;  Boardman  v. 
Griffin,  52  Ind.  101 ;  Louisville,  etc.,  R.  W.  Go.  v.  Godman, 
104  Ind.  490  (494) ;  Brown  v.  Will,  103  Ind.  71 ;  Hasselman 
v.  Carroll,  102  Ind.  153;  Cleveland,  etc.,  R.  W.  Co.  v. 
Wynant,  100  Ind.  160. 

In  this  case,  the  complaint  charges  a  conversion  of  the 
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property  and  nothing  more.  There  is  no  charge  nor  intima- 
tion, that  appellee  converted  the  proceeds  of  the  sale  of  the 
property.  There  not  only  having  been  no  proof  of  a  con- 
version of  the  property,  but  proof  to  the  contrary,  appellant 
was  not  and  is  not  entitled  to  recover.  For  the  purpose  of 
showing  that  appellee  had  not  applied  the  proceeds  of  the 
«ale  of  the  property  as  directed,  appellant  offered  to  prove 
by  his  own  testimony  the  amount  of  his  indebtedness  when 
he  left,  and  the  amount  when  he  returned,  afler  appellee  had 
sold  the  property.  There  was  no  error  in  excluding  the 
offered  testimony,  for  the  reason  that  it  was  immaterial,  there 
being  no  issue  to  which  it  was  applicable. 

Appellee's  answer  was  in  the  nature  of  an  argumentative 
denial,  and  in  no  event  would  it  change  the  case  as  made  by 
the  complaint.     See  Leary  v.  Moran,  106  Ind.  560. 

The  court  below  adopted  appellee's  theory  as  to  the  nature 
of  the  case,  and  charged  the  jury,  that  if  they  should  find 
from  the  evidence  that  appellant  placed  the  property  in  the 
care  and  custody  of  appellee,  with  instructions  to  sell  it  and 
apply  the  proceeds  to  the  payment  of  his,  appellant's,  debts, 
and  that  appellee  sold  it,  there  could  be  no  recovery  in  ap- 
pellant's favor,  although  appellee  may  have  failed  to  apply 
the  proceeds  as  directed  ;  in  short,  that  under  the  allegations 
of  the  complaint,  appellant  must  recover  for  a  conversion 
of  the  property  or  not  at  all,  and  that  a  failure  to  properly 
apply,  or  a  misapplication  of  the  proceeds  of  the  sale  of  the 
])roperty,  did  not  amount  to  a  conversion  of  the  property. 

These  instructions  were  all  proper  and  applicable  to  the  case 
as  made  by  the  complaint  and  the  evidence.  Appellant's  in- 
structions upon  the  opposite  theory  were  properly  refused. 

Complaint  is  made  that  the  court  did  not  fully  and  defi- 
nitely define  to  the  jury  the  meaning  of  the  term  conversion. 
If  appellant  desired  fuller  instructions,  he  should  have  asked 
thim.     Powers  v.  State,  87  Ind.  144. 

It  is  contended  further,  that  the  judgment  against  appel- 
lant for  costs  should  be  reversed,  because  the  evidence  shows 
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that  appellee^  without  authority  so  to  do^  sold  some  of  ap- 
pellant's wheat  in  1879.  A  sufficient  answer  is,  that  the 
•complaint  does  not  charge  any  such  sale,  and  the  evidence 
«hows  that  the  same  was  authorized  or  ratified  by  appellant. 

we  have  examined  all  of  the  questions  discussed  by  appel- 
lant's counsel,  and  find  no  error  presented  by  the  record  that 
-would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs. 
Filed  Oct.  5, 18S6. 


Na  13,168. 

Mowrer  v.  The  State. 

Injunction. — Contempt. —  Jurisdiction  of  Special  Judge. — A  special  judge, 
appointed  to  hear  and  determine  a  particular  case,  has  jurisdiction  to 
punish  a  party  for  a  violation  of  a  restraining  order  preyiously  granted 
by  the  regular  judge. 

8a ME. — Interference  with  Status  of  Pet-wnal  Property, —  When  no  Contempt. — 
Where,  during  the  pendency  of  an  action  respecting  the  ownership  and 
custody  of  a  piano,  "  the  defendant  and  all  other  persons"  are  enjoined 
from  removing  it  from  the  defendant's  house,  where  it  is  sitaate,  but  the 
defendant,  before  the  action  is  determined,  and  without  reporting  his 
intention  to  the  court,  rents  his  house  and  moves  to  another  State,  leav- 
ing the  piano  in  the  house,  but  making  no  arrangement  for  its  storage, 
the  plaintiff  may  remove  the  instrument  to  his  own  house  for  safe-keeping 
without  being  guilty  of  contempt. 

From  the  Henry  Circuit  Court. 

J.  Brown,  W,  A,  Brown,  J.  B,  Julian  and  J,  F.  Julian,  for 
appellant. 

NiBLACK,  J.— On  the  10th  day  of  April,  1886,  John  M. 
Mowrer  filed  his  complaint  in  the  court  below  against  Asa 
Hatch,  averring  that  he  and  the  said  Hatch  were  jointly  the 
owners  of  a  piano-forte  of  the  value  of  $400,  each  owning  a 
one-half  interest  therein;  that  said  piano  was  then^  and  for 
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four  years  then  last  past  had  been^  in  the  exclusive  possession 
of  him^  the  said  Hatch ;  that  the  said  Hatch  would  not  con- 
sent that  he,  the  plaintiff,  should  at  any  time  have  the  pos- 
session or  use  of  such  piano,  or  agree  to  sell  or  rent  the  sanje  ; 
that  the  rental  value  of  the  piano  was  and  had  been  (60  per 
year ;  that  said  piano  was  detained  at  the  residence  of  Hatch 
at  Newcastle,  in  Henry  county.  The  plaintiff  demanded 
that  a  receiver  be  appointed  to  take  possession  of  the  piano 
and  to  make  sale  thereof;  also  an  accounting  between  the 
parties. 

On  the  17th  day  of  April,  1886,  the  parties  appeared  be- 
fore the  judge  of  the  Henry  Circuit  Court  at  chambers,  in 
Newcastle,  when  an  order  in  the  cause  was  entered  in  the 
following  words :  "  It  is  ordered  by  the  court  that  the  prop- 
erty in  controversy  in  the  above  cause  be  and  remain  where 
it  now  is  until  the  further  order  of  the  court,  and  that  the 
defendant,  and  all  other  persons,  be  restrained  and  enjoined 
from  removing  the  same  from  the  place  where  it  now  is,  or 
interfering  with  it,  until  the  determination  of  said  action,  or 
the  further  order  of  the  court.^* 

At  the  ensuing  term  of  the  circuit  court  above  named^ 
the  regular  judge  declined  to  preside  in  the  cause,  and  ap- 
pointed Thomas  B.  Redding,  Esq.,  a  practicing  attorney  of 
that  court,  special  judge  to  hear  and  determine  the  contro- 
versy  between  the  parties.  Redding  qualified  and  assumed 
jurisdiction  of  the  cause. 

At  a  later  day  in  the  term, William  O.  Barnard  and  Eugene^ 
H.  Bundy,  as  attorneys  for  Hatch,  filed  their  affidavit  in  the 
court  below,  charging  that  Mowrer,  the  plaintiff,  had,  on  the 
2()th  day  of  May,  1886,  caused  the  property  in  controversy 
to  be  removed  from  tlie  house  and  residence  of  the  defendant 
Hatch,  where  it  was  ordered  to  be  left  and  to  remain,  to  the 
house  and  residence  of  him,  the  plaintiff,  and  that  the  plain- 
tiff then  had  the  possession  of,  and  detained  such  property 
without  right  and  in  violation  of  the  order  previously  made 
in  the  cause  by  the  regular  judge,  as  herein  above  stated;. 
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'Beddings  actiDg  as  special  judge  for  the  ooeasion,  entered  a 
rule  against  the  plaintiff  requiring  him  to  return  the  piano 
to  the  place  from  which  it  had  been  removed,  or  to  show 
«ause  why  he  should  not  be  atlAched  for  contempt  in  disre- 
garding the  order  of  the  court. 

The  plaintiff,  appearing  in  answer  to  the  rule,  moved  to  set 
aside  the  order  granting  it,  and  to  quash  the  proceedings 
against  him  as  for  a  contempt,  upon  the  ground  that  such 
proceedings  were  separate  and  distinct  from  the  original  ac- 
4:ion,  and  that  consequently  the  appointment  of  Redding  as 
.s])ecial  judge  in  such  original  action  did  not  confer  upon  him 
jurisdiction  over  the  alleged  offence  charged  by  the  affidavit 
of  Barnard  and  Bundy,  but  the  plaintiff^s  motion  w&s  over- 
ruled. The  plaintiff  then  answered,  under  oath,  that  at  the 
time  the  restraining  order  herein  above  set  out  was  made,  the 
piano  was  in  the  possession,  and  in  the  house,  of  the  defend- 
ant Hatch,  at  Newcastle ;  that  soon  after  the  entry  of  such 
restraining  order.  Hatch  vacated  his  house  at  Newcastle, 
leaving  the  building  unoccupied  and  the  piano  remaining 
within  it,  and  removed  to,  and  took  up  his  residence  at 
.  Springfield,  in  the  State  of  Ohio ;  that  the  piano  was  a  val- 
uable instrument,  and  his,  the  plaintiff's,  interest  therein 
•needed  proper  protection  ;  that  Hatch  had  rented  his  house 
to  one  Harden  for  one  year,  without  reserving  any  right  of 
storage  for  the  piano ;  that  the  house  remained  unoccupied 
for  some  time,  after  which  Harden  moved  his  family  into  it, 
and  found  the  piano  standing  in  one  of  the  rooms ;  that  Harden 
was  unwilling  to  give  the  piano  house-room  unless  he  could 
have  the  full  use  of  it ;  that  as  Harden  found  no  one  who 
fblt  authorized  to  grant  him  the  use  of  it,  he  informed  the 
plaintiff  that  he  wanted  the  piano  taken  away  from  the  house ; 
that  the  plaintiff  thereupon  took  charge  of  the  piano  and  re- 
moved it  a  distance  of  two  or  three  squares  to  his  own  house 
for  safe-keeping;  that  Hatch  had  filed  his  answer  in  the 
-original  action,  disclaiming  all  interest  in  the  piano,  except 
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as  the  treasurer  and  custodian  in  behalf  of  the  Philharmonic 
Society  of  Newcastle^ 

The  court^  acting  through  Redding  as  special  judge,  held 
Mowrer's  answer  to  be  insufficient  to  excuse  him  for  disobe- 
dience of  the  authority  of  the  court  in  removing  the  piano 
from  the  place  at  which  it  had  been  left  by  Hatch,  and  as- 
sessed a  fine  against  him  in  the  sum  of  $25  as  for  a  contempt 
for  such  disobedience.  It  was  also  made  a  part  of  the  judg- 
ment that  the  sheriff  should  take  the  piano  from  the  posses- 
sion of  Mowrer  and  return  it  to  the  house  and  place  from 
which  it  had  been  taken  by  him. 

Mowrer  reserved  questions  upon  the  summary  proceedings 
thus  taken  against  him,  and  has  appealed  to  this  court  from 
the  judgment  so  rendered  against  him  as  the  result  of  such 
proceedings.  As  to  appeals  in  such  cases,  see  the  <'ase  of 
Worland  v.  State,  82  Ind.  49. 

The  power  of  a  court,  possessing  equity  jurisdiction,  to 
punish,  as  a  contempt,  the  violation  of  an  injunction  or  re- 
straining order,  lawfully  granted  by  the  court  or  a  judge 
thereof  at  chambers  or  in  vacation^  is  a  power  which  has 
long  been  exercised  and  never  seriously  questioned.  Rapalje 
Contempts,  section  20.  This  power  to  punish  for  the  viola- 
tion of  an  injunction  is  incident  to  the  power  to  grant  an 
injunction,  and  may  be  exercised  by  any  judge  having  juris- 
diction of  the  cause  in  which  an  injunction  was  ordered. 
Redding,  therefore,  as  special  judge  in  the  principal  cause, 
had  jurisdiction  to  hear  and  to  determine  the  charge  against 
Mowrer  for  his  alleged  violation  of  the  restraining  order 
herein  above  set  forth.  Kerr  Injuuc.  637;  Stimpaon  v.  PuU- 
nam,  41  Vt.  238. 

To  authorize  the  infliction  of  punishment  for  a  violation 
of  an  order  of  injunction,  the  order  must  clearly  embrace  and 
prohibit  the  act  complained  of,  and  the  act  must  have  been 
in  contravention  of  the  spirit,  as  well  as  the  letter,  of  the 
order.  Rapalje,  mipra,  section  43.  An  order  of  injunction 
prohibiting  any  disturbance  of,  or  interference  with,  the  f(fatus 
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of  property,  pending  litigation  concerning  it,  does  not  pre- 
vent any  party,  having  an  interest  in  such  property,  from 
doing  whatever  is  reasonably  necessary  for  its  preservation. 
Behrens  v.  McKenziey  23  Iowa,  333.  So,  when  subsequent 
events  have  so  changed  the  general  or  immediate  situation  of 
property,  for  the  maintenance  of  the  status  of  which  an  order 
of  injunction  has  been  granted,  as  to  render  a  literal  com- 
pliance with  the  order  impracticable,  a  reasonable  conformity 
with  the  spirit  of  such  order  is  all  that  can  be  insisted  upon. 
Roberisan  v.  Bingley,  1  McCord  Ch.  193. 

Strictly  speaking,  the  writ  of  injunction  does  not  restrain 
the  plaintiff.  By  its  terms,  this  writ  ordinarily  enjoins  only 
the  defendant.  It  does  not  follow,  however,  that  the  plain- 
tiff can,  with  impunity,  do  acts  which,  at  his  instance,  the 
defendant  has  been  restrained  from  doing,  and  where  the  pur- 
pose of  an  injunction  is  to  preserve  the  existing  status  of 
property  in  litigation  until  a  final  adjudication  can  be  had,  it 
is  a  gross  abuse  of  the  process  of  the  court  for  the.  plaintiff 
to  disregard  his  own  injunction,  and  to  disturb  the  existing 
status  of  such  property.  The  court  granting  the  injunction 
has  doubtless  ample  power  to  redress  such  an  abuse,  by  order- 
ing the  plaintiff  to  restore  the  status  which  he  has  disturbed, 
and  requiring  him  to  abstain  from  further  interfering  im- 
properly with  such  property;  also,  by  dissolving  the  injunc- 
tion upon  the  ground  that  the  plaintiff  has  forfeited  his  claim 
to  the  equitable  relief  which  the  injunction  afforded  him,  in 
the  event  that  his  misconduct  has  been  so  gross  as  to  justify 
such  a  proceeding.  Vanzandt  v.  Argentine  Mining  Co.,  2  Mc- 
Crary  U.  S.  642. 

There  was  nothing  in  the  order  in  this  case  requiring  the 
then  existing  staius  of  the  piano  to  be  preserved,  which  re- 
strained, or  assumed  to  restrain.  Hatch  from  emigrating  from 
the  State,  but  it  was  a  violation  of  the  spirit  of  the  order  for 
him  to  leave  the  State,  and  abandon  all  control  over  the  piano, 
without  either  reporting  his  intention  in  that  respect  to  the 
court  and  asking  to  be  relieved  from  all  further  resjwnsibiHty 
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on  account  of  his  possession  of  the  piano^  or  making  suitable 
arrangements  for  its  storage  and  safe-keeping  at  the  house  at 
which  he  left  it.  Under  the  circumstances,  Harden  was  not 
required  to  assume  any  care  of,  or  control  over,  the  piano, 
nor  even  to  accord  house-room  to  it  while  he  occupied  Hatches 
house.  Consequently,  the  condition  in  which  Hatch  left  the 
piano  amounted,  in  a  legal  point  of  view,  to  a  change  of  its 
previously  existing  status,  and  to  a  waiver  of  his  right  to  in- 
sist upon  a  literal  observance  of  the  terms  of  the  restraining 
order  by  others.  In  view  of  this  changed  statvs  of  the  piano, 
Mowrer  was  guilty  of  no  wrong  in  taking  possession  and 
control  of  the  piano  for  safe-keeping  pending  the  litigation 
concerning  it.  For  a  similar  reason,  no  cause  was  shown 
which  properly  authorized  the  entry  of  the  order  requiring 
the  piano  to  be  returned  to  Hatch's  house  in  Newcastle,  and 
presumably  to  be  placed  under  Harden's  control  without  first 
appointing  him  a  receiver  to  take  charge  of  the  property. 

The  judgment  herein  appealed  from  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to  dis- 
charge the  rule  entered  against  Mowrer  for  his  alleged  coo- 
tempt  of  the  authority  of  the  court. 

Filed  Oct  6, 1886. 
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No.  12,608. 

Bever  v.  North. 

Deed. — Acknowledgment. — An  acknowledgment  is  necessary  to  entitle  a  deed 
to  go  upon  record,  but  is  not  essential  to  give  it  effect  as  betwetn  the 
parties. 

Real  Estate. — OrarUor  and  Oraniee, — Covenant  of  Warranty, — Adum  In 
Third  Person  for  Po^semon. — Notice  to  Grantor  to  Defend. — Where  an  action 
to  recover  possession  of  land  is  brought  by  one  claiming  to  be  the  owner, 
and  the  grantor  is  notified  of  the  action  by  his  grantee,  he  will  be  bound 
by  the  judgment  which  results. 
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BamTs. — Eviction. — AppeaL — Where  a  judgment  of  eviction  is  rendered 
against  the  grantee,  it  is  not  his  duty  to  appeal,  but  he  may  yield  pos- 
session and  sue  upon  the  covenants  in  his  deed. 

ISame. —  Wife* 8  IrUerent  an  EaLaie,  and  not  Mere  Encumbrance. — In  this  State 
the  wife's  interest  in  the  real  estate  of  her  husband  is  not  an  encum- 
brancC)  but  an  estate  in  the  land  itself. 
.  Same. —  Operation  of  Deed  eon  not  be  Defeated  by  Parol. — In  an  action  against 
a  grantor  on  the  covenant  of  warranty,  an  answer  that  the  plaintiff 
contracted  for  the  land  subject  to  the  interest  of  the  wife  of  a  previous 
owner  in  one-third  thereof,  and  that  he  agreed  to  assume  and  pay  off' 
tlie  encumbrance  created  by  her  estate,  is  bad,  as  a  grantor  can  not,  by 
parol,  defeat  the  operation  of  his  deed. 

Plkading. — Opening  Issues  for  Additional  Pleadings. — Dtsereiion  of  Trial 

Court. — The  opening  of  the  issues  for  the  purpose  of  filing  additional 

pleadings  is  to  a  great  extent  discretionary  with  the  trial  court,  and  an 

-  abuse  of  discretion  must  be  shown  to  justify  a  reversal  of  the  judgment. 

From  the  Fountain  Circuit  Court. 

•   .,/.  McOabe  and  C.  M.  McGabcy  for  appellant. 
T.  F.  Davidson,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  counts  on  a  deed 
<M>iitaiuing  full  covenants  of  warranty,  and  charges  that  the 
<50venants  were  broken  by  an  entire  failure  of  title  as  to  part 
of  the  land. 

There  is  no  merit  in  the  appellant's  contention,  that  a  deed 
is  not  valid  unless  acknowledged  before  some  officer  author- 
ized to  take  acknowledgments.  An  acknowledgment  is  es- 
i^ntial  to  entitle  a  deed  to  go  upon  record,  but  it  is  not 
essential  to  give  effect  to  the  deed  as  between  the  parties. 

Where  an  action  to  recover  possession  of  land  is  brought 
by  one  claiming  to  be  the  owner,  and  the  grantee  duly  noti- 
fies his  grantor  of  the  action,  the  latter  will  be  bound  by  the 
judgment  in  which  the  action  results. 

It  is  an  ancient  rule  that  if  the  grantor  is  called  upon  to 

defend  he  must  successfully  do  so,  or  else  the  judgment  will 

conclusively  establish  the  fact  that  there  was  a  breach  of  the 

covenants  of  the  deed.     Morgan  v.  Mvldoon,  8'^  Ind.  347;. 

.  and  authorities  cited. 
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The  complaint  shows  that  an  action  was  brought ;  that  the 
appellant  was  duly  notified  to  defend,  and  that  a  judgment 
of  eviction  wa?  rendered,  under  which  appellee  yielded  pojj- 
session.  There  can  be  no  doubt  that  the  api)ellee  was  evicted, 
and  that  a  clear  right  of  action  accrued  to  him  for  a  breach 
of  covenant.  It  was  not  the  appellee's  duty  to  appeal  from 
the  judgment  of  eviction,  but  he  bad  a  right  to  yield  to  it 
and  sue  upon  the  covenants  in  his  deed.  It  is,  indeed,  not 
necessary  for  the  complaint  in  an  action  for  a  breach  of  cov- 
enant to  so  fully  plead  the  facts  as  does  the  one  before  us, 
for  it  is  enough  if  a  judgment  and  an  eviction  under  it  are 
shown  without  averring  that  the  covenantor  was  required  to 
defend.  McClure  v.  McClurCj  65  Ind.  482;  Wilber  v.  Bu- 
chanan,  85  Ind.  42;  Wright  v.  Nipple,  92  Ind.  310. 

The  allegations  of  the  first  paragraph  of  the  answer  are 
substantially  these :  That  the  appellant  was  the  owner  of  the 
land  described  in  the  deed,  subject  to  the  rights  of  the  wife 
of  James  Williams  to  one-third  thereof;  that  the  appellee 
knew  of  the  interest  of  the  wife  of  Williams;  that  he  con- 
tracted for  the  land  subject  to  her  claim,  and  that  he  agreed 
to  assume  and  pay  off  the  encumbrance  created  by  her  estate. 
The  court  did  right  in  adjudging  this  answer  bad.  A  grantor 
can  not  contradict  the  terms  of  a  deed  by  parol  evidence,  for 
the  general  rule  is,  that  all  preliminary  negotiations  are  merged 
in  the  deed.  Phillbrook  v.  Emawilery  92  Ind.  590,  and  authori- 
ties cited;  Ice  v.  Bally  102  Ind.  42. 

There  is,  it  is  true,  an  exception  to  this  general  rule,  as 
well  established  as  the  rule  itself,  and  that  exception  is,  that 
parol  evidence  is  admissible  to  prove  the  true  consideration 
of  a  deed,  except,  perhaps,  where  the  deed  itself  states  the 
consideration  fully  and  specifically.  Hays  v.  Peck,  ante,  p. 
389;  McDill  v.  Gunn,  43  Ind.  315;  Cai^cr  v.  Louthain,  38 
Ind.  530 ;  Pitman  v.  Conner,  27  Ind.  337 ;  Allen  v,  LeCy  1 
Ind,  58.  But  the  exception  to  the  general  rule  does  not 
permit  the  introduction  of  parol  evidence  to  defeat  the  opera- 
tion of  the  deed  by  rendering  nugatory  the  words  of  convey- 
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anoe  which  it  contains,  and  a  grantor  can  not,  under  the  guise 
of  proving  the  consideration  of  a  deed,  prove  that  it  was  not 
to  operate  as  a  conveyance.  To  allow  this  to  be  done  would 
be  to  render  ineffective  one  of  the  most  important  parts  of 
the  deed ;  it  would,  in  truth,  be  to  permit  the  utter  destruc- 
tion of  the  deed  as  an  instrument  of  conveyance.  This  the 
law  will  not  allow.  The  principle  which  governs  this  case 
was  thus  stated  by  the  court  in  Beach  v.  Packard,  10  Vt.  96 : 
"  Parol  evidence  can  not  be  admitted  to  vary,  contradict,  add 
to  or  control  a  deed  or  written  contract.  The  deed  of  bar- 
gain and  sale,  between  these  parties,  had  for  its  object  the 
conveyance  of  certain  land ;  and  the  extent  of  the  land  con- 
veyed, the  parties  thereto,  the  estate  conveyed  thereby,  and 
the  covenants  attending  it,  could  not  be  affected  by  parol 
proof;  and  even  that  part,  which  relates  to  the  consideration, 
or  the  payment  thereof,  could  not  be  contradicted  or  varied, 
by  parol,  so  as  in  any  way  to  affect  the  purpose  of  the  deed, 
that  is,  its  operation  as  a  conveyance/' 

It  was  said  by  the  court  in  Morse  v.  Skattuck,  4  N.  H. 
229 :  "  It  is  perfectly  well  settled  that  a  consideration  ex- 
pressed in  a  deed  can  not  be  disproved,  for  the  purpose  of  de- 
feating the  conveyance,  unless  it  be  on  the  ground  of  fraud." 

This  doctrine  is  sustained  by  many  cases,  among  them 
Grout  V.  Tovmsendy  2  Dcnio,  336 ;  Belden  v.  Seymour,  8  Conn. 
304;  McOrea  v.  Purmort,  16  Wend.  460,  473;  Hums  \\ 
Soper,  6  Harr.  &  J.  276.  This  principle  is  a  very  ancient 
one.  1  Sheppard  Touchstone,  222.  It  would,  indeed,  be 
strange,  if  the  grantor  were  permitted  to  aver  that  he  did 
not  convey  what  he  assumed  in  express  terms  to  convey,  and 
the  law  gives  no  recognition  to  such  a  doctrine. 

The  estate  of  a  wife  under  our  statute  is  more  than  a  right 
of  dower,  for  it  is  paramount  to  the  estate  of  one  claiming 
through  her  husband,  and  sweeps  entirely  away  all  title  of 
the  purchaser  to  the  one-third  interest  given  her  by  the  stat- 
ute. The  estate  of  the  wife  is  not  a  mere  encumbrance,  but 
is  an  interest  in  the  land  which  goes  beneath  the  title  acquired 
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by  a  purchaser  from  her  husband.  Mark  v.  Murphy,  76  Ind. 
534.  When  the  rights  of  the  wife  prevail,  the  title  of  the 
purchaser  from  the  husband  disappears.  If  this  title  does 
disappear,  then,  of  course,  the  purchaser  had  no  title  which 
he  could  convey,  and  he  can  not  be  permitted  to  aver,  as 
against  his  grantee,  that  it  was  part  of  the  consideration  of 
the  deed  that  the  grantee  should  not  acquire  title  to  the  land 
owned  by  the  wife  of  a  former  owner  unless  he  paid  her  for 
it.  We  can  not  regard  the  interest  of  the  wife  as  an  encom- 
brance,  for  it  is  an  estate  in  the  land  itself.  We  can  not  re- 
gard the  estate  of  the  wife  as  a  mere  right  of  dower,  for  there 
is  no  reversionary  interest  in  the  party  who  claims  through 
the  husband.  The  title  of  the  wife,  when  it  vests,  is  absolute 
as  against  a  grantee  of  the  husband,  so  that  it  does  not  merely 
encumber  the  land,  but  tears  up  the  title  from  the  very  roots. 
It  is  not  like  the  lease  of  a  life-estate,  for  there  the  reversion 
is  in  the  lessor,  and  he  succeeds  to  the  fee  upon  the  determi- 
nation of  the  life-estate.  Here  the  fee  never  vests  in  the 
grantee  of  the  husband.  We  can  not,  therefore,  regard  as  of 
controlling  force  the  authorities  which  hold  dower  rights  and 
life-estates  to  be  mere  encumbrances. 

After  the  issues  were  closed,  and  on  the  day  the  cause  was 
set  down  for  trial,  the  appellant  asked  leave  to  file  a  cross 
complaint,  but  the  court  refused  to  grant  it.  We  can 
not  reverse  the  judgment  on  this  ruling  The  matter  of  per- 
mitting the  opening  of  the  issues  for  the  purpose  of  filing  ad- 
ditional pleadings  is  to  a  great  extent  a  matter  of  discretion, 
and  we  can  not  interfere  with  its  exercise.  It  is  only  where 
it  is  made  to  appear  that  there  was  an  abuse  of  discretion,  that 
we  can  reverse  the  judgment  of  the  trial  court,  and  there  is 
nothing  in  the  record,  in  the  form  of  affidavits  or  otherwise, 
that  shows  any  abuse  of  the  discretionary  powers  of  the  trial 
court. 

Judc-mpni  affirmed. 

Filed  Oit.T),  1886. 


MAY  TERM,  1886.  549 


The  Western  Union  Telegraph  Company  v.  Buskirk. 

No.  12,610.  107   649) 

The  Western  Union  Telegraph  Company  v.  Buskirk.  m~ui 

1«4    276 

Telbgbaph  Company.— ^itorftitory  Penalty,-— GamplamL — Matter  cf  Definoe. — 
A  complaint  against  a  telegraph  company,  to  recover  the  statutory  pen- 
alty for  failing  to  transmit  a  message,  need  not  aver  that  the  person  to 
whom  the  message  was  directed  lived  within  one  mile  of  the  receiving 
station  or  within  the  town  or  city  in  which  such  station  is  situate,  as 
this  is  matter  of  defence. 

Same. — Beeeiving  Mettage  from  Agent, — Authority  to  Sign  Sender^a  Name. — 
Estoppel — Where  a  telegraph  company  receives  a  message  and  tlie  money 
for  its  transmission  from  a  person  other  than  the  sender,  without  objec- 
tion, it  can  not,  in  an  action  by  the  latter  to  recover  the  penalty  for 
failure  to  transmit,  question  the  authority  of  such  person. to  sign  the 
sender's  name. 

Instructions  to  Jury.  —  Defective. — When  Deemed  Cured.  —  Where  an 
instruction  states  the  law  correctly,  as  far  as  it  goes,  but  is  incomplete, 
it  may  be  completed  by  another  which  supplies  the  defect. 

Evidence. — Order  of  Admission. — Discretion  of  Trial  Court, — Practice. — ^The 
order  of  admission  of  evidence  is  very  much  within  the  discretion  of 
the  trial  court,  and  a  clear  abuse  must  be  shown  to  justify  a  reversal 
of  the  judgment. 

From  the  Orange  Circuit  Court. 

J,  H.  Louden  and  R.  W,  Miers,  for  appellant. 
J.  W.  Buskirk^  for  appellee. 

Mitchell,  J. — The  appellee  recovered  a  judgment  against 
the  appellant  for  $100,  the  statutory  penalty  for  an  alleged 
failure  to  transmit  a  telegraphic  message  according  to  the 
provisions  of  section  4176,  R.  S.  1881. 

The  de&ult  charged  was  the  neglect  to  transmit  a  message 
delivered  to  the  appellant's  agent  at  Orleans,  Indiana,  on  the 
5th  day  of  November,  1884,  by  the  api^llee,  and  directed  to 
John  W.  Buskirk,  at  Bloomington,  Indiana. 

The  sufficiency  of  the  complaint  is  questioned,  becaus(f  it 
omits  to  aver  that  John  W.  Buskirk  resided  within  one  mile 
of  the  telegraph  station  to  which  the  message  was  directed, 
or  within  the  city  or  town  in  which  such  station  is  situate. 
This  precise  point  was  presented  and  decided  adversely  to  the 
appellant  in  Western  Unimi  TeL  Co.  v.  Lindley,  62  Ind.  371. 
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Facts  which  go  to  excuse  the  failure  to  transmit  a  message 
delivered  during  usual  o£Bce  hours,  according  to  the  regula- 
tions of  the  company,  must  come  from  the  defence.  Western 
Union  Tel.  Co.  v.  Gougar^  84  Ind.  176. 

The  evidence  tended  to  show  that  the  appellee  made  a 
memorandum  of  the  message  alleged  to  have  been  delivered 
for  transmission,  on  a  scrap  of  paper,  and  directed  another, 
to  whom  he  delivered  the  paper,  with  the  money  to  pay  the 
charge  for  transmission,  to  go  to  the  appellant's  office,  tran- 
scribe the  message  upon  one  of  the  company's  blanks  and 
deliver  it  prepaid  for  transmission. 

There  was  evidence  tending  to  show  that  the  person  thus 
authorized  went  to  the  telegraph  office,  and  upon  one  of  the 
company's  blanks,  furnished  him  by  its  agent,  wrote  a  tele- 
gram according  to  the  memorandum  given  him,  addressing 
it  properly,  to  which  he  signed  the  appellee's  name. 

It  is  insisted  that  it  does  not  appear  that  the  person  thus 
authorized  had  authority  to  affix  the  appellee's  signature  to 
the  message,  and  that  if  he  was  authorized  he  must  have 
signed  it  in  the  character  of  an  agent. 

The  jury  were  justified  in  finding  from  the  evidence,  that 
the  signature  of  the  appellee  was  duly  authorized. 

The  company's  agent  having  received  the  message  and  the 
money  for  its  transmission  without  objection,  it  is  not  in  a 
position  to  raise  any  question  with  the  appellee,  either  as  to 
the  authority  of  the  person  who  signed  his  name,  or  coaeem- 
ing  the  manner  or  character  in  which  it  was  signed.  The 
message  was  properly  directed,  and  sufficiently  indicated  on 
its  face  who  the  sender  was.  Having  been  received  for  trans- 
mission without  objection,  the  other  parties  interested  being 
C(5ntent,  it  is  not  for  the  company  now  to  question  the  au- 
thority of  the  person  who  signed  it  for  the  appellee.  Tbouaands 
of  messages  are  received  for  transmission  by  telegraph  com- 
panies, which  are  communicated  to  them  orally  by  the  senderB, 
und  which  the  company's  agents  write  out  and  sign  by  the 
implied  authority  of  the  sender.  If  they  are  ao  reeeived,  they 
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are  messages  to  be  transmitted  subject  to  all  the  liability 
imposed  by  law. 

The  question  sharply  contested  at  the  trial  was,  whether  or 
not  the  message  and  the  money  for  its  transmission  were 
<lelivered  at  all  or  not.  The  appellee's  messenger  testified 
positively  that  he  transcribed  and  delivered  the  message^ 
isigned  the  appellee's  name  to  it,  and  paid  the  appellant's  agent 
thirtyofive  cents  for  its  transmission.  The  appellant's  agent 
was  equally  emphatic  in  asserting  that  neither  message  nor 
money  was  delivered.  To  some  extent  both  were  corrob- 
orated. It  therefore  became  a  question  eminently  fit  for  the 
<letermination  of  the  court  and  jury  trying  the  cause.  Hav- 
ing determined  it,  we  can  not,  under  the  rule  of  this  court, 
interfere  with  their  conclusion. 

The  third  instruction,  given  by  the  court,  is  the  subject  of 
•criticism  by  the  appellant.  In  this  instruction  the  jury  were 
told,  in  substance,  that  if  the  appellee  delivered  the  message 
<lescribed  in  the  complaint,  to  the  defendant's  agent,  at  the 
time  and  place  therein  mentioned,  and  paid  the  charges  de- 
manded for  its  transmission,  and  the  defendant  wrongfully 
failed  and  refused  to  transmit  the  message,  etc.,  their  verdict 
should  be  for  the  plaintiff. 

Counsel  challenge  this  instruction  because,  as  they  urge, 
the  court  undertook  to  recite  the  particular  facts  which  would 
authorize  the  jury  to  find  for  the  plaintiff,  and  in  so  doing 
omitted  to  state  all  the  facts  essential  to  a  recovery.  To  have 
entitled  the  plaintiff  to  a  verdict,  it  must  have  appeared  that 
the  defendant  was  engaged  in  telegraphing  for  the  public,  and 
that  the  message  was  delivered  to  it  during  usual  office  hours. 

The  jury  were  told  that  if  certain  facta  were  proved  in 
respect  to  the  delivery  of  the  message,  and  the  defendant 
wrongfully  failed  to  transmit  it,  a  recovery  would  be  justified. 
No  attempt  vrss  made  in  the  instruction  in  question  to  define 
the  circumstances  under  which  a  failure  to  transmit  would 
have  betjn  wrongful.  This  was  adequately  done  in  other  in- 
structions.    The  question  is  therefore  brought  within  the 
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rule,  often  repeated,  that  where  an  instruction  states  the  la\\- 
eorrectly  so  far  as  it  goes,  but  is  incomplete,  it  may  be  com- 
pleted by  another  which  supplies  the  defect.  Binns  v.  SUiU^ 
06  Ind.  428;  Achey  v.  Stoic,  64  Ind.  56. 

If  the  appellant  was  not,  at  the  time  the  message  was  de- 
livered to  it  for  transmission,  engaged  in  telegraphing  for  the 
public,  or  if  the  message  was  delivered  at  any  other  thaa 
usual  office  hours,  the  failure  to  transmit  was  not  wrongful^ 
and  substantially  to  this  efiFect  the  jury  were  instructed  in 
other  instructions  given  by  the  court.  Taken  together,  th^ 
instructions  fairly  presented  the  law  of  the  case. 

The  objections  which  are  made  to  one  instruction,  covering 
the  subject  of  the  authority  to  sign  the  appellee's  name  to- 
the  message  in  question,  have  been  sufficiently  remarked 
upon  by  what  has  already  been  said. 

The  admission  of  testimony  in  corroboration  of  evidence- 
given  by  the  principal  witness  for  plaintiff,  as  part  of  the 
latter's  case  in  rebuttal,  is  complained  of.  The  order  in 
which  evidence,  otherwise  competent,  is  admitted,  is  so  much  a 
matter  within  the  discretion  of  the  court  trying  the  cause,. 
that  unless  a  clear  case  of  abuse  is  presented,  we  should  not 
feel  justified  in  reversing  a  cause.  The  record  before  \j» 
does  not  present  such  a  case. 

We  find  no  error.    The  judgment  is  affirmed,  with  costs. 
Filed  Oct.  6, 1886. 
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168  087  Sheriff's  Sale. — Defective  Description. — Stalvle  tf  Limitations, — Where  the 

107   552I  purchaser  at  a  sheriff's  sale  takes  possession  of  the  land  actually  soldf 

,165   85»|  ^^^  j^^  ^^j  Yi\g  grantees  remain  in  uninterrupted  possession  for  ten 

yearS)  the  title  so  acquired  can  not  be  afterwards  disturbed,  even  if  the 
description  was  so  defective  as  to  make  the  sale  void. 
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Same. — Action  for  Bo89emon. — Where,  however,  the  purchaser  takes  pos- 
session of  land  entirely  different  from  that  sold  by  the  sheriff,  the  ten 
years'  statute  of  limitations  is  not  available  to  defeat  an  action  by  the 
owner  for  possession. 

From  the  Monroe  Circuit  Court. 

J,  H.  Louden  and  R.  W,  Miers,  for  appellants. 
J.  R.  East  and  W,  H,  Easty  for  appellee. 

Elliott,  J. — The  appellee  instituted  this  action  to  quiet 
title  to  real  estate,  and  issues  were  formed  upon  which  a  trial 
was  had  at  the  April  term,  1883,  resulting  in  a  Judgment  iu 
iavo'r  of  the  appellee.  This  judgment  was  reversed  on  appeaL 
Souders  v.  J^ries^  98  Ind.  31.  After  the  case  reached  the 
trial  court  under  the  mandate  contained  in  the  judgment  of 
reversal,  the  appellee  filed  an  additional  answer  to  the  cross 
complaint,  to  which  the  appellant  unsuccessfully  demurred. 

The  answer  alleges  that  a  mortgage  was  executed  by  the 
appellant  and  her  husband;  that  it  was  on  the  land  men- 
tioned in  the  cross  complaint;  that  it  was  described  as  out-lot 
number  twelve,  in  the  town  of  Bloomington ;  that  a  decree 
of  foreclosure  was  rendered,  the  land  sold,  and  purchased  by 
the  grantors  of  the  appellee,  on  the  31st  day  of  January, 
1874;  that  they  entered  into  possession  immediately  after  the 
sale  and  remained  in  uninterrupted  possession  until  the  con- 
veyance to  the  appellee  who  has  since  been  in  possession,  and 
that  no  action  was  brought  within  ten  years  from  the  date  of 
the  sale  to  recover  possession  or  avoid  the  sale. 

We  have  no  brief  from  the  apixjllee,  and  we  do  not  know 
u|X)n  what  theory  the  answer  was  constructed.  It  is,  how- 
ever, said  by  appellants'  counsel,  that  the  theory  .of  the  ap- 
pellee was  that  there  was  a  mutual  mistake,  and  if  this  is  the 
theory  upon  which  the  answer  proceeds  it  is  clearly  bad.  It 
is  not  enough  to  show  a  mistake,  for  it  must  also  be  shown 
that  the  mistake  was  mutual,  and  that  it  was  one  of  fact. 
Mason  v.  Mason,  102  Ind.  38;  Hyler  v.  Humble,  100  Ind. 
38 ;  Arnistvong  v.  Shod,  95  Ind.  326.  We  do  not,  howcv(*r, 
regard  the  answer  as  framed  upon  the  theory  that  there  was 
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a  mutual  mistake  of  fact;  on  the  contrary,  we  think  that 
the  defence  attempted  by  the  answer  is  that  of  the  ten  years' 
statute  of  limitations. 

The  averments  of  the  answer  are,  that  the  defendants  "  exe- 
cuted the  mortgage  on  the  land  described  in  the  cross  com- 
plaint;" that  the  "said  real  estate  was  sold,"  and  that  the 
appellee's  grantors  entered  into  possession  of  it  under  the 
sheriff's  deed.  These  averments  the  demnTrer  admits  to  be 
true,  and,  if  true,  they  are  certainly  sufficient  to  enable  the 
appellee  to  make*  the  defence  of  the  statute  of  limitations. 
If  the  land  was  mortgaged  and  was  sold,  then,  although  there 
might  be  the  gravest  irregularities  in  the  proceedings,  no  ac- 
tion could  be  maintained  after  the  expiration  of  ten  years. 
It  is  true  that  the  answer  alleges  that  the  "defendants  exe- 
cuted a  mortgage  on  the  land  described  in  the  cross  com- 
plaint by  the  description  of  out-lot  number  twelve,  in  the 
town  of  Bloomington,"  while  the  description  in  the  cross 
complaint  is  "Seminary  lot  12,  in  Bloomington."  There  is, 
unquestionably,  a  defective  description;  but,  if  the  land  of 
which  the  appellee  took  possession  was  actually  sold,  and  was 
held  by  him  and  his  grantors  for  ten  years  without  any  in- 
terruption of  possession,  then  the  title  of  the  appellee  can 
not  be  disturbed,  even  if  the  description  was  so  defective  as 
to  make  the  sale  void.  Second  NafI  Bank  v.  Oorey,  94  Ind. 
457;  Wright  v.  Wright,  97  Ind.  444,  see  p.  447. 

The  statute  protecting  purchasers  at  sheriff's  sales  was  not 
intended  to  cure  mere  irregularities, — for  mere  irregularities 
will  not  vitiate  a  sheriff's  sale, — but  to  prevent  the  disturb- 
ance of  titles  founded  upon  a  sheriff's  sale  made  under  color 
of  authority,  although  the  sale  was  utterly  invalid.  Valid 
sales,  of  course,  need  no  statute  of  repose  to  protect  them; 
it  IS  only  the  invalid  ones  that  need  this  protection.  The 
cases  of  Angle  v.  Speer,  66  Ind.  488,  Vannoy  v.  /Sbz/e,  64 
Ind.  447,  and  cases  of  a  kindred  character,  are  not  in  point, 
for  the  question  is,  not  whether  a  sheriff's  deed  may  be  re- 
formed because  of  a  mistake  in  the  mortgage  on  which  the 
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judgment  was  rendered,  but  whether  a  defective,  erroneous 
or  insufficient  description  will  prevent  the  purchaser  at  a 
sheriflT's  sale  from  successfully  pleading  the  ten  years'  statute 
of  limitations  ?  Construing  the  answer  as  we  have  done,  we 
have  no  doubt  of  its  sufficiency. 

The  question  presented  by  the  evidence  is  very  diflPerent 
from  that  presented  on  the  pleadings.  As  we  understand  the 
evidence,  it  shows  that  the  sheriff  conveyed  to  the  appellee 
an  entirely  different  lot  from  that  claimed  in  his  answer  and 
•awarded  him  by  the  judgment  of  the  court.  It  was  shown 
that  Seminary  lot  number  twelve  was  in  a  different  to v^nship 
from  out-lot  number  twelve,  and  there  was  no  evidence  show- 
ing that  it  was  the  former  lot  which  was  really  sold,  or  of 
which  the  appellee  and  his  grantors  took  possession,  under 
the  sheriff^s  deed.  The  evidence  is  essentially  the  same  as 
it  was  on  the  former  appeal,  and  the  decision  there  rendered 
governs  the  case  in  all  its  stages.  The  question  is,  not 
whether  the  appellee  might  have  made  a  different  case  by  the 
evidence,  but  whether  he  has  in  fact  done  so?  We  need  not 
.and  do  not  determine  what  additional  evidence  is  necessary 
to  take  the  case  out  of  the  operation  of  the  former  decision. 

The  trial  court  is  instructed  to  grant  a  new  trial. 

Judgment  reversed. 

Filed  Sept.  24, 1886. 
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No.  13,155. 

Tawkneb  et  al.  v.  The  Scottish  American  Mortgage 

Company  et  al. 

IHOBBAITD  AWD  WiFE. — TenanU  by  EnHretia.  —  Mortgage.^ When  Binding 
liJMm  Wife. — A  mortgage  executed  by  a  husband  and  wile,  both  being 
principals  therein,  upon  land  owned  by  them  as  tenants  by  entireties, 
as  security  for  a  loan  of  money  which  is  used  to  pay  off  valid  liens 
existing  on  the  mortgaged  premises,  is  binding  upon  both  mortgagors. 
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Same. — Conirad  of  Wife, — PersoTuU  JudgmenL — Any  contract  which  a  mar- 
ried woman  may  lawfully  execute,  may  be  enforced  against  her  by  the 
personal  judgment  of  a  court  of  competent  jurisdiction. 

From  the  Marion  Superior  Court. 

C  8.  Denny  and  W.  F,  Elliott,  for  appellants. 
/.  M.  Judah  and  0.  B.  Jameson,  for  appellees. 

HowK,  C.  J. — By  proper  assignments  of  error  here,  the 
appellants  have  brought  before  this  court  the  only  errors  as- 
signed by  them  respectively  in  general  term  of  the  court 
below,  namely,  that  the  court  at  special  term  had  erred  in  its 
conclusions  of  law  upon  its  special  finding  of  facts. 

The  facts  of  this  case  were  found  by  the  court  at  special 
term  to  be  substantially  as  follows: 

1.  On  the  27th  day  of  October,  1881,  the  defendants  John 
E.  and  Sallie  A.  Fawkner  were,  and  for  more  than  ten  years 
prior  thereto  had  been,  and  still  were  husband  and  wife ;  that 
on  that  day,  and  since  January  6th,  1880,  Sallie  A.  Fawkner 
was  the  owner,  in  fee  simple,  of  the  east  half  of  the  southeast 
quarter  of  section  8,  township  14  north,  of  range  3  east,  in 
Marion  county,  Indiana,  described  in  plaintiff's  mortgage  in 
suit  in  this  case;  that  Sallie  A.  Fawkner  and  her  husband,. 
John  E.  Fawkner,  were,  and  had  been  since  July  14th,  1876^ 
the  owners  as  tenants  by  entireties  of  the  residue  of  the  land^ 
described  in  plaintiff's  mortgage,  to  wit :  The  west  half  of 
the  southeast  quarter,  also  the  southwest  quarter,  and  all  that 
part  of  the  northwest  quarter  which  lies  south  of  White 
river,  all  in  said  section  8,  township  14  north,  of  range  ^ 
east ;  also,  that  part  of  section  7,  in  said  township  and  range, 
which  lies  east  of  White  river,  in  Marion  county,  Indiana. 

2.  On  the  27th  day  of  October,  1881,  all  of  the  above 
described  lands,  excepting  forty-four  acres,  more  or  less,  in 
the  northwest  quarter  of  said  section  8,  described  as  all  of 
the  northwest  quarter  of  said  section  8,  south  of  White  river, 
except  twelve  acres  described  as  beginning  at  the  southwest 
corner  of  said  northwest  quarter,  and  running  thence  to  a 
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point,  so  that  a  line  drawn  thence  north  to  White  river,  and 
thence  with  the  meanderings  of  said  river  to  the  line  divid- 
ing said  sections  7  and  8,  and  thence  south  to  the  beginning, 
would  contain  twelve  acres,  were  encumbered  by  two  mort- 
l^ges  or  trust  deeds  to  Jonathan  Edwards,  trustee  for  the 
Equitable  Trust  Company  of  New  London,  Connecticut,  ex- 
ecuted on  November  2l8t,  1876,  by  John  E.  Fawkner  and 
&llie  A.  Fawkner,  his  wife,  and  recorded  in  the  records  of 
the  recorder's  office  of  Marion  county,  and  given  to  secure 
the  payment  of  certain  bonds  therein  described  of  John  E. 
Fawkner,  in  the  aggregate  sum  of  $6,000,  with  nine  per  cent, 
interest,  all  due  November  1st,  1881,  and  amounting  at  that 
^late  with  interest  to  the  sum  of  $6,553.50. 

3.  At  the  time  of  the  execution  of  said  mortgages  or  trust 
'deeds  to  Jonathan  Edwards,  trustee,  said  John  E.  and  Sallie 
A.  Fawkner,  husband  and  wife,  held  all  the  lands  thereby 
mortgaged  as  tenants  by  entireties,  and  the  $6,000  were  bor- 
rowed by  and  for  the  sole  use  of  John  E.  Fawkner,  his  wife 
Sallie  A.  joining  with  him  in  the  execution  of  the  mortgages 
or  trust  deeds  to  secure  the  payment  of  the  same  as  afore- 
•said ;  and  at  and  before  the  maturity  of  such  mortgages  or 
trust  deeds,  on  November  1st,  1881,  there  were  taxes  due  and 
delinquent  on  said  lands,  amounting  to  the  sum  of  $37.14, 
and  ti  judgment  for  costs  in  the  sum  of  $6.70,  rendered  by 
the  superior  court  of  Marion  county,  on  July,  18th,  1879,  in 
favor  of  Thomas  Mclntyre  and  others  and  against  John  E. 
^nd  Sallie  A.  Fawkner. 

4.  On  and  prior  to  October  15th,  1881,  one  Francis  Smith 
of  Indianapolis,  in  Marion  county,  was  a  broker  engaged  in 
the  business  of  procuring  and  negotiating  mortgage  loans; 
and,  on  that  day,  John  E.  Fawkner,  for  himself  and  his  wife, 
Sallie  A.  Fawkner,   made  a  written  application,  entitled, 

^^  Memoranda  of  information,"  to  said  Smith  to  procure  for 

tliem  a  loan  of  $7,000  to  be  secured  by  a  mortgage  upon  said 

j>remises,  and   signed  the  same  "John  E.  Fawkner,"  and 

-**  Sallie  A.  Fawkner,  by  J.  E.  Fawkner."     In  this  writing. 
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among  other  things^  ie  the  following :  ^'  State  the  purpose  for 
which  the  money  is  wanted?  Paying  off  mortgages  and 
stocking  farm."  At  the  same  time,  John  E.  Fawkner,  for 
himself  and  his  wife,  Sallie  A.  Fawkner,  executed  in  the 
same  manner  a  certain  agreement,  employing  said  Smith  as 
their  agent  or  broker  to  negotiate  for  them  a  mortgage  loan 
on  said  premises  for  the  sum  of  $7,000,  and  agreeing  to  pay 
him  five  per  cent,  upon  the  gross  amount  of  the  loan  pro- 
cured, for  his  services,  and  authorizing  him  out  of  the  pro- 
ceeds of  such  loan  to  pay  off  any  existing  liens  on  said 
premises  that  might  appear  upon  the  abstract  of  title. 

5.  Of  the  making  of  said  application  and  the  signing  of 
said  pai)ers,  on  October  15th,  1881,  by  John  E.  Fawkner,  her 
husband,  Sallie  A.  Fawkner  knew  nothing  whatever  until 
the  27th  day  of  October,  1881;  and  said  application  and 
agreement  contained  the  personal  pronoun,  "  I,"  at  all  places 
where  the  party  making  the  application  and  executing  the 
agreement  was  referred  to ;  and  John  E.  Fawkner  never  said 
anything  to  his  wife,  Sallie  A.  Fawkner,  about  applying  for 
such  loan  or  signing  said  papers,  until  the  day  the  mortgage 
was  executed,  on  October  27th,  1881 ;  whereas  the  applica- 
tion and  agreement  were  made  and  signed  on  the  15th  day  of 
October,  1881,  by  said  John  E.  Fawkner,  who  had  no  au- 
thority from  Sallie  A.  Fawkner  at  the  time  to  sign  said 
papers  for  her. 

6.  Afterwards,  on  October  27th,  1881,  John  E.  and  Sallie 
A.  Fawkner  went  together  to  the  office  of  said  Francis  Smith, 
in  Indianapolis,  where  each  of  them  signed  and  made  oath 
to  a  third  written  and  printed  instrument,  applying  to  said 
Smith  as  a  broker  to  procure  for  them  a  mortgage  loan  of 
$7,000  on  said  premises,  and  agreeing,  among  other  things, 
that  whatever  commission  should  be  paid  to  said  Smith, 
should  be  considered  solely  as  his  compensation  for  procur- 
ing such  loan,  and  declaring  that  the  "  Memoranda  of  in- 
formation," furnished  to  Smith  on  October  15th,  1881,  and 
signed  as  aforesaid  by  John  E.  Fawkner  for  himself  and 
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Sallie  A.  Fawkner,  was  true  and  correct,  and  made  as  an  in- 
ducement for  said  Smith  to  procure  the  said  loan. 

7.  After  John  £.  and  Sallie  A.  Fawkner  had  signed  and 
were  sworn  to  such  instrument,  they  each  signed  the  mort- 
gage sued  upon,  and  acknowledged  its  execution  before  a 
notary  public  of  Marion  county ;  and  they  eaqh  at  the  time 
executed  the  notes,  described  in  and  secured  by  such  mort- 
gage, and  sued  upon  in  this  action.  Sallie  A.  Fawkner  exe- 
cuted such  mortgage  and  each  and  all  of  such  notes  jointly 
with  her  husband,  John  E«  Fawkner,  as  a  principal  with 
him  and  not  as  his  surety,  to  obtain  the  loan  of  money  to 
4)ay  off  and  discharge  the  said  mortgages  and  trust  deeds  to 
Jonathan  Edwards,  trustee,  and  the  said  tax  and  judgment 
liens  upon  the  said  premises,  and  to  pay  the  cost  of  procur- 
ing such  loan,  and  for  their  joint  benefit.  All  of  the  said 
IMipers  were  carefully  read  over  to  Sallie  A.  Fawkner  and 
explained  to  her,  before  they  were  signed  by  her,  and  she 
fully  understood  the  contents  and  provisions  of  the  papers, 
notes  and  mortgage,  so  executed  by  her,  and  she  assented 
thereto,  as  did  her  husband  John  E.  Fawkner;  and  the  said 
mortgage  and  the  notes  secured  thereby  were,  by  John  E. 
and  Sallie  A.  Fawkner,  delivered  over  to  and  left  with  said 
Francis  Smith,  to  be  by  him,  for  them,  negotiated  with  the 
plaintiff,  the  Scottish  American  Mortgage  Company,  to  obtain 
such  money  for  the  said  purposes. 

8.  By  the  express  terms  of  such  mortgage,  John  E.  and 
Sallie  A.  Fawkner,  the  mortgagors  therein,  declared  that  the 
money  borrowed  and  the  debt  secured  thereby  were  for  the 
payment  of  a  debt  secured  by  mortgages  on  said  real  estate, 
recorded  on  certain  pages  of  certain  books  of  the  records  of 
the  recorder's  office  of  Marion  county,  amounting  to  $6,- 
553.50,  for  the  taxes  on  the  lands,  and  for  the  expenses  of 
negotiating  such  loan. 

9.  After  the  execution  of  such  mortgage  and  notes  by 
John  E.  and  Sallie  A.  Fawkner,  and  the  delivery  thereof  by 
them  to  said  Francis  Smith,  for  the  purpose  aforesaid,  the 
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said  Smithy  on  the  31st  day  of  October^  1881^  presented  the 
.same  to  the  agent  of  the  plaintiff^  who  accepted  such  mort- 
gage and  notes  and  paid  thereon  to  Smith,  for  such  mort- 
gagorsy  the  full  sum  of  $7,000,  and  on  the  same  day  such 
mortgage  was  duly  recorded  in  th^  recorder's  office  of  Marion 
<iounty. 

10.  Said  Francis  Smith,  out  of  such  sum  of  money,  paid 
off  and  satisfied  the  two  mortgages  or  trust  deeds  to  Jonathan 
Edwards,  trustee,  and  the  tax  and  judgment  liens  on  the 
mortgaged  premises,  and  retained  the  sum  of  fSdO  as  his 
commission  for  securing  the  loan,  and  he  paid  the  sum  of 
$15  for  a  policy  of  fire  insurance  on  the  buildings  on  such- 
mortgaged  premises  in  compliance  with  a  stipulation  in  the 
mortgage  providing  for  such  insurance;  and  the  balance  of 
^uch  loan,  to  wit,  the  sum  of  $37.66,  he  paid  to  John  £. 
Fawkner,  who  retained  and  used  the  same.  All  of  such  ap- 
plications and  payments  of  money  were  made  by  said  Smith, 
by  the  authority  and  with  the  consent  of  John  E.  and  Sallie 
A.  Fawkner. 

11.  There  was  due  the  plaintiff  upon  the  notes  and  mort- 
gage sued  upon,  of  principal  and  interest  and  for  attorneys' 
fees,  the  aggregate  sum  of  $8,510.72,  which  was  payable 
without  any  relief  from  valuation  laws. 

A  number  of  other  facts  were  specially  found  by  the  court, 
which  are  not  material  to  the  only  questions  presented  and 
discussed  by  appellants'  counsel,  in  their  brief  of  this  cause, 
and  therefore  we  need  not  give  even  the  substance  of  such 
other  facts  in  this  opinion. 

Upon  the  foregoing  facts  the  court  stated,  among  others, 
the  following  conclusions  of  law : 

"  1.  The  said  John  E.  Fawkner  and  Sallie  A.  Fawkner  are 
both  liable  to  the  plaintiff  herein  upon  the  said  mortgage  and 
upon  the  said  notes  secured  thereby ;  and  the  said  amount, 
found  due  and  unpaid  thereon,  is  a  lien  upon  and  secured  by 
all  of  the  said  mortgaged  premises. 

^  2.   The  plaintiff  is  entitled  to  recover  of  and  from  the 
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•  defendants^  John  E.  Fawkner  and  Sallie  A.  Fawkner,  the 
■said  sum  of  $8,510.72,  found  by  the  court  to  be  due  upon 

the  said  mortgage  and  notes  and  unpaid,  without  any  relief 

whatever  from  vahiation  or  appraisement  laws,  together  with 

the  costs  of  this  suit." 

It  is  claimed  by  appellants'  counsel,  as  we  understand  their 

argument,  that  the  trial  court  erred  in  these  conclusions  of 

law,  upon  two  grounds,  namely : 

1.  Because  appellant  Sallie  A.  Fawkner  executed  the 
notes  and  mortgage  sued  upon,  as  to  a  part  of  the  loan  se- 
cured thereby,  as  the  surety  of  her  husband,  John  E.  Fawk- 
der;  and, 

2.  Because  a  personal  judgment  could  not  be  rendered 
.against  appellant  Sallie  A.  Fawkner,  a  married  woman,  in 
.this  case. 

In  the  consideration  of  the  questions  presented  by  appel- 
lants' counsel,  it  must  be  borne  in  mind  that  the  cause  comes 
before  us  solely  upon  the  alleged  error  of  the  trial  court  in 
its  conclusions  of  law.  In  such  a  case,  as  we  have  often  de- 
cided, the  appellants  admit  that  the  facts  have -been  fully  and 
correctly  found  by  the  court,  and  can  only  claim  here,  under 
8uch  assignment  of  error,  that  the  trial  court  had  erred  in  its 
application  of  the  law  to  the  facts  so  found.  Schindler  v. 
Weatover,  99  Ind.  395;  Hehna  v.  Wagner,  102  Ind.  385; 
Burdge  v.  Bolin,  106  tnd.  176. 

It  was  found  by  the  court,  as  a  fact,  that  appellant  Sallit 
A.  Fawkner  executed  the  mortgage  and  notes  sued  upon, 
jointly  with  her  husband,  John  E.  Fawkner,  as  a  co-prin- 
cipal with  him,  and  not  as  his  surety.  In  the  face  of  this 
fiict,  admitted  by  appellants  to  have  been  correctly  found  as 
the  case  is  presented  here,  it  will  hardly  do  to  say  that  Sallie 
A.  Fawkner  executed  such  mortgage  and  notes  as  the  surety 
of  her  husband,  John  E.  Fawkner.  The  entire  facts,  lead- 
ing to  the  execution  of  the  mortgage  and  notes,  were  fully 
found  by  the  trial  court,  and  it  clearly  appears  therefrom  that 
Vol.  107.— 36 
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Sallie  A.  Fawkner,  throughout  the  whole  negotiation,  acted 
as  a  principal  in  a  business  transaction,  which  closely  affected 
her  personal  rights  and  estate,  and  in  which  she  had  a  clear 
right  to  act  for  herself  under  our  law.  The  disbursements 
of  the  money  realized  from  the  negotiation  of  the  loan,  to 
secure  which  the  mortgage  and  notes  were  given,  were  also 
fully  found  by  the  court ;  and  these  disbursements  clearly 
show  that  such  money  was  properly  applied,  by  the  authority 
and  with  the  consent  of  Sallie  A.  Fawkner,  to  the  extin- 
guishment and  satisfaction  of  valid  liens  upon  her  property 
and  estate,  and  to  the  payment  of  debts  which  she  had  law- 
fully contracted.  Upon  the  facts  found  by  the  court  and  the 
law  applicable  thereto,  as  settled  by  our  decisions,  we  are  of 
opinion  that  the  mortgage  and  notes  sued  upon  were  the  valid 
and  binding  contracts  as  well .  of  the  appellant  Sallie  A* 
Fawkner,  as  of  her  husband,  John  E.  Fawkner,  and  that  the 
court  did  not  err  in  its  conclusions  of  law.  Dodge  v.  Kinzt/f 
101  Ind.  102;  Vogel  v.  Leichner^  102  Ind.  55;  Brown  v. 
Will,  103  Ind.  71;  Oipp  v.  Campbell,  103  Ind.  213;  Engler 
V.  Acker,  106, Ind.  223;  McLead  v.  M>na  Life  Ins.  Co., 
ante,  p.  394. 

But  it  is  said  that  the  trial  court  erred  in  rendering  a  per- 
sonal judgment  against  the  appellant  Sallie  A.  Fawkner, 
because  she  was  a  married  woman.  We  have  shown,  we  think, 
that  the  mortgage  and  notes  sued  upon,  in  this  case,  were  the 
legal,  valid  and  binding  contracts  of  Sallie  A.  Fawkner,  not- 
withstanding her  coverture.  Any  contract  which  a  mar- 
ried woman  may  lawfully  execute,  may  be  lawfully  enforced 
against  her  by  the  personal  judgment  of  a  court  of  compe- 
tent  jurisdiction. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause- 
Filed  Oct  7, 1886. 
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Criminal  Law. — Asaault  and  BeUiery  with  Intent  to  Murder. — IndidimenL — 
An  indictment  which  charges,  in  substance,  that  the  defendant  unlaw- 
fully and  feloniously,  and  in  a  rude,  insolent  and  angry  manner,  with 
premeditated  malice  and  with  intent  to  kill  and  murrler,  shot  a  named 
person,  is  good  as  charging  an  assault  and  battery  with  such  intent. 

Sake. — Conmetion  of  One  Offence  Under  Indictment  for  Another. — A  person 
charged  with  an  assault  and  battery  with  intent  to  murder,  may  be 
conyicted  of  an  assault  with  intent  to  murder,  if  the  evidence  makes 
such  a  case. 

Same. — Comnction  </  Wrong  Offence. — Harmless  Errors — Where  the  evidence 
makes  a  case  of  mere  assault  with  intent,  but  the  court  finds  the  defend- 
ant guilty  of  an  assault  and  battery  with  intent,  as  charged  in  the 
indictment,  it  is  an  error,  but  a  harmless  one,  as  the  punishment  for 
both  offences  is  the  same. 

From  the  Marion  Criminal  Court. 

C.  Jf.  Cooper  and  O.  W.  Hunter,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

ZoLLARS,  J. — It  is  charged  in  the  indictment,  that  appel- 
lant "  did,  in  a  rude,  insolent  and  angry  manner,  unlawfully 
and  feloniously,  touch,  strike,  shoot  and  wound  one  William 
F.  Kennedy,"  and  discharged  and  fired  oflFa  loaded  revolver 
at  and  against  the  person  of  said  Kennedy,  "  with  the  intent 
then  and  there,  and  thereby,  him,  the  said  William  F.  Ken- 
nedy, feloniously,  unlawfully,  purposely  and  with  premedi- 
tated malice,  to  kill  and  murder.V 

After  conviction,  and  the  overruling  of  his  motion  for  a 
new  trial,  appellant  moved  for  an  arrest  of  judgment,  because 
of  the  insufficiency  of  the  indictment.  It  was  held  in  the 
case  of  Howard  v.  State,  67  Ind.  401,  cited  by  appellant's 
counsel,  that  in  order  that  an  indictment  may  be  sufficient  as 
a  charge  of  an  assault  with  intent  to  murder,  there  must  be 
an  averment  of  the  present  ability  of  the  accused  to  commit 
the  injury.  That  holding  is  of  no  avail  to  appellant  in  this 
case,  because,  here,  the  charge  is  an  assault  and  battery  with 
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intent  to  murder.  It  was  further  held  in  that  ease,  that  an 
indictment  for  an  assault  and  battery  with  intent  to  murder, 
in  order  to  be  good,  must  charge  that  the  touching  was  un- 
lawful, and  in  either  a  rude,  insolent,  or  angry  manner.  In 
that  regard,  the  indictment  before  us  fully  meets  all  of  the  re- 
•quirements  of  the  holding  in  that  case,  and  in  the  cases  of 
Hays  V.  tihiie,  77  Ind.  450,  and  Knight  v.  State,  84  Ind.  73, 
.also  cited  by  appellant's  counsel. 

Taking  the  indictment  as  a  whole,  it  charges  that  appellant 
unlawfully  and  feloniously,  and  in  a  rude,  insolent  and  angry 
manner,  with  premeditated  malice  and  with  intent  to  kill 
.and  murder,  shot  Kennedy. 

That  the  indictment  is  good  as  a  charge  of  an  assault  and 
battery  with  intent  to  kill  and  murder,  we  think,  is  beyond 
•question.  We  do  not,  therefore,  extend  this  opinion  for 
further  elaboration  or  the  citation  of  authorities.  The  court 
below  did  not  err  in  overruling  the  motion  to  arrest-  the 
judgment. 

There  was  no  evidence  of  any  battery.  Appellant  shot  at 
but  missed  Kennedy.  If,  therefore,  the  conviction  may  be 
upheld,  it  must  be  upon  the  ground  that  appellant  was,  and 
is,  guilty  of  an  assault  with  intent  to  kill  and  murder  Ken- 
nedy. Under  our  statutes,  a  person  charged  with  an  assault 
and  buttery  with  intent  to  murder,  may  be  convicted  of  an 
assault  with  intent  to  murder,  if  the  evidence  makes  such  a 
Hiase,  DicJcimon  v.  State,  70  Ind.  247  ;  Siebert  v.  State,  95 
Ind.  471 ;  State  v.  Fisher,  103  Ind.  530;  Powers  v.  State,  87  ] 
Ind.  144. 

The  court  below  found  that  appellant  was  guilty  of  an  as- 
tsanit  and  battery  with  intent,  etc.,  as  charged  in  the  indict- 
tfnent,  but  that  error  in  the  finding  is  not  such  an  error  as  to 
'work  any  injury  to  appellant,  if  he  was  in  fact  guilty  of  an 
sissauit  with  intent,  etc.,  because  the  punishment  in  either  case 
is  t\H)  fsame.    R.  S.  1881,  section  1909 ;  Siebert  v.  State,  supra. 

It  is  insisted  further,  that  the  finding  and  judgment  are  not 
;supported  by  the  evidence^  because  appellant  was  acting  in 
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self-defence.  There  is  nothing  to  show  that  he  was  so  acting. 
In  the  first  place,  he  was  the  aggressor,  and  provoked  what- 
ever demonstrations  towards  violence  there  were  on  the  part 
of  Kennedy.  See  Bamett  v.  State,  100  Ind.  171.  And  in 
Ihe  second  place,  when  the  shot  was  tired,  there  was  no  suck 
danger  as  would  justify  the  shooting. 

We  have  read  the  evidence  carefully,  and  after  having  so 
read  it,  we  can  not  say  that  it  does  not  tend  to  show  that  ap- 
pellant fired  the  shot  with  the  malicious  and  felonious  intent 
of  killing  Kennedy.  The  record  presents  no  error  that  would 
justify  this  court  in  reversing  the  judgment. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  7, 1886. 


No.  12,568. 

Wolfe  et  al.  v.  Kable  et  al.  'm  las 

WrrKESB. — Hebs. — Dedarations  of  Ancestor. — Conveyance, — Q^. — Adwmee^ 
meni. — iVeBumptiort. — In  a  suit  for  the  partition  of  real  estate  of  whidi! 
the  ancestor  died  seized,  an  heir,  who  is  a  party  to  the  suit,  is  not  a 
competent  witness  to  prove  declarations,  of  the  ancestor  at  the  time  of 
making  certain  conveyances  to  his  children,  in  order  to  show  that  the 
conveyances  were  gifts,  and  not  advancements'  as  the  law  presumes^ 
Section  499,  R.  S.  1881. 

New  Trial. — Motion. ^MwU  be  Sufficient  as  to  aU  who  Unite. — If  a  motion 
for  a  new  trial  is  not  well  made  as  to  all  who  unite  in  it,  there  is  nc^ 
error  in  overruling  it. 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolf  and  8.  N.  OhamAers,  for  a])pellants. 
G.  G.  Reily  and  W.  C.  Niblack,  for  appellees. 

Elliott,  J. — This  suit  was  brought  by  the  appellees  against 
the  appellants  for  the  partition  of  land  owned  at  the  time  of 
liis  death  by  John  Wolfe,  deceased. 
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A  material  question  in  the  case  was  whether  lands  conveyed 
to  the  appellants  were  conveyed  as  gifts  or  were  advance- 
ments from  their  father,  John  Wolfe,  and  to  prove  that  they 
were  gifts  some  of  the  defendants,  here  the  appellants,  were 
introdaced  as  witnesses,  and  an  ofier  was  made  to  prove  by 
them  what  was  said  by  their  father  at  the  tiiae  the  convey- 
ances were  made.  The  trial  court  did  not  err  in  ruling  that 
the  defendants  were  not  competent  to  prove  the  declarations 
of  their  deceased  father.  Where  the  controversv  is  between 
heirs  as  to  rights  derived  through  contracts  or  transactions 
with  the  ancestor,  none  of  the  parties  are  c^unpetent  to  tentify 
as  to  declarations  made  by  him.  The  case  falls  fully  within  the 
spirit  of  section  499  of  the  statutes.  Wiseman  v.  Wiseman, 
73  Ind.  112  (38  Am.  R.  115),  and  cases  cited ;  ChttreU  v.  Cot- 
trelly  81  Ind.  87 ;  (hpp  v.  Ayers,  89  Ind.  60 ;  OidhreU  v. 
Cuihrdly  101  Ind.  375;  Lamb  v.  Lamb,  105  Ind.  456,  seep. 
459. 

A  conveyance  or  transfer  of  property  by  a  parent  to  a  child 
\s  prima  facie  an  advancement,  and  not  a  gift ;  it  may,  how- 
ever, be  shown,  by  competent  witnesses,  that  the  conveyance 
or  transfer  was  intended  as  a  gift.  DiUman  v.  Oxt,  23 
Ind.  440;  Duling  w.  Johnson,  32  Ind.  155;  Stohesbernf  y. 
Beynolds,  57  Ind.  425 ;  Dille  v.  Webb,  61  Ind.  86.  But  for 
the  purpose  of  proving  the  declarations  of  the  deceased  fitther, 
in  order  to  defeat  the  presumption  of  law  that  the  convey- 
ance or  transfer  was  an  advancement,  the  children  who  seek 
to  overthrow  the  presumption  are  not  competent  witnesses  in 
an  action  in  which  they  are  parties. 

The  parties  joined  in  a  motion  for  a  new  trial,  and  even  if 
we  should  regard  the  rulings  of  the  trial  court  as  erroneous 
as  against  some  of  the  appellants,  we  could  not  reverse,  for, 
if  a  motion  for  a  new  trial  is  not  well  made  as  to  all  who 
unite  in  it,  there  is  no  error  in  overruling  it.  Boyd  v.  An- 
derson, 102  Ind.  217 ;  Feeney  v.  Mazelin,  87  Ind.  226 ;  fird 
Nafl  Bank  v.  Colter,  61  Ind.  153;  £ktep  v.  Burke,  19  Ind. 
87 ;  Teter  v.  Hinders,  19  Ind.  93.     We  can,  therefore,  do  no 
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more  than  ascertain  whether  all  of  the  defendants  who  join  in 
the  motion  are  entitled  to  a  new  trial,  and,  finding  that  they 
are  not,  we  must  affirm  the  judgment  even  though  as  to  mme 
-of  them  there  were- erroneous  rulings. 
Judgment  affirmed. 
Filed  Oct.  7, 1S86. 


Meroentheim  v.  The  State. 

'CflnmiAi.  LAW.—Indietment.  —  Betnm.—  TTiai.  —  'WbeTe  it  affirmatively 
ftppetin  th&t  the  indtctment  set  oat  in  the  tmucript  was  duly  returned 
into  court,  and  that  the  defendant  appeared. and  pleaded  thereto,  it  in 
snflleiently  ihown  that  the  trial  was  had  upon  snch  mdiclment,  and  the 
fact  that  the  iadictmeat  and  cause  bear  different  numbers  is  immaterial- 

■■■8ltUe.  —  Publie  JVuuMn«.—7BdtBlFMn/,—i)up(KM(i/.— Where  the  doing  of  any 
one  of  a  numlrer  of  distinct  acts  is  made  an  offence  to  which  the  same 
punishment  is  atSied,  as  in  section  2066,  R.  H.  IS81,  relating  to  pablii; 
nuisances,  the  doing  of  any  one  or  more  of  such  acts  hy  the  same  person, 
at  the  same  time,  conHtitutw  but  a  BJogle  offence,  which  may  be  chained 
in  the  same  count  of  indictment  without  duplicity. 
Same. — XegatLeiag  Eaxpiion  ia  Statute. — An  indictment  founded  on  section 
2066,  (or  creating  a  nuisance,  need  not  negative  the  exception  contained 
IM  the  proviso  to  such  section. 
Same. — Ducriptian  «f  LoealUy  and  Bannem. — Where  the  acts  mentioned  in 
the  indictment  are  unlawfully  done  and  are  Injurious  to  the  property 
and  health  of  others,  they  constitute  an  indictable  offence,  without 
regard  to  tfaebusiReasinwhich  thedefendunts  are  engaged,  and  a  descriji- 
tion  of  the  locality  and  business  is  not  assential  to  the  validity  of  the 
indictment. 

iSamb. — Emdmec^Feding  Betioten  Witiuti  and  DtfendanL — Where  a  wit- 
ness for  the  prosecution  has  testified  concerning  thu  state  of  feeling 
existing  between  himself  and  the  defendant,  evidence  as  to  his  (eeliiiK 
toward  those  of  the  defendant'a  race  who  reside  in  the  community,  may 
properly  be  excluded. 

^AVE.— Pftjvico/  Condition  tf  Thing  or  Lafality.—Gmpariton.—Vhen  the 
physical  condition  of  a  thing  or  locality  is  in  question,  at  the  time  a 
■  certain  event  happened,  it  is  xnmetimes  competent  to  show  such  condi- 
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tion  at  other  times  shortly  before  or  after  the  eyeat,  and  that  it  vas  ini 
the  same  condition  when  the  event  occurredi  but  this  rule  does  not 
apply,  in  a  prosecution  for  maintaining  a  nuisance,  to  a  comparison  of' 
odors  arising  therefrom  covering  a  period  of  several  years. 

Same. — Neglect  or  Act  of  Ciiy  will  not  Excuse  Oreatioj^  cf  Nuisance  by  CUizen.  — 
One  who  is  prosecuted  for  discharging  refuse  substances  from  his  milU- 
into  a  canal  bed,  and  thereby  creating  a  nuisance,  is  not  excused  by  the 
fact  that  the  city  in  which  his  mills  are  situate  had  failed  to  provide 
suitable  drainage,  or  had  previously  obstructed  the  flow  of  water  In  ibe 
canal. 

Same. — Knmvledge.  —  Pi'ej<umf)tion. — Where  it  is  shown  that  the  owner  of 
the  mills  lived  in  the  vicinity,  and  that  the  alleged  nuisance  had  existed 
for  two  years,  it  will  be  presumed,  in  the  absence  of  any  showing  to  the 
contrary,  that  he  had  such  knowledge  as  made  him  responsible  therefor.- 

Same. — Number  of  Witnesses. — Limit, — Discretion. — It  is  within  the  discre- 
tion of  the  trial  court  to  fix  a  reasonable  limit  to  the  number  of  wit- 
nesses on  a  given  subject. 

Same.— ^6w  ZHo/. — Misconduct  of  Juror, — Where  misconduct  of  juron  is 
alleged  as  a  cause  for  a  new  trial,  the  misconduct  must  be  shown,  aud 
not  left  to  inference. 

Same.  —  Jmrnatei^iat  Variance.  —  A  variance  in  a  matter  of  unnecessary 
description  will  not  authorize  a  reversal. 

From  the  Miami  Circuit  Court. 

a.  P.  Effingei*  and  iJ.  /.  Lovelandy  for  appellant. 
F.  T.  Ilordf  Attorney  General,  C.  R.  Pence-,  Prosecatiny 
Attorney,  and  S.  D.  Carpenter^  for  the  State. 

MiTCHKLL,  J. — At  the  June  terra,  1884,  of  the  Miami  Cir- 
cuit  Court,  the  grand  jury  of  Miami  county  present-cd  that 
Moses  Oppenheimer,  Harry  W.  Strause  and  Lewis  Mergen- 
theim  did,  near  the  dwelling-houses  of  divers  citizens,  whose 
names  are  set  out,  unlawfully  cause,  procure,  and  permit  large 
quantities  of  filth,  dirty  and  impure  water,  suds,  and  other 
offensive  substances,  to  be  collected,  and  to  remain  near  said 
dwelling-houses,  by  reason  whereof  divQrs  offensive  and  un- 
wholesome stenches  and  smells  were  emitted  therefrom,  so 
that  the  air  was  filled  and  impregnated  with  noisome  smells 
and  thereby  rendered  unwholesome  to  the  citizens  of  .said 
(MMintv. 

Before  the  trial  commenced  the  death  of  Oppenheimer  was 
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suggested  upon  the  record ;  Strause  was  acquitted ;  whilst 
Mergentheim  was  found  guilty,  and  a  fine  of  twenty  dollars 
assessed  against  him. 

The  first  point  made  against  the  regularity  of  the  proceed- 
ings is,  that  it  is  not  shown  by  the  record  that  the  trial  was 
had  upon  the  indictment  returned  by  the  grand  jury.  This 
point  is  without  merit.  The  record  recites  that  an  indict- 
ment, a  copy  of  which  is  set  out,  was  properly  returned  by 
a  grand  jury  duly  empanelled,  the  indictment  being  numbered 
983.  The  subsequent  proceedings,  as  the  record  shows,  were 
had  in  cause  numbered  460.  They  follow  in  regular  order,, 
and  are  shown  to  be  proceedings  on  the  indictment.  That 
the  number  on  the  indictment  and  the  number  of  the  cause 
were  different,  is  immaterial.  It  affirmatively  appears  that 
the  indictment,  set  out  in  the  transcript,  was  returned  into 
court,  and  that  the  appellant  appeared  and  pleaded  to  the 
indictment  returned.  The  case  is  fully  covered  at  this  point 
by  what  was  said  in  Wall  v.  fHate,  23  Ind.  150.  See,  alsOy 
Mathis  V.  State,  94  Ind.  562;  Heath  v.  State,  101  Ind.  512  > 
Epps  v.  State,  102  Ind.  539 ;  PaclgeU  v.  Staie,  103  Ind.  550; 
Ilenning  v.  State,  106  Ind.  386. 

The  indictment  is  predicated  u|>on  section  2066,  R.  S.  1881. 
By  this  section  the  doing  of  any  one  of  a  number  of  distinct 
and  separate  acts  is  made  a  crime  to  which  precisely  the  same 
punishment  is  affixed.  In  such  a  case,  the  doing  of  any  one 
or  more  of  the  prohibited  acts  by  the  same  person,  at  the 
same  time,  constitutes  but  a  single  offence,  which  may  be 
charged  in  the  same  count  of  an  indictment  without  render- 
ing it  subject  to  the  infirmity  of  duplicity.  Davis  v.  State^. 
100  Ind.  154;  Fahnestock  v.  State,  102  Ind.  156. 

The  section  referred  to  prescribes,  among  other  things,  that 
"  Whoever  *  *  *  causes  or  suffers  any  offal,  filth,  or  noisome 
substance  to  be  collected  or  to  remain  in  any  place,  to  the  dam- 
age or  prejudice  of  others  or  the  public,"  shall  be  subject,  upon* 
conviction,  to  certain  penalties.  The  indictment  charges  the. 
violation  of  this  part  of  the  section  alone,  but  if  it  had  com- 
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bined  conjunctively  any  or  all  of  the  other  prohibited  acts, 
and  had  charged  that  all  such  acts  were  done  at  the  same 
time  by  the  same  persons,  the  objection  that  it  was  bad  for 
duplicity,  would  not  have  been  well  made.  The  distinction 
between  the  case  before  us,  and  Knopf  v.  State,  84  Ind.  316, 
is  apparent.  In  the  case  cited,  a  single  count  in  the  indict- 
ment charged  offences  prescribed  in  three  separate  sections 
of  the  statute,  to  each  of  which  a  different  punishment  was 
annexed. 

It  is  said  further  that  the  indictment  was  bad,  because  it 
did  not  negative  the  exception  contained  in  the  proviso 
found  in  section  2066,  which  authorizes  towns  and  dties  to 
enact  and  enforce  ordinances  for  the  protection  of  the  pub- 
lic health. 

It  is  difficult  to  perceive  how  the  acts  charged  could  have 
been  done  in  pursuance  of  any  ordinance  for  the  promotion 
of  public  health.  At  all  events,  if  the  defendants  were  act- 
ing under  the  power  conferred  by  an  ordinance,  that  was  a 
proper  matter  to  be  shown  in  defence.  State  v.  Maddox,  74 
Ind.  105. 

The  indictment  under  examination  charged  that  the  de- 
fendants unlawfully  caused,  procured,  permitted  and  suffered 
large  quantities  of  filth,  etc.,  to  be  collected  and  to  remain, 
etc.  It  was  not  necessary,  as  the  appellant  contends,  to  de- 
scribe with  more  particularity  the  means  by  which  this  was 
done.  If  the  acts  mentioned  were  unlawfully  done,  and  were 
injurious  to  the  property  and  health  of  others  as  charged, 
they  constituted  an  indictable  offence,  irrespective  of  the 
business  in  which  the  defendants  may  have  been  engaged. 
Conceding  that  the  business  in  which  the  defendants  were 
engaged,  and  the  locality  and  surroundings  of  the  establish- 
ment in  which  it  was  conducted,  were  important  elements  in 
determining  whether  or  not  such  business  was  so  carried  on 
as  to  constitute  an  offence,  a  description  of  the  locality  and 
business  was  not  essential  to  the  validity  of  the  indictment. 

A  special  answer  was  filed,  to  which  a  demurrer  was  sns- 
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tained.  While  this  ruling  is  assigned  for  error,  nothing 
further  is  said  concerning  it,  than  that  the  facts  stated  in  the 
idea  or  answer  are  incompatible  with  guilt  on  the  part  of 
the  defendants.  We  are  unable  to  perceive  that  any  error 
was  committed  in  sustaining  the  demurrer.  The  facts  pleaded 
constituted  no  defence. 

Gottlieb  Conradt  testified  on  behalf  of  the  State.  On  croas- 
<isa«iiiiation  be  wafi  asked  the  following  question :  '^  Is'nt  it 
a  fact  that  you  are  indignant  at  the  Jews  in  the  city  of  Pern." 
Haying  previously  been  required  to  answer,  as  to  the  state 
of  feeling  existing  between  himself  and  the  defendants,  the 
court  sustained  an  objection  to  the  foregoing  and  other  sim-( 
ilar  questions.  In  this  there  was  no  error.  While  it  is  not 
irrelevant  to  inquire  of  a  witness,  who  has  testified  against  a 
party,  whether  or  not  he  entertains  or  has  expressed  feel- 
ings of  hostility  toward  the  party  concerned,  the  record  dis- 
closes that  the  rights  of  the  appellant  suffered  no  abridgment 
ID  that  respect. 

The  indictment  was  returned  in  June,  1884.  The  defend- 
ants at  the  trial  offered  to  prove  that  subsequent  to  that  date, 
in  1885,  no  offensive  odors  were  emitted  from  the  canal  into 
which  the  water  from  their  woollen  mills  was  discharged,  and 
which,  becoming  stagnant,  caused  the  odors  complained  of. 
They  proposed  in  the  same  connection  to  prove  that  the  odors 
emanating  therefrom,  from  1882  to  1885,  were  of  the  same 
character  during  the  whole  intervening  period.  This  testi- 
mony was  excluded.     In  this  no  error  was  committed. 

Where  the  physical  condition  of  a  thing  or  locality  is  in 
question,  at  the  time  a  certain  event  happened,  it  may  be 
competent  under  some,  circumstances  to  show  the  condition 
of  the  thing  or  locality  at  other  times  shortly  before  or 
afler  the  event,  and  that  it  was  in  the  same  condition  when 
the  event  in  question  took  place,  but  we  think  it  would  be 
carrying  this  rule  too  far  to  apply  it  to  a  comparison  of 
•odors  covering  a  period  of  several  years. 

The  defendants  proposed  to  ask  a  witness  the  following 
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question :  '^  What  is  the  main  business  of  the  Peru  Woollen. 
Mills?" 

The  court  sustained  an  objection  to  the  question.  It  is  in- 
sisted that  this  was  error.  As  it  does  not  appear  by  any 
statement  in  the  record  what  the  witness  would  have  testi- 
fied to  in  answer  to  the  question^  the  point  as  made  presents 
nothing  for  decision. 

Another  witness^  who  testified  to  the  offensiveness  of  the 
matter  discharged  into  the  canal^  was  asked  whether  the  canal 
would  not  have  been  as  offensive  without  the  refuse  from  the 
woollen  mills  as  with  it?  The  exclusion  of  an  answer  to  this 
^  question  was  manifestly  proper.  It  simply  invited  the  opin^ 
ion  of  the  witness  upon  the  matter  in  issue. 

•The  testimony  as  to  the  health  of  the  operatives  in  the 
mills  or  dye  rooms  was  also  properly  excluded.  It  was  im- 
material even  if  those  in  the  mills  suffered  no  inconvenience^ 
provided  the  defendants  allowed  substances  to  be  discharged 
from  their  mills  into  the  canal^  two  hundred  or  three  hun- 
dred feet  distant,  which  were  permitted  to  remain,  to  the 
discomfiture  of  those  in  the  near  vicinity.  Equally  imma- 
terial was  the  testimony  proposed  by  another  witness,  by 
whom  the  defendants  sought  to  show  that  others  in  the 
vicinity  maintained  bad-smelling  substances  on  their  premises. 

The  court  limited  the  parties  to  the  examination  of  seven- 
witnesses  on  each  side,  in  respect  to  the  subject  of  the  condi- 
tion of  the  canal^  and  the  odors  emitted  therefrom.  A  rea- 
sonable limitation  is  within  the  discretion  of  the  court.  We- 
can  not  say,  since  the  defendants  were  notified  of  the  limita- 
tion beforehand,  that  there  was  any  abuse  of  discretion  in  this 
case.  Butler  v.  State,  97  Ind.  378 ;  Union  R.  R.,  etc.,  Co,  v. 
Moore,  80  Ind.  458. 

While  it  is  true,  the  court  did  not  in  terms  announce  that 
the  defendants  would  be  limited,  a  limit  was  established  and 
announced  by  the  court  as  against  the  State  at  seven,  the  de- 
fendants having  moved  to  establish  the  State's  limit  at  three 
witnesses.     Having  established  a  limit  against  the  State,  the 
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defendants  were  bound  to  infer  that  a  like  limit  would  be 
applied  to  them. 

It  was  no  excuse  for  the  defendants,  assuming  that  they 
discharged  substances  from  their  mills  in  such  manner  as  to 
create  a  nuisance,  that  ^he  city  of  Peru,  within  which  their 
mills  were  situate,  failed  to  provide  suitable  drainage,  or  that 
the  city  had  some  years  before,  obstructed  the  flow  of  the 
'water  in  the  canal.  If  the  city  interfered  with,  or  appropri- 
ated any  rights  which  the  defendants  had  to  flow  their  refuse 
into  or  through  the  canal,  their  remedy  was  against  it.  Such 
•interference,  if  it  took  place,  gave  them  no  right  to  use  their 
mills  in  such  manner  as  to  create  a  nuisance,  and  injure  the 
4iealth  and  property  of  others. 

One  of  the  grounds  for  a  new  trial  is  based  upon  the  affi- 
davit of  one  Griggs,  in  which  he  deposes  that  two  of  the  jurors, 
-who  took  supper  at  his  house  during  the  progress  of  the  trial, 
read  a  newspaper  in  which  there  was  an  article  making  al- 
lusion to  the  trial  and  its  importance.  It  does  not  appear 
that  the  article  alluded  to  was  seen  or  read  by  the  jurors,  and, 
presuming  against  misconduct  until  the  contrary  appears,  we 
jnust  assume  that  if  the  jurors  saw  the  article  alluded  to  they 
refrained  from  reading  it.  Besides,  it  does  not  appear  that 
the  alleged  misconduct  was  not  known  to  the  defendants  be- 
fore the  jury  retired  to  consider  of  their  verdict.  Henning  v. 
JSiate,  Hupra, 

Some  mild  criticism  is  made  in  respect  to  one  of  the  in- 
structions, but  we  see  nothing  in  it  which  was  irrelevant  to 
•the  case,  nor  does  it  state  the  law  inaccurately. 

An  examination  of  the  record  discloses  tlmt  there  was  evi- 
dence reasonably  tending  to  sustain  the  verdict.  It  is  said 
the  proof  docs  not  show  that  the  appellant  had  knowledge 
of  the  fact  that  the  mills  were  so  managed  as  to  create  a 
nuisance.  This  was  peculiarly  a  matter  of  defence.  He  was 
proved  to  be  one  of  the  proprietors  of  the  mills.  He  lived 
in  the  vicinity.  There  vrsfi  evidence  tending  to  prove  that 
.the  condition  of  things  complained  of  existed  for  two  years 
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and  more.  In  this  state  of  the  case,  the  appellant  haTiiig 
offered  no  explanation,  it  must  be  presumed  he  had  Mieh 
knowledge  as  made  him  responsible  for  the  actual  condi- 
tions produced  by  his  own  property.  Grader  v.  Stale^  106 
Ind.  271. 

It  is  said  lastly,  that  there  is  a  variance  between  the  proof 
and  the  charge  as  laid  in  the  indictment,  in  this,  the  crime  i^ 
laid  as  having  been  committed  "  at  and  near  the  dwelling- 
houses  of  Eli  Betzner,  Theodore  Conradt,  Henry  J.  Miller, 
Joseph  Reyburn,  and  divers  other  citizens,"  while  the  proof 
shows  that  the  offensive  matter  was  located  near  the  resi- 
dences of  Eli  Betzner,  Theodore  Conradt,  Joseph  Reyburn, 
"  and  a  man  by  the  name  of  Miller."  The  proof  with  refer- 
ence to  the  Miller  residence  was  to  the  effect,  that  Mrs.  Mil- 
ler lived  there  and  "  a  man  by  the  name  of  Miller."  Mrs. 
Miller  testified  that  her  sou  Henry  was  a  member  of  her 
family,  and  w&s  sickened  on  account  of  the  odors  complained 
of.  Upon  this  testimony  it  may  have  been  inferred  by  the- 
jury  that  the  son,  Henry  Miller,  was  the  person  whose  dwell- 
ing-house was  affected  by  the  acts  complained  of.  The  fail- 
ure to  prove  the  initial  letter  of  the  middle  name  is  not  a 
variance.  Choen  v.  State,  52  Ind.  347  (21  Am.  R.  179).  The 
proof  at  this  point  is  not  entirely  satisfactory.  But  the  vari- 
ance, if  such  it  be,  had  reference  only  to  a  matter  of  unnec- 
essary description ;  and  for  a  mere  failure  to  prove  with  tech- 
nical exactness  an  averment  which  was  not  necessary  nor  of 
the  essence  of  the  offence  charged,  we  would  not,  under  the 
rules  governing  appeals  in  criminal  cases,  be  authorijEed  to 
reverse. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  7, 1886. 
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BuMB  V,  Gard  et  al.. 

Decedents'  Estates. —  Widnw^s  Interefd.— Sale  cf  Whole  EsUUe  to  Pay  Hiu- 
band'8  Debts. —  When  Binding  on  Hevn. — While  the  widow's  interest  can 
not  be  sold  to  pay  the  debts  of  her  deceased  husband,  on  the  petition  of 
the  latter's  administrator,  yet,  if  she  be  dead  and  her  heirs  are  made 
parties  to  the  petition,  a  sale  of  the  whole,  under  an  order  of  the  court, 
will  deprive  them  of  title. 

Same. —  Receipt  by  Heir  {^  Purehaae- Money, —  Estoppel — Where  an  heir, 
having  full  knowledge  that  the  whole  estate  in  the  land  has  been  sold 
on  petition  of  the  administrator,  receives  and  retains  the  purchase- 
money  remaining  after  the  payment  of  debts,  he  can  not  avoid  the  sale. 
ElKott  V.  Fi-akettf  71  Ind.  412,  distinguished. 

From  the  St.  Joseph  Circuit  Court. 

W,  W.  Woollen  and  A.  Anderson^  for  appellant. 
X.  Hubbard  and  W,  G.  George^  for  appellees. 

Elliott,  J. — Valentine  Bumb  died  the  owner  of  the  real 
estate  in  controversy,  leaving  surviving  him  his  widow,  Sophia 
Bumb,  and  bis  son,  the  appellant,  Charles  Bumb.  The  ad- 
ministrator of  the  estate  of  Valentine  Bumb  filed  a  petition 
asking  for  the  sale  of  all  the  land,  and  to  this  petition  the 
appellant,  the  son  of  the  deceased,  was  made  a  party.  An 
order  was  made  directing  the  sale  of  all  the  land,  and  John 
Ruddick,  the  appellees'  grantor,  became  the  purchaser.  Sophia 
Bumb,  the  widow  of  the  intestate  and  mother  of  the  appel- 
lant, died  in  the  year  1870,  and  the  petition  to  sqII  the  land 
was  filed  in  1873.  The  administrator  accounted  to  the  guar- 
dian of  the  appellant  for  the  proceeds  of  the  sale  of  the  land, 
and  the  guardian  afterwards  paid  to  the  appellant  nine  hun- 
dred and  fifleen  dollars,  which  he  still  retains  with  knowledge 
thai  the  money  was  the  avails  of  the  sale  of  all  the  real  estate 
remaining  after  payment  of  debts. 

The  court  would  have  had  no  authority  to  sell  the  interest 
of  the  appellant's  mother  had  she  been  living,  but  the  order 
for  the  sale  of  the  interest  of  the  mother  would  have  been 
beyond  the  power  of  the  jurisdiction  of  the  court.     It  would 
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have  been  void  had  she  been  living  at  the  time  the  order  was 
made^  for  it  is  well  settled  by  our  decisions  that  an  order  di- 
recting the  sale  of  the  widow^s  interest  to  pay  the  debts  of 
her  deceased  husband,  is  void  for  want  of  jurisdiction.  Kent 
V.  Taggart,  68  Ind.  163;  Armstrong  v.  CamU,  78  Ind.  476; 
Feppev  V.  Zahnsinger,  94  Ind.  88;  Clark  v.  Deutsch,  101  Ind. 
491,  SCO  p.  494;  Bryan  v.  Uland,  101  Ind.  477.  But  here 
the  widow  died  long  prior  to  the  time  the  order  was  made^ 
4ind  the  rule  does  not  apply. 

It  is  a  well  established  rule  that  children  who  are  made 
parties  to  an  administrator's  petition  to  pay  debts  are  bound 
by  the  order  of  the  court  as  to  existing  titles,  but  not  as  to 
titles  afterwards  acquired.  Elliott  v.  Frakes,  71  Ind.  412; 
Avery  v.  Akins,  74  Ind.  283;  Kenney  v.  Phillipy,  91  Ind. 
^11,  and  cases  cited;  Bryan  v.  Uland,  supra;  Thorp  v. 
JTaneSy  ante,  p.  324. 

I^n  this  instance,  the  appellant  had  title  to  his  mother's  one- 
third  interest  at  the  time  the  petition  was  filed;  that  title  he 
acquired  at  her  death  in  1870.  The  judgment  on  the  admin- 
istrator's petition,  it  would  seem  clear,  does,  therefore,  deprive 
him  of  title.     Lantz  v.  MaffeU,  102  Ind.  23. 

There  is  still  another  rule  which  requires  consideration  here, 
:and  that  is  this:  Where  a  party  is  sued  in  one  capacity  only, 
the  judgment  estops  him  as  to  the  capacity  in  which  he  is 
sued,  and  none  other.  Craighead  v.  Dalton,  105  Ind.  72,  see 
p.  76 ;  Lord  v.  Wilcox,  99  Ind.  491 ;  Elliott  v.  Frakesl supra ; 
Unfried  v.  Heberer,  63  Ind.  67;  Bigelow  Elst.  66;  Freeman 
Judg.,  section  156. 

In  this  case,  if  the  appellant  had  been  sued  solely  in  the 
capacity  of  heir  of  his  father,  no  right  subsequently  enuring 
to  him  as  the  heir  of  his  mother  would  have  been  adjudi- 
cated; but  here  the  appellant's  mother  died  in  1870,  three 
years  prior  to  the  filing  of  the  petition,  and  it  would  seem 
that  the  case  falls  within  the  rule  declared  iu  the  cases  of 
Lantz  V.  Maffett,  supra,  Carver  v.  Carver,  97  Ind,  497,  /Sfoei- 
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toeU  V.  StijiCy  ex  rd,,  101  Ind.  1,  and  Craighead  v.  DaHoriy 
-supra. 

There  is  another  principle  which  applies  here,  and  in  itself 
is  sufficient  to  rule  the  case  against  the  appellant.  Where  an 
heir,  having  full  knowledge  that  all  of  the  estate  in  the  land 
has  been  sold  on  the  petition  of  the  administrator,  receives 
and  retains  the  purchase-money  remaining  after  the  payment 
of  debts,  he  can  not  avoid  the  sale.  He  can  not  have  both 
the  money  and  the  land.  Equity  will  not  uphold  such  a 
claim.  In  accordance  with  this  general  doctrine,  it  has  often 
been  held  that  an  heir  who  has  full  knowledge  of  his  right, 
^nd  with  such  knowledge  receives  and  retains  the  purchase- 
money,  can  not  vacate  the  sale  and  obtain  the  land.  This 
principle  is  often  applied  in  analogous  cases.  Smith  v.  Warden, 
19  Pa.  St.  424;  Evans  y.  Snyder,  64  Mo.  516;  Davis  y. 
Handy,  37  N.  H.  65 ;  OolbeH  v.  Daniet,  32  Ala.  314 ;  l^orrs 
V.  Barker,  6  Johns.  Ch.  166 ;  State  v.  Stanley,  14  Ind.  409, 
and  cases  cited  p.  412 ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Norman, 
22  Ind.  63,  see  p.  66 ;  Morris  v.  Stewart,  14  Ind.  334. 

The  record  before  us  shows  that  the  administrator  accounted 
to  the  appellant  for  all  of  the  proceeds  of  the  sale,  and  this 
distinguishes  the  case  from  Elliott  v.  Frakes,  supra,  for  there 
the  court  said  that  the  inference  was  that  the  only  avails  re- 
ceived by  the  heirs  were  those  arising  from  a  sale  of  their 
interest.  It  has  been  held,  in  accordance  with  the  general 
principle  of  equity  here  stated  by  us,  that  if  the  widow,  with 
knowledge  of  all  the  facts,  elects  to  receive  the  purchase- 
money,  she  can  not,  so  long,  at  least,  as  she  retains  the  money, 
successfully  dispute  the  validity  of  the  sale,  and  that  princi- 
ple must  apply  here.     Pepper  v.  Zahnsinger,  supra. 

Judgment  affirmed. 

Filed  Oct.  8, 1886. 
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Criminal  Law. — Affidavit  and  In/onnaiion. —  Variance  Betweeoy  as  to  Date  of 
Offtnce, — Qerieal  Error. —  Uncertainty. —  Motion  to  Qua^h. — The  affidavit 
charged  that  the  offence  was  committed  October  21st,  1885.  The  infor- 
mation charged  that  it  was  committed  October  21st,  1886.  The  affidavit 
was  sworn  to  January  16th,  1886,  and  both  affidavit  and  information 
were  filed  on  the  latter  date. 

Heldy  that  the  date  as  given  in  the  information  is  a  mere  clerical  error, 
and  in  the  absence  of  a  motion  to  quash  for  unccfrtaintj,  the  error  i5 
not  available  on  appeal,  as  it  did  not  prejudice  the  subetantial  righta 
of  the  defendant. 

Same. — Arrest  of  JudgmetU, — A  motion  in  arrest  of  judgment  will  not  be 
sustained  for  mere  defects  or  uncertainties  in  a  criminal  pleading. 

From  the.  Sullivan  Circuit  Court. 

J.  T.  Hays,  H.  J.  Hays,  J.  C.  Briggs  and  W.  C.  Huttz,  for 
a])pel]ant. 

F.  T.  Hord,  Attorney  General,  8.  W.  Axtell^  Prosecuting 
Attorney,  /.  IF.  Shelton  and  J.  8.  Bays,  for  the  State. 

HoWK,  C.  J. — Upon  affidavit  and  information,  the  appel- 
lant herein  was  prosecuted,  tried  by  a  jury  and  found  guilty 
of  an  assault  and  battery,  with  intent  to  commit  rape,  upon 
one  Augusta  Folske,  and  his  punishment  was  assessed  at  im- 
prisonment in  the  State  prison  for  the  term  of  seven  years,, 
and  a  fine  in  the  sum  of  $400.  Over  his  motion  in  arrest^ 
the  court  rendered  judgment  against  appellant,  upon  and  in 
accordance  with  the  verdict  of  the  jury. 

The  overruling  of  his  motion  in  arrest  of  judgment  is  the 
only  error  assigned  here  by  the  appellant. 

This  motion  was  in  writing,  and  the  appellant  assigned 
therein  the  following  causes,  for  the  arrest  of  judgment^ 
namely : 

*^  1.  Because  the  facts  stated  in  the  information  do  not  con- 
stitute a  public  offence  under  the  laws  of  Indiana. 

**  2.    Because  the  information  is  not  supported  by  a  good 
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afSdavit,  charging  the  same  offence  stated  and  charged  in  the 
information. 

"  3.  Because  the  affidavit  and  information^  in  this  cause,, 
do  not  charge  the  same  offence. 

"  4.  Because  the  information  alleges  that  the  offence  was. 
committed  on  October  21st,  1886,  and  the  affidavit  charges 
an  offence  as  having  been  committed  on  October  21st,  1885. 

"5.  Because  the  dates  in  the  affidavit  and  information, 
fixing  the  time  at  which  the  said  offence  is  alleged  to  have 
been  committed,  are  different  dates/* 

It  will  be  readily  seen  from  these  written  causes,  that  ap- 
pellant's motion  in  arrest  was  predicated  solely  upon  the  fact,, 
apparent  in  the  record,  that  while  the  affidavit  charged  that 
the  offence  was  committed  on  the  21st  day  of  October,  1885,. 
the  information  charged  that  it  was  committed  on  the  21st 
day  of  October,  1886.  It  is  shown  by  the  record  that  the 
affidavit  was  sworn  to  by  the  prosecuting  witness  on  the  16th 
day  of  January,  1886,  and  that,  on  the  same  day,  such  affi- 
davit and  the  information  founded  thereon  were  both  filed  in 
the  court  below.  The  information  shows  upon  its  face,  that 
it  was  intended  to  charge  the  appellant  therein  and  thereby 
with  the  commission  of  a  past  offence,  and  the  same  offence 
whereof  the  prosecuting  witness,  "Augusta  Folske,  has  this 
day  complained  on  oath.'*  Construing  the  affidavit  and  in- 
formation as  constituting  a  single  criminal  charge,  and  taking 
into  consideration  the  date  of  the  filing  as  heretofore  stated,, 
it  seems  clear  to  us  that  the  use  of  the  figures  1886,  in  the 
charging  part  of  the  information,  is  a  palpable  clerical  error, 
and  that  the  date  of  the  commission  of  the  offence  charged 
was  con*ectly  stated  in  the  affidavit,  but  not  in  the  informa- 
tion. The  utmost  that  can  be  said,  however,  of  the  legal 
effect  of  the  difference  between  the  dates  given  of  the  com- 
mission of  the  offence,  in  the  affidavit  and  in  the  information, 
is,  that  the  written  charge  of  such  offence  was  not  sufficiently 
certain.  "That  the  *  *  *  information  does  not  state  the 
offence  with  sufficient  certainty,"  is  the  fourth  statutory  cause 
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for  which  a  defendant  may  move  to  quash  an  information. 
Section  1759,  R.  8.  1881.  If  the  appellant  had  moved  the 
trial  court  to  quash  the  information  in  this  case,  it  would 
have  been  error,  under  our  decisions,  to  have  overruled  such 
motion.  Dyer  v.  State,  85  Ind.  525 ;  Murphy  v.  SUUe,  106 
Ind.  96. 

In  the  case  in  hand,  however,  no  motion  to  quash  the  in- 
formation was  made  by  the  appellant;  but  after  trial  and  the 
verdict  of  a  jury  finding  him  guilty  of  the  offence  charged, 
he  sought  to  avail  himself  of  the  technical  defects  and  un- 
certainties in  the  affidavit  and  information,  resulting  clearly 
from  a  merely  clerical  error,  by  his  motion  in  arrest  of  judg- 
ment. This  he  can  not  do,  we  think,  under  our  law.  Our 
statute  provides,  that  a  motion  in  arrest  may  be  granted  by 
the  court,  in  a  criminal  case,  for  either  of  the  following 
causes :  1.  Where  the  offence  charged  is  not  within  the  juris- 
diction of  the  court ;  and  2.  Where  the  facts  stated  in  the 
indictment  or  information  do  not  constitute  a  public  offence. 
Section  1843,  R.  S.  1881.  In  this  case,  there  is  no  pretence 
that  the  offence  charged  was  not  within  the  jurisdiction  of 
the  trial  court;  but  it  is  claimed  that  the  facts  stated  do 
not  constitute  a  public  offence,  solely,  however,  because  of 
the  clerical  error  in  the  date  of  the  offence  as  stated  in  the  in- 
formation. We  are  of  opinion  that  there  was  no  defect,  im- 
perfection or  uncertainty  in  the  affidavit  and  information  in 
this  cause,  which  could  possibly  tend  to  the  prejudice  of  the 
substantial  rights  of  the  appellant  upon  the  merits;  and 
surely  it  can  not  be  claimed  that  the  facts  stated,  in  such 
affidavit  and  information,  did  not  constitute  a  public  offence. 
For  mere  defects  or  uncertainties  in  a  criminal  pleading,  a 
motion  in  arrest  will  not  be  sustained.  This  is  settled  by 
our  decisions.  Oreenley  v.  State,  60  Ind.  141 ;  Bright  v.  Stctie^ 
90  Ind.   343;  Graeter  v.  State,  105  Ind.  271. 

In  section  1891,  R.  S.  1881,  it  is  provided  as  follows :  "In 
the  consideration  of  the  questions  which  are  presented  upon 
an  appeal,  the  Supreme  Court  shall  not  regard  technical  errors 
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or  defects  or  exceptions  to  any  decision  or  action  of  the  court 
below,  which  did  not,  in  the  opinion  of  the  Supreme  Ck>urt, 
prejudice  the  substantial  rights  of  the  defendant/' 

This  section  of  the  statute  prescribes  the  rule  which  should 
govern  this  court  in  the  consideration  of  all  appeals  in  crim- 
inal causes.  Applying  this  rule  to  the  case  in  hand,  we  are 
forced  to  the  conclusion  that  there  are  no  errors,  defects  or 
exceptions,  in  the  record  of  this  cause,  which  could  or  did 
prejudice  the  substantial  rights  of  the  appellant;  and  in  such 
case,  of  course,  the  statute  requires  us  to  affirm  the  judgment 
below.  Clayton  v.  ^^U,  100  Ind.  201 ;  PadgeU  v.  State,  103 
Ind.  550;  Henning  v.  State,  106  Ind.  386. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  8, 1886. 


No.  12,943. 

The  State  v.  The  Evansville  and  Tebbe  Haute 

Railroad  Company. 

Criminal  Law. — Appeal  by  State, — Motion  to  Quash,^ Pendency  ef  Cfeiae. — 
While  a  criminal  case  is  still  pending  on  one  coant  of  the  indictment, 
the  State  can  not  appeal  from  a  raling  quashing  another  count.  Sec- 
tions 1846  and  1882,  R.  S.  1881,  considered. 

From  the  Knox  Circuit  Court. 

F.  T.  Hord,  Attorney  General,  W.  A.  (Mlop,  Prosecuting 
Attorney,  O.  W.  Shaw,  C.  B.  Kessinger  and  J.  8.  Pritchett, 
for  the  State. 

A.  Iglehart,  J.  E.  Iglehart  and  E.  Taylor,  for  appellee. 

Mitchell,  J. — The  Evansville  and  Terre  Haute  Railroad 
Company,  in  an  information  containing  two  counts,  was 
charged  with  having  violated  sections  2142  and  2143,  R.  S. 
1881,  which  relate  to  the  obstruction  of  navigable  streams. 
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Pursuant  to  the  provisions  of  section  1685,  R.  S.  1881,  the 
railroad  company  was  summoned  to  answer  the  information. 
It  appeared  by  counsel,  and  moved  to  quash  both  counts. 
The  motion  was  sustained  as  to  the  first  count,  and  overruled 
as  to  the  second.  Upon  an  exception  to  the  ruling  of  the 
court  in  sustaining  the  motion  to  quash  the  first  count,  the 
State  has  appealed,  and  has  assigned  this  ruling  as  error. 

Whether  a  trial  was  had  on  the  second  count,  or  if  had, 
with  what  result,  the  record  does  not  disclose.  It  seems  to 
be  conceded  in  argument  that  the  case  is  still  pending  in  the 
court  below  upon  that  count. 

The  question  is  now  made,  that  until  a  final  judgment  is 
reached,  which  disposes  of  the  whole  case,  no  appeal  lies. 
Appeals  by  the  State,  in  criminal  eases,  are  authorized  and 
regulated  by  sections  1846  and  1882,  R.  S.  1881. 
•  Under  the  first  mentioned  section,  the  prosecuting  attorney 
may,  upon  exception,  reserve  a  point  of  law  for  the  decision 
of  the  Supreme  Court,  and,  in  case  of  the  acquittal  of  the  de- 
fendant, may  take  the  question  so  reserved  to  the  Supreme 
Court  for  decision  by  appeal  within  one  year.  Under  the  lat- 
ter section,  an  appeal  may  be  taken  by  the  State  "  Ui>on  a 
judgment  for  the  defendant,  on  quashing  or  setting  aside  an 
information  or  indictment,"  or  "Upon  an  order  of  the  court 
arresting  the  judgment,"  or  "Upon  a  question  reserved  by 
the  State." 

The  construction  which  these  sections  have  received,  and 
the  only  construction  of  which  they  are  capable,  is,  that  an 
appeal  can  only  be  taken  by  the  State,  upon  a  question 
reserved,  in  case  the  defendant  has  been  acquitted.  State  v. 
Hamilton,  62  Ind.  409. 

The  only  other  instances  in  which  an  appeal  may  be  taken 
by  the  State  are,  either  when  a  judgment  for  the  defendant 
on  quashing  or  setting  aside  an  information  or  indictment  is 
given,  or  when,  after  trial  and  conviction,  a  motion  in  arrest 
iias  been  sustained  by  the  court. 
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The  judgment  for  the  defendant  on  a  motion  to  quash  the 
information  or  indictment^  which  will  authorize  an  appeal  by 
the  State,  must  be  a  judgment  which  finally  disposes  of  the 
whole  c^Lse,  and  not  merely  a  ruling  quashing  one  or  more 
counts  of  an  indictment,  leaving  other  counts  upon  which  the 
trial  may  proceed. 

Doubtless,  a  ruling  of  the  court,  quashing  an  indictment  or 
information  in  part,  would  be  such  an  opinion  of  the  court 
given  during  the  prosecution  of  a  cause  as  might  be  reserved 
under  section  1846,  and  from  which  an  appeal  could  be  taken 
in  case  of  the  acquittal  of  the  defendant  upon  the  final  trial. 

The  result  of  all  the  decisions  is,  that  it  is  only  from  final 
judgments  that  appeals  can  be  taken,  unless  otherwise  spe- 
cially authorized  by  statute,  and  it  is  only  after  judgment  for 
the  defendant,  either  of  final  acquittal,  or  in  quashing  or  set- 
ting aside  the  whole  information  or  indictment,  that  an  ap- 
peal may  be  taken  by  the  State.  State  v.  Spencer,  92  Ind. 
115;   Wingo  v.  State,  99  Ind.  343. 

The  ease  of  State  v.  Swope,  20  Ind.  106,  does  not  support 
the  argument  on  behalf  of  the  State  here.  That  case  decides 
nothing  more  than  that  the  judgment  or  ruling  of  the  court, 
that  the  information  be  quashed,  is  a  sufficiently  formal  judg- 
ment for  the  defendant,  to  authorize  an  appeal  by  the  State. 
The  reason  given  there  is  that  it  puts  an  end  to  the  case.  This 
could  only  be  so  in  case  the  whole  indictment  was  quashed, 
as  a  result  of  the  ruling  or  judgment  of  the  court. 

The  appeal  is  dismissed. 

Filed  Oct.  9, 1886. 
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No.  13,182. 

The  Boabd  op  Commissioners  op  Mabiok  County  v.  Cen- 
ter Township. 

Elections. — ExpeMCS  of  Township  EUctions  Must  be  Ihdd  by  County. — Under 
existing  statutes,  the  necessary  expenses  of  township  as  well  as  general 
elections  must  be  borne  by  the  county  and  paid  by  the  board  of  com- 
missioners out  of  county  funds. 

From  the  Marion  Superior  Court 

F.  J.  VaiiVarhis,  W.  W.  Spencer,  S.  Claypool  and  ir.  A, 
Ketoham,  for  appellant. 

JET.  N,  Spaan  and  /.  R,  Oarnahan,  fbr  appellee. 

HowK,  C.  J. — In  this  case  the  questions  for  our  decision 
are  fairly  presented^  as  well  for  the  appellant  as  for  the  ap- 
pellee, by  the  following  error  assigned  by  appellant,  in  gen- 
eral term  of  the  court  below,  namely :  That  the  court,  at 
special  term,  erred  in  its  conclusion  of  law  upon  the  facta 
found.  • 

At  appellant's  request  the  court  made  a  special  finding  of 
the  facts  of  this  case,  in  substance,  as  follows : 

1 .  At  the  election  for  township  officers,  held  in  April,  1 886, 
there  became  due  to  the  several  officers  of  the  election  boards, 
for  their  services  as  such,  the  aggregate  sum  of  $1,386. 

2.  Meals  were  furnished  to  such  election  boards  at  an 
aggregate  expense  of  $315. 

3.  An  expense  on  account  of  renting  rooms,  in  which  to  hold 
such  elections,  was  incurred,  amounting  to  the  sum  of  $315. 

4.  Stationery,  other  than  the  stationery  required  to  be 
furnished  by  the  county  auditor,  was  furnished  by  the  town- 
ship trustee,  amounting  to  $10.50. 

5.  The  ballot-boxes  were  repaired  and  delivered  to  the 
various  polling-places  at  an  expense  of  $68.70. 

6.  Certain  of  the  ballot-boxes  were  sent  for  by  the  board 
of  canvassers  at  an  expense  of  $6.  ' 

7.  There  was  an  expense  in  hauling  chutes  to  the  polling- 
places  of  $26. 


MAY  TERM,  1886.  685 


The  Board  of  CommisBionen  of  Marion  Cr»untj  v.  Center  Township. 


Since  said  election  the  township  trustee  of  Center  town- 
ship had  paid  each  and  every  of  the  above  and  forgoing 
items  of  expense  growing  out  of  said  elections,  and  had  prop- 
erly demanded  payment  thereof  from  the  defendant,  which 
was  refused.  ' 

The  court  at  special  t^m  stated,  as  its  conclusion  of  law 
upon  the  foregoing  facts,  that  the  plaintiff.  Center  township, 
was  entitled  to  recover  of  the  defendant,  the  board  of  com- 
missioners, etc.,  the  siyn  of  $2,126.20,  being  the  aggregate 
amount  of  the  expenses  of  the  April  election,  1886,  in  Center 
township,  as  found  by  the  court. 

Under  our  government  and  laws,  elections  must  be  held  at 
stated  times,  and,  of  course,  all  necessary  expenses,  incurred 
in  holding  such  elections,  must  be  borne  and  paid  out  of  public 
funds.  It  is  not  claimed  in  the  case  in  hand,  that  the  ex- 
penses of  the  April  election,  1886,  or  any  part  thereof,  were 
improper  or  unnecessary.  But  the  appellee  insists  that  all 
the  expenses  incurred,  growing  out  of  such  election,  were 
payable,  under  the  law,  out  of  the  county  funds,  and  that  Center 
township,  having  paid  the  amount  of  such  expenses,  has  a 
valid  claim  against  appellant  for  reimbursement  out  of  the 
funds  of  the  county.  The  trial  court  adopted  the  views  of 
the  appellee,  on  the  question  in  controversy,  and  rendered 
judgment  in  its  favor  against  appellant  for  the  full  amount 
of  the  expenses  of  such  election,  and  this  judgment  wa» 
affirmed  by  the  court  in  general  term. 

It  would  seem  to  be  clear,  that  all  the  expenses  incident 
to  a  general  election  must  be  borne  and  paid  by  the  proper 
county  board  out  of  the  proper  county  treasury.  The  stat- 
ute concerning  elections,  etc.,  in  force  since  September  19th, 
1881,  provides  for  the  holding  of  an  election  in  each  town- 
ship of  each  county  in  the  State,  on  the  first  Monday  of 
April,  1882,  and  every  second  year  thereafter,  for  the  pur- 
pose of  electing  certain  officers  for  the  township.  Of  course, 
it  would  have  been  competent  for  the  Legislature  to  have 
provided  that  the  expenses  of  such  election,  should  be  borne 
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by  the  proper  township,  and  paid  out  of  the  township  funds. 
But  the  statute  contains  no  such  provision.  It  does  provide 
that  such  township  elections  "  shall  be  conducted  by  the  offi- 
cers of  and  governed  by  the  provisions  of  the  law  with 
respect  to  general  elections  so  far  as  applicable."  Section 
4735,  R.  S.  1881.  Under  this  provision,  the  county  boards 
have  the  same  powers,  and  must  exercise  the  same  duties,  in 
relation  to  township  elections,  which  the  statute  confers  on 
them  with  respect  to  general  elections.  The  county  board 
must  provide  a  voting  place  in  each  precinct,  and  must  divide 
a  precinct  into  two  or  more  precincts,  whenever  public  con- 
venience or  the  public  good  may  require  it,  as  well  for  town- 
ship elections  as  for  general  elections.  Blank  forms  of  poll- 
books  and  other  forms  must  be  furnished  for  township  elec- 
tions, as  for  general  elections,  and  paid  for  out  of  the  county 
treasury.  The  county  board  must  provide,  at  the  expense 
of  the' county,  a  ballot-box  for  each  precinct  in  the  town- 
ship, for  township  as  well  as  for  general  elections.  So,  also, 
meals  must  be  furnished  to  the  members  of  the  election 
board,  at  the  regular  hours  for  meals,  during  the  election  day 
and  until  the  count  is  finished,  at  the  expense  of  the  county, 
as  well  in  township  as  in  general  elections. 

Construing  together  all  the  provisions  of  the  statute  con- 
cerning elections,  which  are  applicable  to  all  elections  alike, 
we  are  of  opinion  that,  it  was  tlie  intention  of  the  Legisla- 
ture, in  the  enactment  of  such  statute,  that  the  nece&<«ry  ex- 
penses of  all  elections,  township  as  Well  as  general,  should 
be  borne  and  paid  by  the  proper  county  board,  out  of  the 
funds  of  such  county.  We  have  found  no  error  in  the  record 
of  this  cause  which  authorizes  or  requires  the  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  with  eosis. 
FiledOct.  9,  1880. 
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Hensley  et  al.  v.  The  State. 

Crih rNAii  "Law.— Plea  of  Former  Jeopardy. —  What  Must  he  Shown, — In  plead- 
ing a  former  jeopardy  it  is  not  sufficient  to  show  that  a  jeopardy  once 
attached  to  the  defendant,  but  it  must  also  be  shown  that  it  was  not 
waived  by  him  by  any  act,  or  discharged  by  operation  of  law. 

Same. — IfoUe  Prosequi  to  CoutU  of  Indictment  During  Trial. — Former  Jeopardy, 
— Where  a  plea  of  former  jeopardy  shows  that  during  the  first  trial  the 
State  was  permitted,  over  defendant's  objection,  to  dismiss  as  to  one 
•count  in  the  indictment,  and  that  the  trial  proceeded  on  another  count, 
which  was  substantially  the  same  as  the  indictment  to  which  the  plea  is 
addressed,  but  the  plea  fails  to  show  the  result  of  such  trial,  it  is  bad. 
The  inference  in  such  case  is  that  there  was  no  final  judgment  on  the 
count  on  which  the  trial  was  had,  in  which  event  another  trial  thereon, 
or  on  a  new  indictment  embracing  the  same  facts,  is  proper. 

From  the  Marion  Criminal  Court. 

/.  W.  Gordon,  L.  0,  Bailey,  W.  T.  Brown  and  C.  F.  Rob- 
bins,  for  appellants. 

W.  N.  Harding,  Prosecuting  Attorney,  B,  Harrison,  W. 
H.  H.  Miller,  J.  B.  Elam  and  J.  B.  Kealing,  for  the  State. 

• 

NiBLACK,  J. — ^On  the  11th  day  of  June,  1885,  the  grand 
jury  of  Marion  county  returned  an  indictment  in  two  counts 
against  Charles  S.  Hensley  and  John  Dearbaugh,  for  procur- 
ing an  abortion  upon  the  body  of  one  Mary  S.  Hensley,  a 
pregnant  woman,  in  violation  of  the  provisions  of  section 
1923,  R.  S.  1881. 

•  The  first  count  charged  the  miscarriage  of  the  said  Mary  S. 
Hensley,  by  the  use  of  an  instrument  with  intent  to  produce 
i5uch  a  result. 

The  second  count  charged  the  miscarriage  of  the  said  Mary 
S.  Hensley,  by  the  like  use  of  an  instrument,  by  reason  of 
which  she  afterwards  died. 

Upon  his  appearance  to  the  indictment,  Chiles  S.  Hen.sley 
pleaded  specially  that,  on  the  11th  day  of  Fc?bruary,  1885, 
the  grand  jury  of  Marion  county  found  and  returned  into 
court  an  indictment  against  him,  in  three  counts;  that  the 
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first  couDt  charged  him^  the  said  Charles  S.  Hensley,  with 
havings  on  the  14th  day  of  January,  1885,  unlawfully^  felo- 
niously and  wilfully  used  an  instrument  upon  the  person  of 
Mary  8.  Hensley,  with  the  intent  thereby  to  procure  and  pro- 
duce the  miscarriage  of  the  said  Mary  S.  Hensley,  by  reason 
of  which  she,  the  said  Mary,  miscarried,  and  afterwards,  on 
the  19th  day  of  January,  1885,  died;  that  the  second  count 
charged  him,  the  said  Charles  S.  Hensley,  with  having,  at 
the  time  named,  and  in  the  same  manner,  and  with  like  in- 
tent,  used  an  instrument  on  the  person  of  the  said  Mar^"  S. 
Hensley,  by  reason  whereof,  and  on  account  of  which    she,, 
the  said  Mary,  afterwards  died ;  that  the  third  count  charged 
John  Dearbaugh  with  having,  on  said  14th  day  of  January^ 
1885,  unlawfully,  feloniously  and  wilfully  introduced  an  in- 
strument into  the  womb  of  the  said  Marv  S.  Henslev,  with 
intent  thereby  to  procure  and  produce  the  miscarriage  of  her, 
the  said  Mary  S.  Hensley,  whereof  she,  the  said  Mar}',  there- 
after, on  said  19th  day  of  January,  1885,  died,  and  further 
charged  the  said  Charles  S.  Hensley  with  having  feloniously 
incited,  encouraged,  counselled,  procured,  hired  and   com- 
manded the  said  Dearbaugh  to  commit  the  crime  so  perpe- 
trated by  him ;  that,  on  the  12th  day  of  February,  1885,  he, 
the  said  Charles  8.  Hensley,  was  arraigned  upon  said  in- 
dictment and  entered  a  plea  of  not  guilty  thereto ;  that  after- 
wards, on  the  25th  day  of  May,  1885,  a  nolle  pi'osequi  was 
entered  as  to  the  second  count  of  such  indictment,  and  all 
further  proceedings  on  said  count  were,  in  consequence,  dis- 
continued; that  thereupon  the  cause  was  called  for  trial  and 
a  jury  was  impanelled  and  sworn  to  try  the  issues  formed  upon 
the  first  and  third  counts  of  said  indictment;  that  the  parties 
then  proceeded  with  the  trial  of  said  cause,  including  the  in- 
troduction of  evidence,  which  was  continued  until  the  27th 
day  of  said  n)|»nth  of  May ;  that,  on  said  last  named  day, 
and  before  the  argument  was  commenced,  the  prosecuting 
attorney  asked  leave  to  withdraw  the  third  count  of  the  in- 
dictment from  the  consideration  of  the  jury,  and  to  dismiss 
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the  cause  as  to  said  third  count ;  that  over  hiS;  the  said 
diaries  S.  Hensley's  objection^  the  leave  thus  asked  for  was 
granted,  and  the  cause  as  to  such  third  count  of  the  indict- 
ment was  accordingly  dismissed;  that  the  cause  was  there- 
after submitted  to  the  jury  on  the  issue  joined  on  the  first 
count  of  the  indictment;  that  the  parties  named  and  de- 
scribed in  said  third  count  of  the  indictment  in  question  were 
the  same  as  those  named  and  described  in  the  indictment  in 
this  case,  and  that  the  crime  charged  in  such  third  count  was 
based  upon  the  same  transaction  constituting  the  alleged 
crime  charged  in  this  case ;  that  by  reason  of  the  matters 
herein  above  set  forth,  he,  the  said  Charles  S.  Hensley,  has, 
through  the  medium  of  said  third  count  of  the  indictment 
so  returned  against  him  on  the  11th  day  of  February,  1885, 
been  once  put  in  jeopardy  on  the  charge  contained  in  the  in- 
dictment in  this  case,  and  that,  on  that  account,  he  ought 
not  to  be  further  tried,  vexed  or  harassed  on  or  by  reason 
of  such  charge. 

A  demurrer  was  sustained  to  this  plea,  and  upon  a  plea  of 
not  guilty  Hensley,  the  appellant  here,  was  found  guilty  as 
charged  in  the  second  count  of  the  indictment  in  this  case, 
and  sentenced  to  pay  a  fine  of  $50,  and  to  be  imprisoned  ip 
the  State's  prison  for  the  term  of  three  years. 

Error  is  assigned  only  upon  the  decision  of  the  criminal 
court  sustaining  a  demurrer  to*  the  special  plea,  the  substance 
of  which  is  given  as  above. 

As  applicable  to  our  system  of  criminal  jurisprudence,  the 
question  presented  in  this  case  is  a  novel  one,  and  not  entirely 
free  from  difficulty.  It  is  now,  however,  well  settled,  that 
where  a  defendant  in  a  criminal  prosecution  is  put  upon  trial 
on  a  valid  indictment  before  a  jury  lawfully  empanelled  and 
sworn,  and  the  jury  is  discharged  before  a  verdict  is  returned, 
without  good  cause,  and  without  his  consent,  he  has  been  put 
in  jeopardy  within  the  constitutional  meaning  of  that  term, 
aad  that  the  discharge  of  the  jury  in  such  a  case  is  equiva- 
lent to  a  verdict  of  not  guilty  of  the  ofience  charged.   Wright 
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V.  State,  5  Ind.  290;  State  v.  Walker,  26  Ind.  346;  Maden 
V.  Emmons,  83  Ind.  331 ;  Doles  v.  State,  97  Ind.  555. 

And^  upon  the  same  principle,  it  has  been,  in  legal  effect, 
held,  and  we  have  no  doubt  correctly,  that  where  the  defend- 
ant in  a  criminal  cause  has  been  placed  upon  trial  before  a 
competent  jury,  and  a  nolle  prosequi  is  afterwards  catered,  over 
his  objection,  and  allowed  to  prevail  to  the  indictment  or 
some  count  thereof,  he  can  not  be  again  tried  upon  the  in- 
dictment, or  count  of  such  indictment,  to  which  a  nolle  pros- 
equi has  been  so  entered.     Mount  v.  State,  14  Ohio,  295. 

But,  so  far  as  we  are  advised,  it  has  never  been  either  held, 
or  judicially  intimated,  that  the  entry  and  allowance  of  a 
nolle  prosequi,  under  such  or  similar  circumstances,  to  one 
count  of  an  indictment,  either  arrests  or  restrains  further 
proceedings  upon  another  count  of  the  same  indictment. 
Neither  has  it,  within  our  knowledge,  ever  been  either  held, 
or  judicially  intimated,  that  where  a  defendant  has  been  found 
guilty  upon  one  count  of  an  indictment,  and  not  guilty  upon 
another  count  of  the  same  indictment,  he  may  not  be  again 
tried  upon  the  count  upon  which  he  has  been  so  found  guilty, 
in  the  event  that  a  new  trial  has  been  granted,  or  the  judg- 
ment arrested,  upon  that  count.  Esmon  v.  State,  1  Swan 
Tenn.  14 ;  Gerard  v.  People,  3  111.  362 ;  Durham  v.  People,  4 
111.  172;  Weinzorpflin  v.  State,  7  Blackf.  186;  Dickinson  v. 
State,  70  Ind.  247;  Laraphier  v.  State,  70  Ind.  319;  Harvey 
V.  State,  80  lud.  142. 

The  striking  peculiarity  of  the  state  of  facts  relied  on  in  this 
case  is,  that  there  was  no  averment  as  to  the  result  or  outcome 
of  the  trial  upon  the  first  count  of  the  indictment  returned 
against  the  appellant  on  the  11th  day  of  February,  1885.  In 
pleading  a  former  jeopardy  in  a  case  like  the  one  at  bar,  it  is 
not  sufficient  to  show  that  a  jeopardy  had  once  attached  to 
the  defendant.  It  mtist  also  be  shown  that  the  jeopardy  so 
attaching  was  not  discharged  by  operation  of  law  or  waived 
by  some  act  of  the  defendant.  There  being  no  averment 
either  of  a  conviction  or  acquitted  upon  the  count  in  question, 
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the  inference  was  that  th4re  was  no  final  judgment  upon  that 
count — either  that  the  jury,  for  some  good  reason,  failed  to 
return  a  verdict,  or  else  that  a  new  trial  was  granted,  or  the 
judgment  arrested— and  that  in  consequence  another  trial 
might  have  been  had  upon  such  count.  As  the  cause  thus 
presumably  stood  over  for  another  trial  on  one  count  of  the 
indictment,  it  was  competent  for  the  prosecuting  attorney  to 
abandon  the  cause  on  that  count,  and  to  have  a  new  indict- 
ment returned,  based  upon  and  embracing  substantially  the 
same  facts.  As  a  careful  examination  will  disclose,  the  in- 
dictment in  this  case  contains  substantially  the  same  facts  as 
those  charged  in  the  first  count  of  the  former  indictment, 
being  only  separated  into  two  counts  instead  of  one. 

Our  conclusion  therefore  is  that  the  facts  specially  pleaded 
in  this  case  would  have  constituted  a  good  defence  of  jA)pardy 
to  the  particular  matters  alleged  in  the  third  count  of  the 
former  indictment,  but  did  not  make  a  case  of  former  jeop- 
ardy on  the  facts  charged  in  the  first  count  of  that  indictment 
and  repeated  in  the  indictment  in  the  present  case. 

No  cause  has,  consequently,  been  shown  for  a  reversal  of 
the  judgment  below. 

The  judp:ment  is  affirmed,  with  costs. 

Filed  Oct.  9,  1886. 
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Survey. — Appeal  from  Surrey/  Fixing  Boundary  Lines, — Parol  Evidence, — On 
an  appeal  from  a  survey  fixing  boundary  lines,  made  by  the  county 
surveyor  or  the  surveyor  appointed  by  the  court,  parol  evidence  may  be 
heard  for  the  purpose  of  ascertaining  the  true  lines,  however  acquired. 

Evidence. — Decree  Oonstruinf/  Deed, — A  decree  which  construes  a  deed 
forming  one  of  the  links  in  a  party's  title,  is  competent  evidence,  evea 
though  it  may  not  be  conclusive  as  against  strangers. 


592  SUPREME  COURT  OF  INDIANA, 


Cleveland  v.  Obenchain. 


Rial  Ebtatb. — I>eed,^J)e9enption.'^HigkMhy,'—B<mndanf, — ^Wherelmcm 
described  as  bounded  bj  an  existing  road  or  street,  it  is  to  be 
as  referring  to  one  actually  opened  and  in  use  by  the  public 

Same. — Where  a  road  has  been  opened  and  used  for  a  long  period  of  ti 
a  vendee,  who  buys  land  described  as  bounded  upon  it,  can  no^ 
affected  by  the  fact  that  it  was  not  laid  out  according  to  the  o; 
order. 

Highway. —  User, — DediooAxon, — Evidence, — It  is  competent  to  prove  ^lac 
length  of  time  a  road  has  been  laid  out  and  used  by  the  public,  as  user 
under  color  or  claim  of  right  will  establish  a  dedication. 

Notice. — Appearance, —  Waiver, — Where  there  is  an  appearance  withoat 
objection,  or  where  there  is  any  act  indicating  consent,  want  of  notioe 
will  be  deemed  waived. 

From  the  Whitley  Circuit  Court. 

■ 

T.  R.  Marshall,  W.  F.  McNagny  and  J.  W.  Adatr,  for 
appellant. 

M.  Sickafooae  and  /.  8.  OollinSy  for  appellee. 

Elliott,  J. — This  case  is  in  this  court  for  the  second  time. 
Cleveland  v.  Obenchain,  89  Ind.  274.  It  was  sent  back  to 
the  trial  court,  and  after  it  reached  there  a  trial  was  had 
resulting  in  favor  of  the  appellee. 

The  first  question  is  this :  Is  it  proper  for  the  court,  on  an 
appeal  from  a  survey  made  by  the  county  surveyor,  or  the 
surveyor  appointed  by  the  court,  to  hear  parol  evidence  ? 
This  question  is  answered  in  the  affirmative  by  the  decision 
in  Wingler  v.  Simpson,  93  Ind.  201,  for  the  principle  there 
asserted  rules  here.     It  is  a  familiar  doctrine  that  parties  by 
acquiescing  in  boundary  lines  for  twenty  years,  or  by  conduct 
fixing  such  lines,  may  be  estopped  from  averring  that  they 
are  not  the  true  lines.    Brovm  v.  Anderson,  90  Ind.  93;  Main 
V.  Killingei^,  90  Ind.  165;  Pitcher  v.  Dove,  99  Ind.  176.     As 
boundaries  may  be  fixed  by  possession  and  by  estoppel,  it  is 
proper  to  introduce  evidence  tending  to  prove  possession  for 
the  statutory  period,  or  to  prove  possession  for  a  shorter  period, 
conjoined  with  facts  constituting  an  estoppel.     It  would  be 
a  useless  waste  of  time  and  an  unjust  burden  upon  the  public 
to  try  a  case  on  appeal  from  a  survey  solely  upon  recitals  and 


MAY  TERM,  1886.  593 


Cleveland  v,  Obenchain. 


statements  in  deeds  and  records.  Parol  evidence  is  often 
necessary  to  enable  the  court  or  surveyor  to  ascertain  the  true 
boundaries.  The  object  of  such  a  trial  is  to  ascertain  and 
establish  the  true  boundary,  and  to  effect  this  object  it  is 
proper  to  give  evidence  tending  to  prove  what  the  parties 
have  said  and  done  touching  the  boundary  lines. 

A  land-owner  who  submits  to  a  survey  does  not  by  so  doing 
lose  any  of  his  land.  In  submitting  to  a  survey  he  does  not 
surrender  any  valid  title  that  he  may  have,  no  matter  how  it 
may  have  been  acquired.  In  not  objecting  to  a  survey  he 
•does  not  put  himself  in  the  position  of  surrendering  his  Jand, 
or  any  part  of  it.  The  object  of  the  statute,  in  permitting 
the  parties  to  try  the  correctness  of  the  survey,  was  not  to 
confine  either  to  a  mere  paper  title,  but  to  permit  them  to 
establish  the  true  title  and  boundary  lines,  howsoever  acquired 
or  fixed.  It  would  produce  great  confusion  and  work  much 
injustice  if  parties  could  only  try  the  correctness  of  a  survey 
by  the  descriptions  found  in  the  conveyances.  It  is  a  ikmiliar 
rule  that  it  is  not  the  office  of  a  description  to  identify  lands, 
but  simply  to  furnish  the  means  of  identification.  Rucker  v. 
Stedman,  73  Ind.  396;  Lanman  v.  Orooker,  97  Ind.  163 
(49  Am.  R.  437).  Parol  evidence  is,  therefore,  often  neces- 
aary  to  make  descriptions  intelligible. 

There  was  no  error  in  admitting  in  evidence  the  record  of 
the  injunction  suit  to  which  the  appellant  was  a  party.  The 
clecree  in  that  case  gave  a  construction  to  a  deed  forming  a 
link  in  the  appellant^s  chain  of  title,  and  also  tended  to  prove 
the  boundary  lines  of  his  land.  Where  a  decree  gives  con- 
struction to  a  deed  forming  one  of  the  links  in  a  party's  title, 
it  is  competent  evidence,  even  though  the  decree  may  not  be 
conclusive  as  against  strangers. 

Where  land  is  described  as  bounded  by  an  existing  road 

or  street,  it  is  to  be  construed  as  referring  to  one  actually 

opened  and  in  use  by  the  public.     3  Washb.  Real  Prop.  (3d 

ed.)  360.    Where  a  road  has  been  opened  and  used  for  a  long 
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period  of  time,  a  vendee  who  buys  property  described  as 
bounded  upon  it  can  not  be  affected  by  the  fact  that  it  was- 
not  laid  out  according  to  the  original  order. 

It  is  competent  to  prove  the  length  of  time  a  road  has  been 
laid  out  and  used  by  the  public.  User,  under  color  or  claim 
of  rights  will  establish  a  dedication  as  eifectually  as  an  express 
grant.     Strong  v.  Makeever,  102  Ind.  578. 

It  is  contended  that  the  court  erred  in  its  judgment,  because 
it  does  not  appear  that  the  appellant  had  notice  of  the  re- 
survey. 

We  think  there  was  a  waiver  of  notice.  It  is  well  set- 
tled that  where  there  is  an  appearance,  without  objection, 
or,  indeed,  where  there  is  any  act  indicating  consent,  want  of 
•notice  will  be  deemed  waived.  Sunier  v.  Miller,  105  Ind, 
393,  and  cases  cited. 

Judgment  affirmed. 

Filed  Oct.  12, 1886. 
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Parkhurst  et  al.  v.  The  Watertown  Steam  Engine 

Company  et  al. 

MoRTOAGR. — Promissory  Notes. — Assignment  of  PUrt  of  Series, — Priority  (f 
Lien, — The  assignment  of  one  or  more  of  a  series  of  notes  executed  br 
the  game  person,  and  secured  by  mortgage,  operates  as  an  assignment, 
pro  ianto,  of  the  mortgage.  The  notes  so  assigned  stand  as  so  many  suc- 
cessive mortgages,  and  the  holders  have  priority  of  lien  in  the  order  in 
which  their  respective  demands  become»due. 

Samr. — Retention  of  Part  of  Series  of  Notes  by  Mortgagee, — Rights  of  Assignea 
Holding  Other  Notes. — The  assignees  of  a  part  of  a  series  of  notes  secured 
by  mortgage  are  entitled  to  payment  out  of  the  mortgage  fund,  in  prefer- 
ence to  the  notes  retained  by  the  mortgagee,  although  the  latter  mature 
first;  but  this  rule  does  not  afTect  the  rights  of  the  assignees  as  between 
themselves,  and  where  they  take  their  assignments  at  the  same  time,  their 
notes  will  have  preference  according  to  the  date  of  their  maturity. 

From  the  Johnson  Circuit  Court. 
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H.  M,  Jailer  and  H.  C.  Bamett,  for  appellants. 
G.  Jf.  Overstreety  A.  B.  Hunter,  C  F,  Booker  and  A.  TT. 
Hatch,  for  appellees. 

2k)LL.AKS^  J. — The  facts  involved  in  the  controversy  be- 
tween the  parties  were  found  apecially  by  the  court  below, 
and,  so  far  as  material  for  the  purposes  of  this  decision^  are 
^Jbllows : 

On  the  10th  day  of  August,  1882,  Stephen  W.  Pangburn, 
executed  and  delivered  to  one  of  the  appellees,  the  North- 
western Manufacturing  and  Car  Company,  three  prom- 
issory notes  payable  at  a  bank,  and  to  become  due,  respect- 
ively, on  the  1st  day  of  November,  1882,  the  1st  day  of  No- 
vember, 18o3,  and  the  1st  day  of  November,  1884.  On  the 
27tii  day  of  November,  1882,  and  before  any  of  the  notes 
had  been  assigned,  Pangburn  executed  and  delivered  to  the 
Northwestern  Manufacturing  and  Car  Company  a  chattel 
mortgage  to  secure  the  paymeut  of  the  notes.  That  com- 
pany retained  the  note  first  to  become  due,  and  before  their 
maturity,  by  written  endorsements  in  blank,  assigned  the 
other  notes,  the  one  to  become  due  on  the  1st  day  of  No- 
vember, 1883,  to  appellee,  the  Watertown  Steam  Engine 
Company,  and  that  to  become  due  on  the  1st  day  of  Novem- 
ber, 1884,  to  appellants.  On  the  15th  day  of  November, 
1883,  Pangburn,  to  further  secure  the  two  notes  first  falling 
due,  and  in  consideration  of  an  extension  of  the  time  of  their 
payment,  executed  a  second  chattel  mortgage  to  the  North- 
western Manufacturing  and  Car  Company.  All  of  the  prop- 
erty so  mortgaged  was  not  suflBcient  in  value  to  pay  the  three 
notes,  nor  any  two  of  them.  Pangburn  is  insolvent,  and  the 
Northwestern  Manufacturing  and  Car  Company  is  a  non- 
resident corporation. 

Upon  its  conclusions  of  law,  based  upon  the  facts  so  found, 
the  court  below  decreed  that  the  mortgages  should  be  fore- 
closed, the  property  be  sold,  and  the  proceeds  applied,  first, 
to  the  payment  of  the  note  second  to  become  due,  and  held 
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by  the  Watertown  Steam  Engine  Company,  and  the  residue, 
if  any,  to  the  payment  of  the  note  last  to  become  dae^  and 
held  by  appellants,  etc. 

The  only  fault  found  by  appellants  with  the  conclasions 
of  law  and  the  decree  is,  that  they  were  not  allowed  to  share 
pro  rata  in  the  proceeds  to  be  derived  from  the  sale  of  the 
mortgaged  property,  with  the  Watertown  Steam  £ngioe 
Company,  the  holder  of  the  note  first  falling  due,  after  that 
retained  by  the  payee  and  mortgagee. 

It  is  settled  in  this  State,  that  the  assignment  of  one  or 
more  notes,  made  to  the  same  person  and  secured  by  a  mort- 
gage, operates  as  an  assignment,  pro  tanto,  of  the  mortgage, 
and  that  the  holders  of  the  several  notes  have  priority  of  lien 
in  the  order  in  which  their  respective  demands  become  due. 
The  notes  so  assigned  stand  as  so  many  successive  mortgages. ' 
Peoples  Savings  Bank  v.  Finney,  63  Ind.  460,  and  cases  theff 
■cited ;  Shaw  v.  Newaom,  78  Ind.  335 ;   Doss  v.  DitmarSj  70 
Ind.  451.    See,  also,  Richardson  v.  McKim,  20  Kan.  346;  2 
Jones  Mort.,  sections  1699,  1701;  Mechanic^  Bank  v.  Bank 
of  Nia^aray  9  Wend.  410;  Bryant  v.  Damon,  6  Gray,  564; 
Wright  v.  Parker,  2  Aik.  (Vt.)  212;  Sahman  v.  His  Ored- 
itors,  2  Rob.  (La.)  241 ;   Winters  v.  Franklin  Bank,  33  Ohio 
St  250. 

The  above  authorities  hold  also,  that  an  endorsee  of  a  part 
of  such  notes  so  secured  by  mortgage,  is  entitled  in  eqnitj 
to  payment  out  of  the  mortgaged  funds,  in  preference  to  the 
notes  retained  by  the  mortgagee  and  assignor,  although  the 
notes  so  assigned  may  fall  dtie  subsequently  to  those  retained 
by  the  mortgagee. 

These  propositions  are  not  disputed  by  appellants,  bat 
they  contend  that,  by  reason  of  the  endorsements,  they  are 
entitled  to  share  pro  rata  with  the  Watertown  Steam  En- 
gine Company  in  the  proceeds  of  the  mortgaged  property. 
It  does  not  appear  by  the  special  findings  of  facts  whether  or 
not  the  different  notes  were  assigned  at  the  same  time,  or  at 
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diflfennt  times ;  dnd  henoe  we  are  not  called  upon  to  deeide 
what  the  equities  as  between  the  assignees  might  be^  if  the 
notes  had  been  assigned  at  different  times.  Presuming  in 
&vor  of  the  correctness  of  the  rulings  of  the  ccyirt  below 
until  error  is  affirmatively  shown  by  the  record,  we  assume 
that  the  notes  were  assigned  at  the  same  time. 

Appellants'  theory  is,  that  because  of  the  equitable  rule 
which  postpones  the  payment  of  the  notes  retained  by  ihe 
payee  and  assignor  out  of  the  mortgage  fund,  to  the  pay- 
ment of  the  notes  assigned,  the  court  takes  into  its  custody 
the  amount  due  upon  the  note  so  retained,  for  distribution 
among  the  other  note  holders.  This  theory,  we  think,  is 
incorrect.  The  equitable  rule  rests  upon  the  theory  that  as 
between  the  assignor  and  assignee,  by  the  assignment  of  the 
notes,  the  assignor  assigns  the  mortgage  not  'pro  rata,  but 
pro  tanto;  that  is,  he  does  not  assign  a  proportionate  share 
of  the  mortgage  security,  but  assigns  so  much  of  the  security 
as  shall  be  adequate  for  the  payment  of  the  note  or  notes 
which  he  assigns. 

The  assignor  thus  surrenders  any  preference  he  may  have 
by  reason  of  the  note  or  notes  retained  by  him  first  becoming 
due.  In  other  words,  the  payment  of  his  first  mortgage  is 
postponed  to  the  payment  of  the  subsequent  mortgages  of 
the  assignees.  Equity  says  to  the  mortgagee  and  assignor,  in 
such  a  case,  that  haying  assigned  the  notes  subsequently  be- 
coming due,  he  shall  not  enforce  his  prior  lien  as  against  his 
assignees  holding  the  subsequent  liens.  But  that  postpone- 
ment does  not  change  the  priority  of  the  liens  held  by  the 
assignees,  nor  in  any  way  change  the  relation  of  those  liens 
to  each  other.  In  such  a  case,  the  subsequent  liens  will  be 
adjusted  as  though  there  had  been  no  prior  lien  in  favor  of 
the  mortgagee ;  that  is,  the  notes  held  by  the  assignees  will 
have  preference  according  to  the  date  of  their  maturity.  State 
Bank  v.  Ihoeedy,  8  Blackf.  447  (46  Am.  Dec.  486) ;  Houffh 
V.  Osborne,  7  Ind.  140;  Davis  v.  Langsdale,  41  Ind.  399; 
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D0S8  V.  DitmarSj  supra;  Bank  of  United  Staies  v.  Covert,  13 
Ohio,  240. 

As  the  court  below  ruled  in  accordance  with  this  opinion, 
'  lie  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  14, 1886. 
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107  6981  Murphy  v.  The  State. 

M-  ««  From  the  Owen  Circuit  Court. 

E.  C.  Steele  J  W.  Hlckim  and  D.  E.  Beeirij  for  appellant. 

F.  T.  Hordy  Attorney  General,  and  W.  B.  Hordj  for  the  State. 

NiBLACK,  J. — Thomas  Murphy,  the  appellant,  was  indicted  for  selling 
less  than  a  quart  of  intoxicating  liquor,  without  a  license,  to  one  Samud 
Baldon,  on  the  19th  day  of  October,  18184,  and,  in  disregard  of  a  motion 
to  quash  the  indictment,  was  tried  and  convicted  of  the  offence  with  which 
he  was  thus  charged.  The  precise  question  involved  in  this  appeal  was 
considered  and  decided  in  the  case  of  Mtn-pky  v.  'S^»te,-106  Ina.  96,  and 
upon  the  authority  of  that  case  the  judgment  jn  this  case  can  not  be 
sustained. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  instructions  to 
sustaip  the  motion  to  quash  the  indictment. 

Filed  Sept.  14,  1886. 


No.  12,649. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  r. 

Miller. 

No.  12,650. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Spencer. 

No.  12,651. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

McKee. 


MAY  TERM,  1886.  599 

Rochester,  KenBselfter  and  St.  Louis  Bailway  Co.  v.  Woodruff. 

No.  12,652. 

HocHESTEB,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Ferguson. 

No.  12,653. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Edwards. 

No.  12,654. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Cook. 

No.  12,655. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Jenkins. 

No.  12,656. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  v. 

Fulkerson. 

No.  12,657. 

Rochester,  Rensselaer  and  St.  Louis  Railway  Co.  t;. 

Woodruff. 

From  the  Miami  Circuit  Court. 

J.  Slick  and  E.  Miierny  for  appellant. 

W.  I.  Umoard,  J.  IL  Bibkr^  M.  L.  Emck  and  G.  W.  Holman,  for  appellees. 

HowK,  C.  .7. — In  each  of  the  above  entitled  causes,  the  same  questions 
are  presented  for  deciHion,  in  the  same  manner  andbv  the  same  appellant, 
as  those  which  were  considered  and  decided  by  this  court,  at  its  present 
term,  in  Rochester ^  etCy  R,  U\  (*o.  v.  Jetreltj  anie^  p.  3.*i2.  In  each  of  such 
causes,  therefore,  we  must  huld  upon  the  authority  of  the  case  cited  and 
for  the  reasons  given  in  our  opinion  therein,  that  no  error  was  committed 
by  the  circuit  court  which  would  authorize  the  reversal  of  its  judgment. 

In  each  of  ihc  above  entitled  causes  the  judgment  below  is  affirmed, 
with  costs. 

Filed  Sept.  15,  18b6. 
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Ellisohax  V.  The  Boabd  of  CoMiaaBiOHERS  of  Wklis 

County  bt  ai*. 

From  the  Welb  (Sicoit  Coart. 

N.  BwrwdLf  lot  appellaot. 

J.  S.  Bailey,  L.  Modt,  A.  SimmimM,  R  R  Wibom,  and  /.  J.  Tidd,  for 
appelk 


ZoLLABSy  J. — ^Tfais  case  is  preciselj  the  same  as  the  case  oC  Jokmmm  ▼. 
Board,  ete.,  ofUe,  p.  15,  except  that  the  appellant  is  a  dilfareiit  peiaoo. 
Upon  the  authontjr  of  that  case,  the  judgment  is  affirmed,  at  appttlaat'a 

costs. 

Filed  Jane  16, 1886. 


No.  13,148. 

MuBPHY  V.  The  State. 

From  the  Owen  Circuit  Court. 

E.  C.  Steele,  D,  K  Bean  and  W,  Hiekam,  for  appellant. 

F,  T.  Hard,  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

NiBLACK.  J. — The  indictment  in  this  case  charged  the  appellant  with 
havinff  sold  intoxicating  liquor,  in  a  less  quantity  than  a  quart  and  with- 
out a  license,  to  one  Samuel  Baldon,  on  the  15th  day  of  February,  18185, 
and,  upon  a  motion  to  quash,  was  held  to  be  sufficient  by  the  circuit  court 
A  trial  resulted  in  the  appellant's  conviction  of  the  offence  chaived. 

Upon  the  authority  of  the  case  of  Murphy  v.  ^ate,  106  Ind.  9^  the 
motion  to  quash  the  indictment  ought  to  hare  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded,  with  instructions  to 
sustain  the  motion  to  quash  the  indictment. 

Filed  Sept.  15, 1886. 
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ABATEMENT. 
See  CoNTiKUAiTCE ;  Criminal  Law,  3;  Pleading,  16. 

1.  Vexatious  Actum,^Ootts  of  Former  Action, — Where  a  second  action  i» 
vexatiously  brought  by  and  between  the  same  parties  for  the  same 
caase,  the  proceedings  in  the  second  action  will  be  abated  until  the 
costs  of  the  former  action  are  paid.  Carroihers  t.  Oarrolhei'a,  630 

2.  Same, — .R^eBumption  as  to  Vexatious  Chowder, — It  will  be  presumed  in 
such  case,  in  the  absence  of  a  showing  to  the  contrary,  that  the  second 
action  is  vexatious.  lb. 

ACKNOWLEDGMENT. 
See  Deed,  3. 

ACTION. 

See  Abatement;  Asbignment  fob  Benefit  of  Creditobs,  2;  Chattel^ 
MoBTGAQE,  2 ;  Citt,  18 ;  Contbact,  4 ;  Cobpobation,  2 ;  Equity  ; 
Husband  and  Wife,  2 ;  Jubibdiction. 

Pleading, — Forms  of  Actum, — Beeoverv, — The  code  of  this  State  consolidates' 
all  forms  of  action  into  one  denominated  a  civil  action,  but  that  doea 
not  affect  the  remedy  nor  authorize  a  recovery  beyond  the  case  made 
by  the  complaint.  Bixel  v.  Bixel.  634 

ADVANCEMENT. 

See  Pbomissoby  Note,  1,  2;  Witness,  5. 

AFFIDAVIT. 
See  Cbiminal  Law,  39;  Dbainaoe,  7;  Extradition,  5 ;  Practice,  2. 

AGENCY. 
See  Guaranty;  Bailroad,  3;  Telegraph  Company,  2. 

AGBEEMENT. 
See  Contract. 

AMENDMENT. 
See  Pleading,  13. 

APPEAL. 

See  Drainaoe,  11  to  13;  Evidence,  8;  Gravel  Road,  3;  Bailroad,  2^ 
.    Real  Estate,  2 ;  Bemedibb  ;  Beplevin,  2 ;  Supreme  Court. 

1.  Will  noi  Lie  from  Order  Requiring  Produelion  of  Document — An  appeal 
will  not  lie  from  an  order  requirinfl^  a  party  to  produce  a  document 
for  inspection,  or  to  be  used  as  evidence.  Section  646,  B.  S.  1881, 
does  not  apply.  Western  U,  2W.  Uo.  v.  Locke,  ^ 

2.  Stay  of  Proceedings, — An  appeal  prayed  for  in  term  time,  and  per- 
fected within  the  time  given  by  the  court,  suspends  all  further  pro* 
oeedings  under  the  judgment  appealed  from ;  but  an  appeal  in  vaca- 
tion, and  without  bond,  does  not  so  operate.  June  v.  Payne,  30T 

(601) 
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S.  Orimimxl  Law, — Appeal  by  Siaie, — Motion  to  Qiuuk. — Pendmeif  of  Cam^ — 
While  a  criminal  case  is  still  pending  on  one  coant  of  the  indict- 
ment, the  State  can  not  appeal  from  a  ruling  quashing  another  count. 
Sections  1846  and  1882,  £.  S.  1881,  considered. 

ikaU  V.  EvameilU,  dCj  R,  B.  C6^  SSI 

APPEARANCK 
See  Drainage,  4 ;  Notice. 

APPROPRIATION  OF  LAND. 
See  Railroad,  1,  2,  16  to  20. 

ARGUMENT  OF  COUNSEL. 

See  Practice,  2, 

AUKonduct. —  Wfien  Available  for  Reversal  of  Judgment. — It  is  only  where  th« 
improper  statements  of  counsel  in  argument  are  of  such  a  material' 
character  as  to  probably  influence  the  jury  in  returning  a  wrong  ver- 
dict that  they  are  available  for  the  reversal  of  the  judgment. 

nuxhei'  v.  ScuUy,  246 
ARREST  OF  JUDGMENT. 

See  Criminal  Law,  5,  40 ;  Pleading,  10. 

ASSAULT  WITH  INTENT,  ETC. 
See  Criminal  Law,  21,  25  to  27. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Pleading. — Sufficiency  of  G^ediior^s  Claim. —K  claim  against  the  estate  of 
a  debtor,  who  has  made  a  voluntary  assignment  for  the  bene6t  of  his 
creditors,  is  sufficient  when  it  informs  the  assignee  of  the  nature  and 
amount  of  the  creditor's  demand.  The  strict  rules  of  pleading  will 
not  be  applied  to  such  claims.  Fosdyke  v.  yixotiy  1S8 

2.  Same. — Purchase  of  Claims  Against  Debtor. — Enforcement  AgainM  Estate. — 
A  good-faith  purchaser  of  claims  against  an  embarrassed  debtor,  who 
has  made  an  assignment  of  his  property  for  the  benefit  of  his  cred- 
itors, is  entitled  to  the  distributive  shares  of  the  original  holders  of 
the  claims,  and  may  enforce  payment  against  the  debtor's  estate  in 
the  hands  of  the  assignee.'  lb, 

ASSIGNMENT  OF  ERROR. 
See  Criminal  Law,  4 ;  Pleading,  10 ;  Supreme  Court,  8. 

ATTACHMENT. 
See  Injunction,  2. 

ATTORNEY  AND  CLIENT. 
See  Argument  op  Counsel  ;  Change  op  Venue,  2,  3 ;  Practice,  2. 

1.  Value  of  Sei'viccs.^ Evidence. — Jury. — In  determining  the  value  of  per- 
sonal services,  the  jury  must  be  governed  by  the  evidence  in  the  case. 

Atkinson  v.  Daileyf  W 

2.  Same. — Reference  to  T%ird  Persons  to  Fix  Value. — Contract. — Where  serv- 
ices have  been  performed  and  no  dispute  exists  as  to  their  value,  a 
mere  oral  reference  to  a  third  person  to  fix  their  value  is  not  coacla- 
sive.  Ih. 

BANKS  AND  BANKING. 

See  Contract,  1 ;  Mortgage,  5;  Taxes,  1  to  3. 

BILL  OF  EXCEPTIONS. 
See  Instructions  to  Jury,  8;   Pleading,  20;  Practice,  2. 
1.    Delay  of  Judge  in  Signing.  — Prar( ice. — If  a  pro|>er  bill  of  exceptions 
is  prepared  and  presented  to  the  judge  within  the  time  allowed,  his 
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/delay  in  signing  and  causing  it  to  be  filed,  will  not  deprive  the  party 
of  iu  benetit.  OhiOf  elc,,  R,  W,  Co.  v.  CoAyy  3J 

2.  Long-hand  Mamueript  (f  Reporter. — The  original  long-hand  manuscript 
of  theeviden.ce,  as  preparea  by  the  official  stenographer  and  certified  by 
him,  does  not  of  itself  constitute  a  bill  of  exceptions.  It  can  only  be 
certified  to  the  Supreme  Court  in  iU  original  form,  by  being  incor- 
porated in  a  bill  ot  exceptions.    B.  S.  1881,  section  1410. 

Manhall  v.  State,  er  re/.,  HS 
BOND. 

See  Appeal,  2;  City,  11, 12;  Guaranty;  Replevin. 

Jhmnage, — Number  of  Sureties. — Dismisaal. — In  the  absence  o^any  showing 
that  a  bond,  with  one  surety,  taken  by  the  county  auditor  in  a  drain- 
age proceeding  instituted  under  section  4286,  K.  S.  1881,  is  insufficient 
in  other  respects,  it  is  error  to  dismiss  the  petition  on  tlie  sole  ground 
that  that  statute  seems  to  require  more  than  one  surety  in  the  bond. 
See  section  1221,  K.  S.  1881.  Schneck  V.  Cobb,  439 

'       BURDEN  OF  PROOF. 

See  Conveyance;  Descent,  4;  Drainage,  1 ;  Guardian  and  Ward,  4; 
Life  Insurance,  3 ;  Pleading,  14 ;   Railroad,  10,  13. 

CASES  MODIFIED,  DISAPPROVED,  ETC. 

Soil  V.  OUy  (^  Indianapolie,  52  Ind.  547,  disapproved. 

City  of  Fort  Wayne  v.  Coonibi,  7$ 

Albert  v.  State,  ex  rel.,  65  Ind.  413,  distinguished  and  modified. 

North  V.  StatCy  ex  rel.,  356 

Nelson  v.  Wilson,  61  Ind.  2.35,  and  Whiteman  v.  Swem,  71  Ind.  530,  criticised. 

Langley  v.  Mayhew,  198 

EUiott  V.  Frakes,  71  Ind.  412,  distinguished.  Bumb  v.  Card,  575 

Barr  v.  Barr,  31  Ind.  240,  followed.  Simons  v.  Simons,  197 

Edger  v.  Btxird,  etc.,  70  Ind.  331,  and  Parker  v.  Board,  etc.,  84  Ind.  340, 
adhered  to.  Stout  v.  Board,  etc.,  343 

CERTIFICATE. 

See  Extradition,  4;  Office  and  Officer,  1,  2. 

CIIAN(JE  OF  VENUE. 

1.  Repeal  of  Statute. — So  much  of  the  act  of  March  10th,  1873  (section  4-14, 
R.  S.  1881),  relating  to  changes  of  venue,  as  applied  to  criminal  cases, 
was  impliedly  repealed  by  sections  1778  and  1779,  R.  S.  1881. 

Stale,  ex  rel..  v.  Millei',  59 

2.  Same. — Allowance  to  Counsel  for  Defence  and  Pi^ontcution. — Liability  of 
County  in  which  Cause  Onginnted. — The  court  to  which  a  criminal  cause 
is  taken  on  change  of  venue  may,  in  its  discretion,  appoint  counsel 
both  to  defend  and  to  assist  in  the  prosecution  of  such  cause,  and 
make  allowances  therefor  out  of  the  county  treasury,  which,  under 
sections  1778  and  1779,  may  be  collected  from  the  county  in  which 
the  cause  originated.  lb, 

3.  Same* — Condusivenens  of  Allowances. — The  allowances  made  under  such 
sections,  as  to  their  conclusiveness,  stand  upon  the  same  footing  as 
those  made  under  the  sections  of  R.  S.  1843,  construed  in  Board,  etc., 
▼.  Summerfield,  36  Ind.  543.  lb. 

CHATTEL  MORTGAGE. 

See  Pledge. 

1.  Recording.  —  Seniority. — Fraud.  —  Wliere  a  chattel  mortgage  is  not 
recorded  within  ten  days,  as  required  by  statute,  but  a  new  mortgage, 
duly  recorded,  is  given  in  renewal,  the  latter  will  be  senior  to  an 
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interrening  recorded  mortgage,  execoted  hj  th«  mortgagor  apon  the 
same  property  for  the  parpoee  of  defrauding  the  first  mortgagee. 

HeOormick  ▼.  HatHeg,  t4^ 

2.  AifMe.— .FbreetaMire  of  fVauthiktU  MoHgagB.-^tnjvnelion. — A  mortgagee  of 
personal  property,  liotwithstandiag  the  mortgage  debt  is  not  due^  and 
without  regard  to  the  solvency  or  insolrency  of  the  mortgagor  may 
maintain  a  suit  to  enjoin  the  enforcement  of  ajudgmeniof  lofeeiosaie 
rendered  upon  a  mortgage  executed  to  defraud  him.  /6. 

CHUBCH  PROPEBTY. 

LiabUity  for^Sireet  Improvemenl, — Church  property  is  subject  to  aaseasment 
for  the  improvement  of  a  street  on  which  it  is  situate. 

£au9ch  V.  Trustees,  ete.,  / 
CITY. 

See  Neolioenge,  8  to  10 ;  Street. 

1 .  Pefeetive  Sewen. — Contributory  Negligenee. — Ckue  DiaapprovecL — In  Actiona 
against  municipal  corporations  for  injuries  resulting  from  the  negli- 
gent construction  or  maintenance  of  sewers,  the  plaintiff  must  show 
that  he  was  free  from  contributory  negligence.  Boll  v.  City  (^Indian- 
apolisj  52  Ind.  547,  disapproved.  OUy  qf  Jpbr^  Wayne  v.  Coombs,  75 

2.  Same. —  Use  of  Ordinary  Care  and  SkilL — Notiee  q^  Defecbt. — Pleading, — 
Where  a  municipal  corporation  constructs  a  sewer,  it  is  bound  to  use 
ordinary  care  and  skill,  and  it  is  not  necessary  that  it  should  be 
averred  in  a  complaint  for  injuries  resulting  from  the  defective  con- 
struction thereof,  that  the  corporate  authorities  had  notice  of  deflects 
caused  by  want  of  skill  or  care  in  doing  the  work.  lb, 

3.  Same. — Corporate  Authorities  Must  Keep  Sewer  in  Repair, — TmpUed  Notiee 
of  DefecL — Notwithstanding  the  fact  that  a  sewer  may  have  been  con- 
structed with  care  and  skill,  a  municipal  corporation  is  liable  for 
injuries  caused  by  a  negligent  failure  to  keep  it  in  repair;  and  where 
it  IS  suffered  to  remain  out  of  repair  for  such  leneth  of  time  as  that 
it  was  the  duty  of  the  corporate  authorities  to  take  notice  of  its  con- 
dition, the  law  will  charge  the  corporate  officers  with  notice.  Ik 

4.  Same. — General  Authority  to  Construct  Sewers,  —  The  authority  to  con- 
struct sewers  is  ffeneral,  and  resides  in  all  municipal  corporations 
unless  expressly  denied  them  by  the  Legislature.  lb, 

5.  Same. —  Use  of  Private  Property.— LtabUiiy  for  Negligenee  in  Omatrue^nff 
and  Maintaining  Sewer.— Where  a  municipal  corporation  makes  use  of 
private  property  for  the  purpose  of  constructing  a  sewer,  and  in  order 
to  obtain  the  privilege  oi  using  the  property  submits  to  the  demand 
of  the  owner  to  construct  the  sewer  according  to  plans  and  specifica- 
tions prepared  by  him,  it  is  liable  for  negligence  in  the  construction 
and  maintenance  of  such  sewer.  lb, 

6.  Same, — Outlet  for  Sewer. — The  outlet  is  a  necessary  part  of  a  sewer,  and 
whenever  a  municipal  corporation,  by  its  system  of  sewerage,  renders 
an  outlet  necessary,  it  must  provide  one,  and  it  must  be  coostnaeted 
with  ordinary  care  and  skill.  Ik 

7.  Same. — Liability  to  Citizen  who  Taps  Sewer,  for  Negligent  OonstrueHon  or 
Maintenanee  Thereof. — A  municipal  corporation  is  liable  to  one  wh(v 
for  his  private  benefit,  connects  his  premises  with  a  sewer  constructed 
by  such  corporation,  for  injuries  resulting  from  the  negligent  con- 
struction or  maintenance  thereof.  Ik 

8.  fhndenee. — Negligenee. — Notiee  of  Defects. — In  an  action  against  a  city 
torecover  for  injuries  caused  by  a  defective  sewer,  constructed  by  the 
corporate  authorities,  evidence  of  a  break  in  the  sewer  about  100  feet 
distant  from  the  point  where  the  break  occurred  which  cftosed  the 
injury,  for  which  recovery  was  sought,  was  competent  for  tiba  pur- 
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poee  of  chaiffing  the  city  with  knowledge,  as  well  as  for  the  purpose 
of  showing  the  defective  character  of  Uie  work,  and  materials  em- 
ployed, and  that  by  reason  of  time  and  use  the  sewer  had  got  oat  of 
repair.  lb. 

"9.  Same, — In  such  case  it  is  not  error  to  permit  the  plaintiff  to  give  in 

evidence  the  ordinance,  advertisements,  bids  and  contracts  relating 

.  to  the  building  of  the  sewer,  as  tending  to  show  that  the  same  was 

constructed  by  the  city.  lb. 

10.  Same. —  Validity  cf  Ordinance  Providing  J'or  Chnstruetion  of  Sewer. — In 
such  case  it  is  not  necessary  for  the  plaintiff  to  prove  that  the  ordi- 
nance directing  the  construction  of  tne  sewer  was  regularly  adopted. 
It  is  enough  to  show  that  the  city  had  assumed  to  adopt  it,  and  under 
it  had  constructed  the  sewer.  76. 

11.  Indebtedness. —  ConBtituiumal  Limit.— Funding  Bonds. — Article  13  of  the 
State  Constitution,  adopted  March  14th,  1881,  prohibiting  municipal 
corporations  from  becoming  indebted  to  an  amount  in  the  aggregate  ex- 
ceeding two  per  centum  on  the  value  of  their  taxable  property,  and 
providing  that  all  obligations  in  excess  of  such  amount  shall  be 
void,  is  only  prospective  in  its  operation,  and  will  not  prevent  such 
corporations  from  issuing  new  bonds,  with  coupons  for  future  inter- 
est, for  the  purpose  of  funding  debts,  with  accrued  interest,  existing 
prior  to  the  adoption  of  such  amendment. 

PovM  v.  Oiiy  df  Madison^  106 

12.  Same. — Effect  qf  Constitutional  Amendment  Limiting  Indebtedness. — The 
only  effect  which  the  adoption  of  such  constitutional  amendment 
had  upon  sections  3230  and  3231,  R.  S.  1881,  which  provide  for  the 
funding  of  the  indebtedness  of  cities  and  towns,  was  to  limit  their 
application  to  debts  contracted  prior  to  March  14th,  1881,  and  to 
such  as  have  been  since  incurred,  not  in  excess  of  the  two  per  centum 
limit  upon  the  value  of  their  taxable  property.  lb, 

13.  City. — I\irol  Contraet. — Statute  (f  Frattds. — Fwi^Immc  cf  Fire  Engine. — A 
municipal  corporation  may  be  bound  by  a  parol  contract;  but  such  a 
contract  for  the  purchase  of  a  fire  engine  for  a  sum  greater  than 
fifty  dollars  is  witnin  the  statute  of  frauds  (section  4910,  B.  8.  1881) 
and  invalid,  unless  it  is  brought  within  one  of  the  exceptions  to  such 
section.  Otfer  ▼.  OUy  of  Greenfieldf  £31 

14.  Same. — Common  OoundL — Sesolution. — Begularity  (f  Proceedings. — Pre- 
sumption.— Pleading. — Where  the  common  council  of  a  city,  by  reso- 
lution, accepts  conditionally  a  proposition  for  the  sale  of  a  fire  engine, 
the  regularity  of  the  proceedings  by  which  such  resolution  was 
adopt^  will  be  presumed,  and  averments  showing  the  particular  man- 
ner of  its  adoption  are  unnecessary.  lb. 

15.  Same. —  Written  Instrument. — Instruction. — Practice. — Such  resolution  is 
not  a  written  instrument  within  the  meaning  of  section  362,  R.  S.  1881, 
and  does  not  become  part  of  an  answer  to  a  complaint  to  recover 
for  the  engine  by  being  filed  with  it,  and  where  its  adoption  is 
not  otherwise  verified  by  the  record,  an  instruction  construing  it  will 
not  be  considered.  lb. 

16.  Same. — Construction  o^  ContracL — Practice. — Where  the  evidence  is  not 
in  the  record,  and  hence  does  not  show  what  kind  of  a  contract  was 
proved  to  exist  between  the  parties,  an  instruction  construing  the  con- 
tract between  them  will  not  oe  considered.  lb. 

17.  Same. — Sale. — Condition. — Fraud. —  Pleading. —  Surplusage. —  Where  an 
answer  to  a  complaint  to  recover  the  price  of  a  fire  engine  alleges  that 
the  sale  was  only  a  conditional  one,  and  that  the  plaintiff  did  not 
comply  with  the  conditions,  by  reason  of  whioh  (he  sale  was  not  con- 
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summated,  other  allegations  of  fraud  and  misrepresentation  will 
regarded  as  surplusage.  Ih, 

18.  Streets  and  Alleys, — Change  of  Established  Grade.-^ Failure  to  Assess  emit 
Tendei'  Damages. — Recovei-y  from  City. — Under  section  3073,  R.  S.  1881, 
a  city  can  not  change  the  grade  of  a  street  or  alley,  which  has  once 
heen  regularly  established,  without  first  having  the  damages  wliich 
will^  result  to  adjacent  property-owners  assessed  and  tendered,  and 
where  it  fails  to  do  this,  an  action  may  be  maintained  against  it  for 
the  damages.  Ciiy  of  IxxfayeUt  v.  Vfortmaitj  4^4 

19.  Hawkers  and  Peddlers, — Power  to  Restrain. — Under  subdivision  23  of 
section  3106,  B.  S.  1881,  which  empowers  cities  incorporated  under 
the  general  law  **  to  restrain  hawking  and  peddling,"  any  mode  of 
selling  goods  which  does  not  fall  within  these  terms  can  not  be  made 
unlawful  by  ordinance.  Grafty  v.  City  </  RuskviUe^  SOS 

20.  Same, — Definition  of  Hawking  and  Peddling. — Any  method  of  selling 
ffoods  by  outcry  on  the  streets  or  public  places  in  a  city,  or  by  attract- 
ing persons  to  purchase  goods  exposed  for  sale  at  such  places  by 
placards  or  signals,  or  by  going  from  house  to  house  selling  or  offer- 
ing goods  for  sale  at  retail  to  individuals  not  dealers  in  such  com- 
modities, whether  they  be  carried  along  for  present  delivery,  or  the 
sales  be  made  for  future  delivery,  constitutes  the  person  so  selling  a 
hawker  or  peddler  within  the  meaning  of  the  statute.  Jb. 

21.  Same. — Constitutional  Law. — Ordinance. — Di.<!crimination  Against  CStisens 
and  Products  of  Other  Communities, — A  city  ordinance,  requiring  a  hawker 
or  peddler,  who  is  not  a  resident  of  the  city,  and  who  proposes  to  sell 
goods,  wares  or  merchandise  which  are  not  grown  or  manufactured 
in  the  county  in  which  such  city  is  situated,  to  procure  a»  license  and 
pay  a  fee  therefor  before  he  may  lawfully  follow  his  calling  in  such 
city,  discriminates  against  the  citizens  and  products  of  other  commu- 
nities, and  is  unconstitutional  and  void.  Ih. 

COAL  MINES. 
See  Miner's  Liek. 

COLLATERAL  ATTACK. 
See  Decedents'  Estates,  8 ;  Railroad,  1,  2. 

COMMON  CARRIER. 

See  Negi-igence,  3  to  7 ;  Railroad. 

COMMON  LAW. 
See  Criminal  Law,  20,  21. 

COMMON  SCHOOLS. 
See  Pleading,  10;  School  Lands;  Schools;  ToTrNSHiP  Tbu8TE& 

CONDITION. 
See  City,  17 ;  Schools,  2. 

CONSIDERATION. 

See  Deed,  1 ;  Descent,  3 ;  Divorce,  3 ;  Husband  and  Wife,  6,  8;  MoB» 
GAGE,  3,  4 ;  Pledge,  2 ;  Promissory  Note,  1 ;  Railroad,  5  to  8. 

CONSTITUTIONAL  LAW. 

See  City,  11,12,  19to21;  Office  and  Officer,  4,  6;  Statutes; 

Taxes,  1. 

OUy, — Ordinance, — Diserimination  Against  Citizens  and  Products  of  Other  Cbm- 
munities. — A  city  ordinance,  requiring  a  hawker  or  peddler,  who  is 
not  a  resident  of  the  city,  and  who  proposes  to  sell  goods,  wares  or 
merchandise  which  are  not  grown  or  manufactured  in  the  countv  id 
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which  such  city  is  situated,  t«»  procure  a  license  and  pay  a  fee  there- 
for before  lie  may  lawfully  follow  liLi  calling  in  :*uch  city,  discrimi- 
nates against  the  citizens  aiid  products  of  other  communities,  and  is 
uncoDStitutional  and  void.  Grafty  v.  OUy  of  MuakviUe,  oOt 

CONTEMFr. 
See  Injunction,  3, 4. 

CONTINUANCE. 

£^ect  of  Failure  to  Dispose  of  Cause  During  Term.— In  all  judicial  or  qtuui 
judicial  proceedings,  a  cause  does  not  lapse  or  abate  on  account  of  a 
failure  to  enter  a  continuance  or  make  some  other  disposition  of  it  at 
a  term  of  the  court  in  which  it  is  pending,  but  it  stands  continued 
by  operation  of  law.    B.  S.  1881,  sections  1325, 1326,  1327. 

Blaak  v.  Thomam,  169 
CONTRACT. 

See  Attorney  and  Client,  2;  City,  11  to  17;  Deed,  1;  Guaranty; 
Husband  and  Wipe,  5  to  9 ;  Instructions  to  Jury,  2,  3;  Married 
Woman;  Mortgage;  Pleading,  10;  Pledge;  Promissory  Note; 
Bailroad,  5  to  8 ;  Schools;  Township  Trustee;  Turnpike. 

1.  Beeeiptfor  Money  Deposited. — Slaiute  of  Limitations, — An  instrument  read- 
ing, "  Received  of  Joseph  S.  Long  sixteen  hundred  dollars,  on  deposit,, 
in  National  currency.  Straus  Bros.,"  is  a  written  contract  for  the 
payment  of  money,  and  the  six  years'  statute  of  limitations  doefr 
not  apply  to  an  action  thereon.  Mong  v.  Straus^  94 

2.  Binding  Upon  Nation  as  well  as  Citizen, — The  Nation  is  as  much  bound 
by  a  contract  as  an  individual  citizen.  Daggetl  v.  BonewitZy  S7S 

3.  When  Not  Presumed  Verbal, — Pleading, — A  contract  will  not  be  pre- 
sumed to  be  verbal  where  the  pleading  declaring  on  it  alleges  that 
"  a  copy  of  said  written  contract  is  herewith  filed  and  made  a  part 
of  this  answer,  as  Exhibit  A,"  and  where,  following  the  answer,  there 
is  a  copy  of  the  contract.      Burrow  v.  Teire  Hauiej  elc.y  B.  B  Co.j  4^2 

4.  Assumption  of  Debts  of  Another. — Action  by  Creditor. — A  creditor  may 
maintain  an  action  against  one  who  has  agreed,  for  a  consideration,  to* 
assume  and  pay  the  debts  of  the  debtor.         Hedelsheimer  v.  Miller^  4^5 

CONTRIBUTION. 
See  Principal  and  Surety;  Promissory  Note,  4. 

CONTRIBUTORY  NEGLIGENCE. 

See  City,  1 ;  Negligence. 

COXVEILSION. 

1.  Personal  Property. — Sale. —  .Mist ipjy/ira linn  nf  Proceeds. — lAability. — Where 
one  takes  possession  of  and  sells  personal  property  at  the  direction  of 
the  owner,  but  fails  to  properly  apply  or  misapplies  the  proceeds^ 
there  is  no  conversion  of  the  property,  and  his  liability  must  be  predi- 
cated on  the  misapplication  or  conversion  of  the  proceeds. 

Bixel  v.  Bixelf  554 

2,  Same. — Complaint, — Evidence. — Under  a  complaint  charging  a  conver- 
sion of  property  merely,  there  can  be  no  recovery  for  a  misapplica- 
tion or  conversion  of  tlie  proceeds  of  a  sale  of  the  property,  and  evi- 
dence of  a  conversion  or  misapplication  of  the  proceeds  is  not  admis- 
sible, lb, 

CONVEYANCE. 

See  Decedents*  Estates,  2,  5,  9, 10;   Deed;   Descent,  3;  Promissory 
Note,  3;  Real  Estate;  School  Lands;  Witness,  5. 

1.  Encumbrance. — Free  Q ravel  Boad  Assessment, — Breach  of  CovenanL — BuT' 
den  of  P'oof, — A  grantee,  to  whom  land  has  been  conveyed  with  a  coy- 
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enant  Against  encambrances,  who  claims  to  have  paid  a  graTel  road 
assessment  and  seeks  to  recover  the  amount  from  the  grantor,  must 
show  that  sach  assessment  was  a  valid  and  subsisting  encambrancc 
when  the  deed  was  executed.  Kirkpatriek  y.  Pearctj  520 

%  Same,  —  Eoidenee, — Oravei  Road  Duplieaie. —  In  snch  case,  the  gravel 
road  duplicate  is  not  sufficient  evidence  of  the  fact  that  an  assessmeot 
was  a  valid  and  subsisting  lien  at  the  time  of  the  conyeyance,  bat  it 
must  be  made  to  appear,  at  least,  that  there  was  a  proceeding  result- 
ing in  the  assessment.  Section  6493,  B.  S.  1881,  does  not  cover  a  case 
of  this  kind.  16, 

CORPORATION. 

See  Jubisdiction;  Railroad  :  Taxes,  1  to  3;  Teleobafh  Cokpakt; 

TU&NPIK£. 

1.  Summons. — Action  in  One  County  and  Pi'oeets  to  Another. — Dretumpiion, — 
Where,  in  an  action  against  a  corporation,  the  clerk  of  the  county  in 
which  the  action  is  brought  issues  a  summons  for  the  defendant  to 
another  county,  it  will  be  presumed,  in  the  absence  of  anj  showing  to 
the  contrary,  that  such  summons  was  properly  issued  to,  and  serred 
in,  such  county,  under  section  316,  R.  o.  1881,  because  there  was  no 
person,  officer  or  agent  of  the  defendant  in  the  county  where  the  action 
IS  pending,  upon  whom  service  could  lawfully  be  had. 

Rochester^  etc,  R,  W.  Cb.  y.  Jewdl^  SSi 
Rockeder,  tie,,  R,  W.  Co,  y.  MiUa,  et  ai,  S9S,  599 

%  Privaie  Penm  Can  Not  Maintain  Suit  to  Question  Legal  Exidenee. — Quo 
Warranto  by  Prosecuting  Attorney.  —  Turnpike.  —  Case.  Distinguished.  — 
Where  persons  in  good  faith  act  under  a  corporate  name,  and  exercise 
the  rights  and  franchises  of  a  corporation  authorized  by  law,  e.  g.,  a 
turnpike  company,  they  become  a  corporation  de  factOf  and  a  priyate 
citizen,  although  claiming  to  be  a  stockholder  therein,  can  not  main- 
tain a  suit  to  inquire  into  its  legal  existence.  Such  a  proceeding  must 
be  brought  on  benalf  of  the  State  by  the  proper  prosecuting  attorney. 
Albert  y.  State,  ez  reL,  65  Ind.  413,  distinguished  and  modified. 

North  y.  State,  ex  ref.,  S56 
COSTS. 

See  Abatement;  Change  of  Venue;  Electiohs. 

COUNTY. 
See  Change  of  Venue  ;  County  Commibsionebb  ;  ELBcnomL 

COUNTY  AUDITOR. 
See  Bond;  Fees  and  Salabies;  Gbayel  Road,  4. 

COUNTY  COMMISSIONERS. 
See  Dbainaoe,  10  to  14;  Elections;  Gbaysl  Road. 

1.  Pleading. — Practiee.--No  formal  pleadings  are  required  in  the  presenta- 
tion of  a  claim  against  a  board  of  county  commissioners.  It  is  only 
necessary  to  file  a  written  statement  or  account  giying  the  nature  of 
the  claim,  and  so  identifying  it  as  to  bar  another  proceeding  upon  it 

Stoui  y.  Board,  ete.,  S4S 

2.  Same. — Formal  Pleadings. — But  where  the  parties  elect  to  file  formal 
pleadings  and  to  form  issues  of  law  upon  tne  facts  contained  in  anj 
of  such  pleadings,  the  sufficiency  of  the  facts  thus  pleaded  may  hs 
ruled  upon  as  in  other  cases.  /& 

COURTS. 
See  Qhanoe  of  Venue;  Supbeme  Coubt. 
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CRIMINAL  LAW. 

See  Appeal,  3;  Change  of  Venue;, Extradition;  Intoxicating 

LiquoB. 

I.  DeoederWa  EiUale  a  Fb-aon, — The  estate  of  a  decedent  is  a  person  in  legal 
contemplation.  BiUingi  v.  SlaU,  />4 

"2.  Same. — Forging  Name  of  Deceased  Person, — One  who  forges  the  name  of 
a  deceased  person  to  an  instrument  purporting  to  be  a  promissory 
note,  for  the  purpose  of  defrauding  his  estate,  is  guilty  of  the  crime  of 
forgery.  Jb. 

.3.  Same. — PUa  in  AbcUement.-^OmisfWM. — Omissions  or  defects  in  a  plea 
in  abatement  can  not  be  supplied  or  cured  by  intendment.  lb. 

4.  Same, — Trial  Without  PUa  Etroneoui. —  Prattiee. — The  trial  of  a  crim- 
inal case  without  a  plea  is  erroneous,  but  the  error  must  be  presented 
by  a  motion  for  a  new  trial,  and  not  by  the  assignment  of  errors  in 
the  Supreme  Court.  76. 

4^.  Sam^. — hformalion.  —  Mistake.  —  Motion  in  Arrest.  — Where  the  whole 
information,  taken  together,  shows  that  the  charge  of  the  ofiTence  is 
preferred  by  the  prosecuting  attorney,  the  use,  by  mistake,  of  the  word 
"  affiant"  in  the  body  of  the  indictment,  instead  of  the  words  "  prose- 
cuting attorney,"  is  not  a  defect  available  on  motion  in  arrest  of  judg- 
ment. Ih. 

i 

^«  Jury. — Reading  Statutes  While  Considering  Verdict. — Semblcy  that  it  is  not 
error,  in  a  criminal  case,  to  permit  the  jury  to  take  to  their  room  an 
annotated  copy  of  the  Revised  Statutes,  and  to  rpad  therefrom,  while 
deliberating  on  their  verdict,  the  section  of  the  Statute  defining  the 
offence  for  which  the  defendant  is  prosecuted,  where  the  annotation!* 
thereto  consist  merely  of  the  names  of  decided  cases. 

Mulreed  v.  State,  0£ 

7.  Supreme  Court. — Confiding  Evidence. — A  judgment  will  not  be  reversed 
on  the  evidence  when  it  is  conflicting.  Wagner  v.  Stale,  71 

5.  Same. — Possession  of  Stolen  I^ooerty. — Presumptian, — I^revious  Qood  Char- 
acter.— Proof  of  previous  good  character  is  not  sufficient  to  rebut  the 
presumption  of  guilt  which  possession  of  stolen  property  raises.    lb. 

9.  Bight  of  Citisen  to  Pursue  and  Arrest  Felon. — Murder. — Where  a  pick- 
pocket is  discovered  plying  his  vocation  in  a  crowd,  a  citizen  has  the 
right  to  arrest  him  upon  fresh  pursuit,  without  a  warrant,  and  if  the 
wrong-doer  kills  him  while  he  is  attempting  to  make  the  arrest,  it  is 
murder.  Kennedy  v.  Stale,  144 

10.  Same. — Proof  of  Distinct  Felony, — In  such  case,  on  the  trial  of  the  thief 
for  murder,  it  is  competent  to  prove,  by  either  direct  or  circumstan- 
tial evidence,  the  recent  commission  of  the  robberies  and  the  connec- 
tion of  the  accused  therewith,  for  the  purpose  of  showine  that  the 
citizen  was  engaged  in  the  performance  of  his  duty  when  slain,      lb. 

II.  Same. — Instruction. — Speculative  Doubt. — A  speculative  doubt  as  to  the 
possibility  of  innocence  is  not  such  a  doubt  as  requires  an  acquittal, 
and  the  jury  may  be  so  instructed.  IL. 

12.  Same. — Instructions  Considered  Together. — Practice. — Where  all  the  in- 
structions, considered  together,  correctly  state  the  law,  the  judgment 
will  not  be  reversed  because  one  may  be  defective.  lb. 

13.  Same. — Repetition  of  Information  Not  Required. — Where  the  court  in- 
structs the  jury  as  to  what  must  be  proved  to  constitute  a  felonious 
homicide,  it  is  not  necessary  to  repeat  such  information  in  subsequent 
instructions.  lb. 

14.  IndietmenL — Orammatioal  Conttruetion. — Where  a  pronoun  is  used  in 

Vol.  107.— 39 
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an  indictment,  there  is  no  rule  of  legal  or  g^mmaiical  construction 
which  requires  that  it  sha^  relate  to  the  last  preceding  noun,  for 
its  antecedent.  This  is  a  matter  which  is  governed  by  the  sense 
and  nieauing  intended  to  be  conveyed.  Miller  v.  SuUa,  15^ 

15.  Inatruetion, — Stating  Elements  of  Offence.— V^hen  it  is  undertaken  to  state 
in  an  instruction  all  of  the  elements  of  the  offence  necessary  to  & 
conviction,  the  instruction  is  bad  it'  an  essential  element  is  omitted; 
but  where  an  instruction,  partially  stating  the  necessary  facts,  does  not 
charge  that  they  alone,  without  reference  to  other  facts  and  other 
instructions,  will  justify  a  conviction,  it  is  not  erroneous. 

Bird  V.  State^  254 

16.  Same. — Doty  of  Jury  to  Consider  Instructions, — It  is  not  error  to  instract 
the  jury  that  if  they  have  no  well  defined  opinions  or  convictions  as  to 
what  the  law  is  relating  to  any  matter  at  issue,  they  should  give  the 
instructions  of  the  court  a  respectful  consideration.  lb, 

17.  Same. — Defendant's  Testimony. — Credibility  and  Weight. — Where  the  de- 
fendant testifies  in  his  own  behalf,  an  instruction  that  in  weighing 
his  testimony  the  jury  should  not  overlook  the  fact  that  he  is  the  de- 
fendant, and  deeply  interested  in  the  result  of  the  prosecution,  and 
that  his  testimony  must  be  consistent  with  all  the  other  facts  and 
circumstances  in  evidence,  to  have  a  controlling  weight,  is  erroneous. 

fb. 

18.  F^a  of  Oailty. — Sentence. — Duty  of  Court, — After  a  plea  of  guilty  to  a 
criminal  charge  by  one  of  legal  age,  it  is  the  duty  of  the  court  to  either 
sentence  him  at  the  time  or  to  place  him  in  the  custody  of  the  sheriff 
until  sentence.  Gi'ay  v.  Staley  177 

19.  Same.  —  Prosecuting  Attorney.  —  Suspending  Prosecution.  —  Illegal  Agreo- 
ment  with  Defendant. — The  prosecuting  attorney,  after  the  entry  of  a 
plea  of  guilty,  can  not,  with  or  without  the  consent  of  the  court,  law* 
fully  agree  with  the  defendant  that  he  may  depart  from  court  with- 
out sentence,  subject  to  rearrest  and  sentence  if  he  shall  commit 
another  offence  of  a  similar  character.  Ih. 

20.  No  Common  Lnw  Offences  in  this  Slate. — There  are  no  common  law 
offences  in  this  State,  and  there  can  not  be  a  conviction  for  any  offenoe^ 
which  is  not  defined  by  statute.    Section  237,  B.  S.  18S1. 

Stephens  ▼.  Slate,  1B& 

21.  Same. — Indecent  Liheiiies  with  Girl  Under  Twelve  Years  of  Age. — Asmnll.^ 
Consem. — InduAcd)le  Offence. — Statute  Construed.— rOne  who  merely  takes- 
indecent  liberties  with  a  girl  under  twelve  years  of  age,  with  her  con- 
sent, but  upon  her  refusal  to  consent  to  sexual  intercourse  desists,  is 
not,  under  existing  ^statutes,  guilty  of  an  indictable  offence,  the  girl 
having  sufficient  intelligence  to  understand  the  nature  of  his  conduct. 
Sections  1909  and  1917,  R.  S.  1881,  are  construed.  76. 

22.  Murder. — Evidence. — For  evidence  considered  and  held  sufficient  to 
sustain  a  conviction  for  murder  in  the  first  degree,  see  opinion. 

Hudson  V.  Statif  S7S 

23.  Same. —  Weight  and  Sufficiency  of  Epidence. — Supreme  Court. — I^raetiee.— 
Where  the  evidence  tends  to  support  the  verdict  on  every  material 
point,  the  Supreme  Court  will  not  reverse  the  judgment  merely  on  the 
weigiit  or  sufficiency  of  the  evidence.  lb. 

24.  Permitting  Minors  to  Play  Poo/.— Where,  in  a  prosecution  for  allowing^ 
minors  to  play  pool  in  violation  of  law,  the  State  makes  a  prima  faeie 
case,  the  defendant,  to  authorize  an  acquittal,  must  show  that  he  acted 
in  good  faith,  and  under  an  honest  and  reasonable  belief  that  the 
minors  were  of  full  age.  Taylor  v.  StaUy  4SS 

25.  Assault  and  BaJUery  with  Intent  to  Murder, — InlSiicimenL — An  indictment 
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which  charges,  in  substance,  that  the  defendant  unlawfully  and  felo- 
niously, and  in  a  Kude,  insolent  and  angry  manner,  with  premeditated 
malice  a^  with  intent  to  kill  and  murder,  shot  a  named  person,  is 
good  as  Gorging  an  assault  and  battery  with  such  intent. 

Keeling  v.  StaUy  56S 

26.  Same. — Conmidion  (^  One  Offence  Under  Indietment  for  Another. — A  per- 
son charged  with  an  assault  and  battery  with  intent  to  murder,  may 
be  convicted  of  an  assault  with  intent  to  murder,  if  the  evidence 
makes  such  a  case.  /6. 

27.  Same. — Convidwn  of  Wrong  Offence. — HarmUsB  Error, — Where  the  evi- 
dence makes  a  case  of  mere  assault  with  intent,  but  the  court  finds  the 
defendant  guilty  of  an  assault  and  battery  with  intent,  as  charged 
in  the  indictment,  it  is  an  error,  but  a  harmless  one,  as  the  punish- 
ment for  both  offences  is  the  same.  i6. 

28.  IndiefynenL — Betttm. —  TriaL  —  Where  it  affirmatively  appears  that 
the  indictment  set  out  in  the  transcript  was  duly  returned  into  court, 
and  that  the  defendant  appeared  and  pleaded  thereto,  it  is  sufficiently 
shown  that  the  trial  was  had  upon  such  indictment,  and  the  fact  that 
the  indictment  and  cause  bear  ditlerent  numbers  is  immaterial. 

Mei-geniheim  v.  StaUj  667 

29.  Same. — Public  Nuisance. — Indictment. — DuplieUij. — Where  the  doing  of 
any  one  of  a  number  of  distinct  acts  is  made  an  offence  to  which  the 
same  punishment  is  affixed,  as  in  section  2066,  R.  S.  1881,  relating  to 
public  nuisances,  the  doing  of  any  one  or  more  of  such  acts  by  the 
same  person,  at  the  same  time,  constitutes  but  a  single  offence,  whicli. 
may  be  charged  in  the  same  count  of  indictment  without  duplicity.  /6.. 

30.  Same, — Negativing  Exception  in  Statute. — An  indictment  founded  on  sec- 
tion 2066.  for  creating  a  nuisance,  need  not  negative  the  exception 
contained  in  the  proviso  to  such  section.  lb. 

31.  Same. — Description  of  Locality  and  Business. — Where  the  acts  mentioned 
in  the  indictment  are  unlawfully  done  and  are  injurious  to  the  prop- 
erty and  health  of  others,  they  constitute  an  indictable  offence, 
without  re^rd  to  the  business  in  which  the  defendants  are  engag^^ 
and  a  description  of  the  locality  and  business  is  not  essential  to  the 
validity  of  the  indictment.  /&. 

32.  Same, — Emdence.— Reeling  Between  Witness  and  Drfendant. — Where  a  wit- 
ness for  the  prosecution  has  testified  concerning  ike  state  of^  feeling' 
existing  between  himself  and  the  defendant,  evidence  as  to  his  feel- 
ing toward  those  of  the  defendant's  race  who  reside  in  the  community,, 
may  properly  be  excluded.  lb. 

33.  Same. — Physical  Condition  of  Thing  or  Locality. — Comparison. — Where 
the  physical  condition  of  a  thing  or  locality  is  in  question,  at  the 
time  a  certain  event  happened,  it  is  sometimes  competent  to  show 
such  condition  at  other  times  shortly  before  or  after  the  event,  and 
that  it  was  in  the  same  condition  when  the  event  occurred,  but  this, 
rule  does  not  applv„in  a  prosecution  for  maintaining  a  nuisance,  to 
a  comparison  of  odors  arising  therefrom  covering  a  period  of  several 
years.  /6> 

34.  Same. — Neglect  or  Act  of  City  will  not  Excuse  Creation  of  Nuisance  by  CiH- 
un.  —One  who  is  prosecuted  for  discharging  refuse  substances  from 
his  mills  into  a  canal  bed,  and  thereby  creating  a  nuisance,  is  not 
excused  by  the  fact  that  the  city  in  which  his  mills  are  situate  had 
failed  to  provide  suitable  drainage,  or  had  previously  obstructed  the 
flow  of  water  in  the  canal.  lb, 

35.  Same, — Knowledge.— Presumption. — Where  it  is  shown  that  the  owner  of 
the  mills  lived  in  the  vicinity,  and  that  the  alleged  nuisance  had 
existed  for  two  years,  it  will  be  presumed,  in  the  absence  of  any  show- 


612  INDEX. 

ing  to  the  contrary,  that  ]ie  had  such  knowledge  as  made  him  respon- 
sible therefor*  Jb. 

36.  iiame. — yamU^i-  of  WUiiesaes. — Limit, — Disereiion. — It  is  within  the  dis- 
cretion of  the  trial  court  to  fix  a  reasonable  limit  A  the  number  of 
witnesses  on  a  given  subject.  lb. 

37.  S(im^ — New  Trial. — Muteondud  of  Juror. — Where  misconduct  of  jurors 
is  alleged  as  a  cause  for  a  new  trial,  the  misconduct  must  be  shown, 
and  not  left  to  inference.  76. 

38.  Same,  —  ImtnaUnal  Variance. — A  variance  in  a  matter  of  unnecessanr 
description  will  not  authorize  a  reversal.  Jb. 

39.  Affidavit  and  Information, —  Variance  Between,  at  to  Date  of  Offence. — CUr- 
iocU  Error. —  Uneetiainty. — Motion  to  Quash. — The  aflEidavit  charged  thai 
the  offence  was  committed  October  2l8t,  1885.  The  information 
charged  that  it  was  committed  October  2l8t,  1886.  The  affidavit  was 
sworn  to  January  16th,  1886,  and   both  affidavit   and  information 

^       were  filed  on  the  latter  date. 

JJeldf  that  the  date  as  given  in  the  information  is  a  mere  clerical  error, 
and  in  the  absence  of  a  motion  to  quash  for  uncertainty,  the  error  is 
not  available  on  appeal,  as  it  did  not  prejudice  the  substantial  rights 
of  the  defendant.  Trout  v.  StatCj  578 

40.  Same. — Aireet  of  Judgment. — A  motion  in  arrest  of  judgment  will  not 
be  sustained  for  mere  defects  or  uncertainties  in  a  criminal  plead- 
ing. /6. 

41.  Plea  <if  Former  Jeopardy, —  What  Must  he  Shown,  —  In  pleading  a  fonno' 
jeopardy  it  is  not  sufficient  to  show  that  a  jeopardy  once  attached  to 
the  defendant,  but  it  must  also  be  shown  that  it  was  not  waived  by 
him  by  any  act,  or  discharged  by  operation  of  law.    Hendey  v.  State^  5^ 

42.  Same—Nolle  Prosequi  to  Count  of  Indictment  During  TrioL-^Former  Jeopardy. 
— Where  a  plea  of  former  jeopardy  shows  that  during  the  first  tnal  the 
State  was  permitted,  over  defendant's  objection,  to  dismiss  as  to  one 
count  in  the  indictment,  and  that  the  trial  pixMseeded  on  another 
count,  which  was  substantially  the  same  as  the  indictment  to  which 
the  plea 'is  addressed,  but  the  })lea  fails  to  show  the  result  of  such 
trial,  it  is  bad.  The  inference  in  such  case  is  that  there  was  no  final 
judgment  on  the  count  on  which  the  trial  was  had.  in  which  event 
another  trial  thereon,  or  on  a  new  indictn^^nt  embracing  the  same 
f^ts,  is  proper.  /& 

43.  Indietment.—Impnmble  Date. — Motion  to  Quath. — An  indictment  which 
charges  the  commission  of  the  offence  upon  an  impossible  date  is  bad 
on  a  motion  to  quash.  Mwrpky  v.  State,  598,  600 

CURATIVE  STATUTE. 
See  Bond  ;  Injunction,  1 ;  StatutBi  1  to  6. 

DAMAGES. 

See  City,  1  to  10, 18 ;  Husband  and  Wife,  I  to  4;  Jurisdiction;  Nbq- 
ligence;  Practice,  7;  Railroad,  2,  7,^  to  20;  Replevin;  Wit- 
ness, 4. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  Benefit  of  CJreditors;  Chattel  Mortgage  ;  Cok- 

tract,  4;  Guaranty. 

DECEDENTS'  ESTATES. 
See  Principal  and  Surety  ;  Real  Estate,  Action  to  Recover,  2;  Will. 

1.  Decedent^ %  Estate  a  Person. — The  estate  of  a  decedent  is  a  person  in 
legal  contemplation.  Billings  v.  Stafe,  54 

2.  Fraudulent  Conveyanas.  —  Statute  of  Limitations.  —  Flsading, -^  A.  com- 
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plaint  by  nn  admin JHtrator  t<>  set  aside  a  fraudulent  conveyance 
made  by  his  intestate,  wliicli  shows  on  its  face  that  at  the  time  it  was 
filed  the  latter  had  been  dead  more  than  iive  years,  is  bad  on  de- 
murrer.    Section  2334,  B.  S.  1881.  Cook  v.  Chamba-B^  67 

3.  Widou^B  IntereU  in  BeaU  EaUUe, — Parlies  to  Adion, — Pructiee, — Under  our 
present  law,  the  court  can  in  no  case,  for  ,the  purpose  of  paf^ing  debts 
against  the  estate  of  a  decedent,  order  the  sale  of  the  portion  of  the 
real  estate  which  the  widow  owns  by  reason  of  her  marital  rights, 
whether  she  is  made  a  party  to  the  proceeding  or  not. 

lluichinaon  v.  Lemekey  1:^1 

4.  Samt, — Teminey  by  Entireties. —  Widoufs  Interest  Prior  to  StattUe  of  1S52,— 
Judffmmt. — Condimveness  vf. — Prior  to  the  taking  effect  of  the  statute 
of  1852,  the  widow  took  only  a  dower  interest  in  the  real  estate  of  her 
husband,  and  the  probate  court  had  power  to  order  the  entire  fee 
sold  for  the  payment  of  debts ;  and  when  the  widow  claimed  to  be  the 
jibsolute  owner  of  real  estate  by  reason  of  a  tenancy  by  entireties,  and 
being  made  a  party  to  a  petition  by  her  husband's  administrator  to 
sell  such  real  estate,  for  the  payment  of  the  debts  of  his  estate,  failed 
to  appear,  and  permitted  such  order  to  be  made,  she  is  bound  by  such 
proceedings,  and  can  not  afterwards  assert  title.  '  lb. 

6.  Staluli  of  Limitations. — Administraior^s  Sale  of  Real  Estate. — Although  an 
administrator's  deed  to  real  estate  is  prematurely  made,  the  title  of 
the  purchaser  is  protected  by  the  five  years'  statute  of  limitations, 
where  the  party  injuriously  affe(;ted  is  not  under  disability.  lb. 

6.  Will. —  Widow^s  Statutory  Riaht  to  Five  Hundred  Dollars. — Relinquishment. 
— Election, — Cases  Crilicisea. — The  claim  of  the  widow  of  a  decedent 
to  the  five  hundred  dollars  for  which  provision  is  made  by  section 
2269,  R.  3.  1881,  may  be  released  and  relinquished  by  her  election 
to  take  under  an  inconsistent  testamentary  provision.  Nelson  v.  WU- 
sonj  61  Ind.  255,  and  Whiteman  v.  Swem,  71  Ind.  530,  criticised. 

Ixingley  v.  Mayhew,  198 

7.  Practice. — Jurisdiction. —  Docketing  Probaie  Cause  as  Civil  Action  Not 
Available  Error.— The  docketing  and  trial  as  an  ordinary  civil  action 
of  a  matter  which  belongs  to  the  probate  jurisdiction  of  the  circuit 
court,  is  merely  an  irregularity,  and  not  an  available  error.  lb. 

8.  Erroneous  Order  Vesting  Entire  Estate  in  Widoto. —  When  Condusice. — 
Collateral  Attack. — An  order  of  the  common  pleas  court,  having  jurisdic- 
tion, vesting  the  entire  estate  of  a  deceased  husband  in  his  widow 
absolutely,  instead  of  in  her  in  trust  for  minor  children,  as  required 
by  the  statute  in  force  at  the  time  (1  B.  S.  1876,  p.  411,  section  19), 
while  erroneous,  was  not  void,  and  it  will  stamf  as  against  a  col- 
lateral attack.  Spencer  v.  MGonagle,  41^ 

9.  Wvdoufs  Interest. Sale  of  Whole  Estate  to  Pay  Husband's  Debts.— When 
Binding  on  Heirs. — While  the  widow's  interest  can  not  be  sold  to  pay 
the  debts  of  her  deceased  husband,  on  the  petition  of  the  latter's  ad- 
ministrator, yet,  if  she  be  dead  and  her  heirs  are  made  parties  to  the 
petition,  a  sale  of  the  whole,  under  an  order  of  the  court,  will  deprive 
them  of  title.  Bumb  v.  Garcf,  57/i 

10.  Same. —  Receipt  by  Heir  of  Purchase- Money. — Estoppel. — Where  an  heir, 
having  full  knowledge  that  the  whole  estate  in  ttie  land  has  been  sold 
on  petition  of  the  administrator,  receives  and  retains  the  purchase- 
money  remaining  after  the  payment  of  debts,  he  can  not  avoid  the 
sale.     Elliott  v.  Frakesj  71  Ind.  412,  distinguished.  lb. 

DEDICATION. 
See  Evidence,  10. 


614  INDEX. 

DEED. 

See  Convey AifCE;  Decedents'  Estates,  5;  Evidehcb,  2, 9;  Pbomibboky 
Note,  3;  Quieting  Title,  4;  Keal  EIstate;  Shebeff's  Saxe,  8. 

1.  Consideralion,  —  Parol  Evidence  of  — Agreement  of  Grantee  to  Ihy  fjierai-. 
brance. — Where  the  consideration  of  a  deed  is  stated  in  general  terms, 
the  trde  consideration  may  be  shown  by  parol ,  and  for  this  parpose 
it  may  be  shown  that  the  fi^rantee  verbally  agreed,  as  a  part  of  the 
consideration,  to  pay  an  existing  encumbrance.         Hays  v.  Petk,  :>Slt 

2.  Deaci'iption. — It  is  not  the  office  of  a  description  to  identify  the  land 
conveyed,  but  to  furnish  means  of  identification. 

Burrow  v.  Teire  Hauity  etc.,  R.  R.  Co^  4S2 

3.  Acknouiedgmeni. — An  acknowledgment  is  necessary  to  entitle  a  deed  to 
go  upon  record,  but  is  not  essential  to  give  it  effect  as  between  the 
parties.  Bever  v.  Sorih,  O44 

DEPOSIT. 

See  Contract,  1. 

DESCENT. 
See  Partition,  2. 

1 .  Childless  Second  Wife. — Rights  of  Children  of  Hiuhand  by  First  Marriage.^ 
Where  a  husband  dies  without  living  issue  by  a  second  wife,  who  sur- 
vives him,  but  with  living  children  by  a  former  wife,  the  land  which 
descends  to  such  second  wife  at  her  death  descends  to  his  children  by 
the  first  marriage.  Thorp  v.  i/anes,  SJ4 

2.  Same. — Under  the  statute,  a  widow,  who  is  a  childless  second  or  sub- 
sequent wife,  takes  one-third  of  her  deceased  husband's  real  estate  in 
fee  simple,  with  the  descent  cast  by  law,  and  during  her  life  his  chil- 
dren by  a  former  marriage  have  no  title  to  such  one-third,  but  they 
acquire  title  by  descent  from  her.  Jb. 

8.  Partition. — Scde  by  Commissioner. — Purchase,  by  Widow. — Subsequent  ^far^ 
rioge. — (Conveyance  to  Second  Ihv^and. —  Consideration.  —  A  widow  who 
purchases  at  commissioner's  sale,  under  partition  proceedings,  land 
of  which  her  husband  died  seized,  takes  by  purchase,  and  not  by 
dcNcent;  and  wliere,  after  a  second  marriage,  she  conveys  to  a  third 
person  who  conveys  to  her  husband,  no  consideration  being  paid,  and 
he  dies  seized  of  the  land,  it  will  go  to  his  heirs,  and  not  to  the  heirs 
of  the  first  husband.  Spencer  v.  McGona^e^  4^0 

4.  Widow  Taking  Whole  of  Husband's  T/ind. — Action  for  Possession. — Evi- 
dence.— Burden  of  Proof .  —  Under  section  2490,  R.  S.  1881,  a  widow 
who  is  entitled  to  all  the  real  estate  of  which  her  husband  died  the 
owner,  in  case  he  left  no  surviving  child  or  father  or  mother,  must, 
in  an  action  by  her  for  possession,  prove  that  there  are  no  such  sai^ 
v Ivors.  Daugherty  v.  Deardoif  527 

DESCRIPTION. 

See  Deed,  2;  Railroad,  6 ;  Real  Rstate,  5,  6;  Sheriff's  Sale,  10, 11. 

DISCRETION. 

See  Change  of  Venue,  2  ;  Criminal  Law,  36 ;  Divorce,  2 ;  Evidence,  7; 
Gravel  Road,  1,  2;  Pleading,  21 ;  Statute,  3;  Witness,  1. 

DIVORCE. 

1.  Interrogatories  to  Party  not  Proper. — Otse  Followed. — Interrogatories  to 
the  parties  are  not  proper  in  an  action  for  a  divorce.  Barr  v.  Aur, 
31  Ind.  240,  followed.  Simons  v.  Simons,  IS? 

2.  Same, — Alimony. — Discretion  of  Trial  Court.— It  is  only  where  there  is 
an  abuse  of  discretion  that  the  Supreme  Court  will  review  the  deci- 
sion of  the  trial  court  as  to  the  amount  of  alimony.  lb. 
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Alimony, — Previous  Settlement  of  Properly  Upon  Wife, — Bjevooaiion, — Eisi- 
denee, — Where  a  husband  has  settled  property  upun  his  wife,  and  she 
subsequently  applies  for  a  divorce  on  the  ground  of  his  misconduct, 
but  does  not  insist  on  alimony,  he  is  not  entitled  to  show  the  value  of 
the  property  and  the  consideration  of  the  settlement,  nor,  in  the  event 
a  divorce  is  granted  his  wife,  can  he  obtain  a  revocation. 

StiUt2  V.  SluUij  400 
DOMESTIC  RELATIONS. 

Divorce;  Guardian  and  Ward;  Husband  and  Wife;  Married 

Woman. 

DRAINAGE. 
See  Bond. 

1.  Bemonstrance, — Burden  of  Isitue, — A  land-owner,  who  remonstrates  on 
the  single  ground  that  his  land  is  assessed  for  too  much,  has  the  bur- 
den of  the  issue.  Conxvdl  v.  Taie^  171 

2.  Dilch  Eitending  into  Two  Counties. — Jui^Miiction. — Where  a  ditch  ex- 
tends into  or  through  two  counties,  proceedings  to  establish  it  may 
be  prosecuted  in  either.  Updegraff  v.  Palmer ,  181 

3.  Same, —  Notice. — Law  of  1881. — Where  a  drainage  proceeding  was 
commenced  under  the  law  of  1881,  it  was  proper  to  give  notice  of  the 
time  of  filing  the  petition.  Ih. 

A.  Same. — Appearance. — Rentonstrance. — P'aciice. — Where  parties  appear 
and  remonstrate,  they  will  be  confined  to  the  grounos  of  objection 
stated  in  tiieir  remonstrance.  lb, 

■5.  Same. — N^dice. — Assumption  of  Jurisdiction.— The  assumption  of  juris- 
diction and  the  exercise  of  authority  is  a  decision  upon  the  question 
of  notice  Without  any  formal  entry  declaring  the  notice  sufficient,    lb. 

6.  Same. — Reference  to  Commimfioners. —  Objections  to,  When  too  Late. — After 
the  drainage  commissioners  have  made  their  report,  and  an  order  is 
entered  approving  it  and  establishing  the  ditch,  it  is  too  late  to  ob- 
ject to  the  reference  to  such  commissioners.  ^  lb. 

7.  Same. — Affidavit. — Notaiy  Public. — Jurat. — Omission  of  Month. — A  peti- 
tion for  drainage  may  be  sworn  to  before  a  notary  public,  and  the 
mere  omission  of  the  month  from  the  jurat  will  not  render  the  veri- 
fication bad.  lb. 

S.  Same. — Filinfj  of  Petition. — Conclusiveness  of  Judgment.  —  A  judgment 
entered  upon  a  petition  for  drainage  is -conclusive  that  the  petition 
was  dulv  filed.  lb, 

9.  Same. — Dismissed  of  Petition. — The  fact  that  the  report  of  the  commis- 
sioners is  invalid,  or  that  the  orders  of  the  court  based  thereon  are 
erroneous,  will  not  supply  grounds  for  dismissing  the  petition.        lb. 

10.  Ad  of  March  9th,  lS7o.— Repeal.— The  drainage  act  of  March  9th,  1876, 
was  not  repealed  by  the  act  of  March  13th,  1879,  and  one  petitioning 
for  drainage  in  1880  had  the  option  of  proceeding  under  either  act. 

Hardy  v.  McKinney,  S64 

11 .  -Same. — Appenl  from  Board  of  CommiMnoneiii. —  Trial. — Under  the  statute, 
section  5777,  R.  R.  1881,  appeals  from  the  board  of  commissioners 
stand  for  trial  de  vnro  in  the  circnit  court.  Such  appeals  suspend  all 
the  proceedings  had  upon  questions  in  issue  before  the  commissioners, 
and  they  can  not  either  be  used  or  taken  into  consideration  upon  the 
trial  in  the  circuit  conn.  Jb, 

12.  Same. — Finding  and  Judgment  in  (Xrcuit  Court. —  What  Required.— In  ap- 
peals to  the  circnit  court  in  drainage  and  analogous  proceedings,  the 
court  or  jury  trying  the  same  succeed  to  all  the  substantial  duties  of 
the  viewers  and  reviewers,  and  the  finding  or  verdict  should  be  suffi- 
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eiently  specific  upon  every  question  involved  to  authorize  a  judgment 
*  finally  determining  all  the  matters  in  controversy.  Jb. 

13.  Sam/e, — Remanding  Cawae  to  Gommiasioners, — For  a  judement  remanding 
a  cause  to  the  board  of  commissioners  held  not  sufficient  as  **  an  order 
how  to  proceed  "  within  the  meaning  of  section  5778,  B.  S.  1881 ,  see 
opinion.  lb. 

14.  Same. — Estahliahmenl  of  New  on  Line  of  Old  Ditch. — Seoond  Asaeannenl, — 
Where  it  is  sought  to  establish  a  ditch  upon  the  line  of  one  previously 

-  constructed)  and  for  which  the  persons  affected  by  the  proposed  new 
ditch  had  been  assessed,  such  facts  may  be  shown  in  behalf  of  the 
remonstrators.  lb>, 

EJECTMENT. 

See  Real  Estate,  1,  2 ;  Real  Estate,  Action  to  Recover. 

ELECTIONS. 

See  Office  and  Officer,  3  to  8. 

Expenses  of  Township  Elections  Must  he  Ptiid  by  County. — Under  existing  stat- 
utes, the  necessary  expenses  of  township  as  well  as  general  elections 
must  be  borne  by  the  county  and  paid  by  the  board  of  commissioners 
out  of  county  funds.  Boards  etc.,  v.  Cfentei-  Tp,y  oS4 

EQUITY. 

See  Injunction  ;  Supreme  Court,  2. 

What  One  Seeking  Equitable  Relief  Must  Show. — One  who  seeks  equitable 

relief  must  show  that  he  has  done,  or  offered  to  do,  in  the  premises, 

'  all  that  equity  requires  of  him.  Jones  v.  Ewing^  3 IS 

ESTOPPEL. 

See  Attorney  and  Client,  2;   Decedents'  Estates,  10;  •Evidence,  8; 

Telegraph  Company,  2. 

EVIDENCE. 

See  Appeal,  1;  Attorney  and  Client;  Bill  of  Exceptions;  City,  5 
to  10,  16 ;*CoN VERSION,  2;  Conveyance;  Criminal  Law,  7,  8, 10, 
17,  22  to  24, 32,  33, 35,  36 ;  Deed,  1, 2 ;  Descent,  4 ;  Divorce,  3 ;  Feb* 
AND  Salaries,  1 ;  Instructions  to  Jury,  1,  2 ;  Interrooatoribs  to 
Jury,  5;  Intoxicating  Liquor,  2,  3;  New  Trial,  2,  4,  5;  Pi^ead- 
iNG,  3, 14;  Practice,  1,  2,  6,  8,  10;  Promissory  Note,  1;  Supreme 
Court,  4 ;  Witness. 

!  1.  Admission  of  Incompetent  Parol  Evidence  Withmit  Objection. — Where  parol 

evidence  is  admitted  without  objection,  it  will  sustain  a  finding, 
although  it  would  have  been  held  incompetent,  as  not  the  best  avail- 
able evidence,  if  objection  had  been  made.  Judd  v.  Smatly  39S 

I  2.    Title  to  Real  EUate.—Deed. — Where  title  by  deed  is  relied  on,  a  chain 

of  title  must  be  traced  back  to  the  ultimate  source  of  title  or  to  a 
grantor  in  possession  under  a  claim  of  title  at  the  time  he  executed 
his  deed.  City  of  Lafayette  v.  Wortmanj  jH^i 

3.  Same. — Idem  Sonans. — Presumption. — The  names  Wortman  and  Workman 
are  not  idem  sonansy  and  the  court  will  not  assume,  in  the  absence  of 
proof,  that  they  refer  to  the  same  person.  lb. 

4.  Preponderance. — Reasonable  Probability  of  Truth. — Duty  of  Jury, — It  is  the 
duty  of  the  jury,  in  a  civil  case,  to  decide  in  favor  of  the  party  on 
whose  side  the  weight  of  evidence  preponderates,  and  according  tr* 
the  reasonable  probability  of  truth. 

LouisxnUe,  e/c,  R.  W.  Co,  ▼.  Hwmpson,  4^-^ 

5.  Record  of  Justice  of  Pbocc. — The  record  of  a  justice  of  the  peace  is  com- 
petent evidence  of  the  proceedings  had  in  a  suit  before  him. 

Redelsheimer  v.  MtUery  P-^ 
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6.  Lotl  Leiier, — Proof  of  Contents. — Where  a  letter  Lb  shown  with  reason- 
able certainty  to  be  relevant  and  material  to  the  issues  in  a  cause,  ita 
contents  may  be  proved  by  parol,  after  proof  of  loss  by  a  fair  pre- 
ponderance of  the  evidence.  MtQomoA  v.  i/oos,  512 

7.  Ord£r  of  Admimon, — Discretion  of  Trial  Oowi. — I\adiee, — The  order  of 
admission  of  evidence  is  very  much  within  the  discretion  of  the  trial 
conrt,  and  a  clear  abuse  must  be  shown  to  justify  a  reversal  of  the 
judgment.  Western  U,  TeL  Co.  v.  Buakirk,  549 

8.  Survey. — Appeal  from  Surrey  Fixing  Boundary  Lines, — Parol  Evidence. — 
On  an  appeal  from  a  survey  fixing  boundary  lines,  made  by  the 
county  surveyor  or  the  surveyor  appointed  by  the  court,  parol  evi- 
dence may  be  heard  for  the  purpose  of  ascertaining  the  true  lines, 
however  acquired.  Cleveland  v.  ObenchaiHy  591 

9.  Decree  Consti-uiny  Deed, — A  decree  which  construes  a  deed  forming  one 
of  the  links  in  a  party's  title,  is  competent  evidence,  even  though  it 
may  not  be  conclusive  as  against  strangers.  lb. 

10.  Highvoay, —  LW. — Dedication. — It  is  competent  to  prove  the  length  of 
time  a  road  has  been  laid  out  and  used  by  the  public,  as  user  under 
color  or  claim  of  right  will  establish  a  dedication.  lb. 

EXECUTORS  AND  ADMINISTRATORS. 
See  DifCEDENTs'  Estates. 

EXEMPTION. 
See  Injunction,  2. 

EXHIBIT. 
See  CoMTBACT,  3;  Mobtgaqe,  1 ;  Pleading,  6, 8,  II ;  Quieting  Titlb,  4.. 

EXPERT. 

See  Witness,  1  to  3, 

EXTR4DITI0N. 

1.  Surrender  of  One  Brought  by  Requisition  from  Another  State. — Escape, — 
Where  one  commits  a  felony  in  Michigan,  and  voluntarily  comes  into 
this  State  and  is  arrested  for  a  felony  committed  here,  and  while  in 
custody  a  warrant  for  his  arrest,  ia<«ned  on  a  requisition  from  Michi- 
gan, is  receiveil  by  the  officer  detaining  him,  but  the  accused,  escap- 
ing from  custody,  flees  to  Ohio,  from  which  State  he  is  returned  to 
Indiana  upon  requisition,  he  may,  upon  the  failure  of  the  prosecution 
against  him  in  this  State,  be  surrendered  to  the  authorities  of  Michi- 
gan on  the  requisition  from  that  State.  Hackney  v.  Welsh,  S5S 

2.  .Same. — Good  Faith  of  Public  Officers. — Presumption. — The  presumption 

is  that  public  officers  discharge  their  duties  in  good  faith,  and  the 
mere  fact  that  the  accused  was  kept  in  custody  for  more  than  a  year^ 
when  a  nolle  prosequi  was  entered  to  the  charge  preferred  against  him 
in  this  State,  does  not  show  bad  faith.  lb. 

3.  Same. — Good  Faith  not  Affected  by  Knowledge  or  Expectation  of  Sheriff. — 
Prosecuting  Attorney.  —  The  goo(i  faith  of  extradition  proceedings  is 
not  affected  by  the  knowledge  or  expectation  of  reward  of  the  sherifT, 
as  the  State  is  not  represented  by  that  officer  but  by  the  prosecuting 
attorney.  lb, 

4.  Same.  —  Authentication. —  Oovemor^a  Certificnte.  —  The  Governor  is  not 
required  to  certify  that  an  information  and  other  papers  accompany- 
ing a  requisition  are  genuine;  it  is  sufficient  if  he  certifies  that  ther 
are  duly  authenticated.  lb, 

5.  Same. — Affidavit, — SignaJture  of  Prosecuting  Attorney. — An  authentication 
by  affidavit  and  by  the  signature  of  the  prosecuting  attorney  is  suf- 
ficient, lb. 
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FEES  AND  SALARIES. 

1.  Statute, — OoTUtruetion. — Fea  and  Salaries. — I\Mie  SentimemL — Jmdieiai 
Soiiee  </. — It  U  an  historical  fact,  of  which  the  courts  will  take  judi- 
cial notice,  that  when  the  Legislature  of  1879  met,  and  for  Bereral 
years  previously,  there  was  a  strong  public  sentiment  in  favor  of  tHe 
reduction  of  the  fees  and  salaries  of  public  officers^  which  constitoted 
an  important  factor  in  the  preceding  general  election,  and  this  cir- 
cumstance may  be  considered  in  ascertaining  the  legislative  intent  in 
the  enactment  of  the  statute  of  that  year  on  the  subject  of  fees  and 
salaries.  Stout  v.  Board,  ete^  S4S 

2.  Same.— Act  of  1S70. — Compenmtion  of  County  Auditor. — Chses  Adhered  to. 
— Slate  JJecuiU. — Under  section  22  of  the  act  of  March  Slst,  1879  (R- 
S.  1881,  section  59U7),  concerning  fees  and  salaries,  a  county  auditor, 
in  addition  U)  his  fixed  salary,  is  entitled  to  Sl2o  per  year  for  each 
one  thousand  inhabitants  of  his  county  over  fifteen  thousand  and  not 
more  than  twenty  thousand,  and  $100  for  each  one  thousand  inhabi- 
tants in  excess  of  twenty  thousand,  and  not  to  $225  per  year  for  each 
one  thousand  inhabitants  in  excess  of  twenty  thousand.  Edger  v. 
Boardf  etc.,  70  Ind.  331,  and  Parker  v.  Board,  etc.,  84  Ind.  340,  are 
adhered  to  and  the  doctrine  of  stare  decisis  applied.  lb. 

FORECLOSURE. 
See  Chattel  Mortgage  ;  Husband  and  Wife,  6  to  9;  Moktqagk. 

FORGERY. 
See  Criminal  Law,  2. 

FRAUD. 

See  Chattel  Mortgage;  City,  17;  Decedents'  Estates,  2;  Guardiah 

AND  Ward,  2,  5  to  7  ;  Railroad,  9  to  11. 

FRAUDULENT  CONVEYANCE. 
See  Decedents'  Estates,  2. 

GIFT. 
See  Witness,  6. 

GRAVEL  ROAD. 
See  Conveyance  ;   Injunction,  1 ;  Statute,  5 ;  Turnpike. 

1.  County  Commissioners. — Changing  Time  of  Meeting  of  Viewer's  and  Engineer, 
— Discretion. — In  a  proceeding  to  establish  and  construct  a  gravel  road, 
the  board  of  commissioners  have  discretionary  authority  to  change  or 
extend  the  time  fixed  for  the  meeting  of  the  viewers  and  engineer. 

Black  V.  Thomstm,  162 

2.  Same. — Where  a  judicial  tribunal  has  a  general  power  to  designate  a 
time  within  which  an  act  shall  be  done,  it  may  extend  the  time,  in 
the  exercise  of  a  reasonable  discretion.  Ih, 

3.  Same. — Appeal  from  Board. — Trregularities  in  F^veeedings  not  Ground  far 
Dismissal  in  Circuit  Court.  —  Where,  in  a  proceeding  to  establish  a 
gravel  road,  the  board  of  commissioners  properly  acquired  jurisdic- 
tion, mere  irregularities  in  the  subsequent  proceedings  of  the  board 
will  afford  no  ground  for  dismissing  the  caus&on  appeal  to  the  circuit 
court,  where  the  cause  stands  for  trial  de  novo:  lb. 

4.  Free. — Lien  of  .1  xtessmenl.  —  When  U  A  tf aches. — Under  sections  5095-6097, 
R.  S.  1881,  the  lien  of  an  assessment  for  the  construction  of  a  free 
gravel  road  attaches  ;is  of  the  day  of  the  final  order  of  the  county 
board  confirm in<j  the  report  of  the  committee  appointed  to  apportion 
the  expenses  of  construction,  and  it  is  unaffected,  except  as  to  the 
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amotiut,  by  any  reductions  or  additions  made  by  the  county  auditor 
under  section  5096.  Kirkpairick  v.  Pearce^  o^o 

GUARANTY. 

■ 

1.  Bond. — Contract, — A  bond  stipulating  that  the  principal  shall  perform 
certain  specified  things,  and  that  it  sliall  be  a  continuing  guaranty 
until  after  notice,  is  a  contract  of  guaranty. 

Weed  S.  M,  Co.  v.  Winchd,  260 

2.  Same. — Contract  oj Agency, — Bcmdfor  Petformance. — ConstrtuUion. — Where 
a  contract  of  agency  and  a  bona  given  by  the  agent  to  secure  its  per- 
formance are  executed  concurrently,  they  must  be  construed  together. 

Jb, 

3.  Same. — Liahiliiy  of  Sureties. — The  sureties  in  the  bond  are  not  liable  for 
transactions  of  the  agent  beyond  the  scope  of  his  contract,  or  for  fail- 
ures which  do  not  relate  to  some  duty  imposed  thereby.  Ih. 

4.  Same, — Principal  and  Agent. — Where  the  contract  is  that  the  principal 
shall  consign  to  the  agent  machines  to  be  sold  or  leased  by  him,  as 
the  formers  property,  the  sureties  in  the  bond  are  not  liable  for  sales 
made  to  the  agent.  lb, 

h.  Same.  —  New  Contract  iciih  Agent.  —  Merger.  —  Releaae  of  Guarantors. — 
Where,  after  breach  of  a  contract,  the  performance  of  which  is  guar- 
anteed, the  creditor  and  debtor  enter  into  a  new  contract,  by  which 
the  amount  of  damages  then  due  is  made  payable  on  a  future  day, 
and  on  terms  different  from  those  imposed  by  the  original  agreement, 
the  old  contract  is  presumptively  merged,  and  the  guarantors  dis- 
charged from  liability.  lb. 

GUARDIAN  AND  WARD. 

1.  Degree  of  Care  Required  of  Guardian. — A  guardian  is  only  required  to 
exercise  that  degree  of  care  and  prudence  in  managing  the  money  of 
his  ward,  which  an  ordinarily  prudent  man  employs  in  his  own 
affairs.  Siautei-  v.  Favoritey  ^91 

2.  Same. — Inv&Ameni. —  Mortgage.  —  Liability  for  Loaa. —  Fraud.  — Where  a 
guardian  acts  in  good  faith  and  with  reasonable  diligence  in  taking 
a  mortgage,  believing  it  to  be  a  senior  lien,  as  security  for  a  loan  of 
his  ward^s  money,  he  can  not  be  hehl  liable  for  a  loss  .solely  on  the 
ground  that  such  mortgage  was  made  a  junior  one  by  the  fraud  of  the 
mortgagor.  lb, 

3.  Same. — Belying  on  Statetnenis  of  Borrower. — Xegligence. — Ten  days  before 
loaning  money  of  his  ward,  a  guardian  examined  the  records  and 
found  the  land  offered  as  a  security  to  be  free  from  encumbr^ances. 
The  borrower  owned  property  worth  many  thousand  dollars  more  than 
the  amount  of  the  loan.  He  was  a  business  man  of  excellent  credit 
and  standing,  and  it  was  not  known  that  he  was  in  debt.  At  the  time 
the  mortgage  was  executed,  the  borrower  told  the  guardian  that  the 
land  was  unencumbered,  but  he  had  in  fact  in  the  meantime  mort- 
gaged it  to  a  third  person. 

Held,  that  the  guardian  was  not  guilty  of  negligence  in  relying  upon  the 
statement  of  the  borrower.  lb. 

4.  Same, — Taking  Mortgage  Ezeeuted  by  Husband  Alone. — Measure  of  Dam" 
ages. — Burden  of  Proof, — Where  a  guardian  accepts  a  mortgage  exe- 
cuted by  the  husband  alone,  the  burden  is  on  him  to  show  that  the 
husband's  estate  in  the  land  is  an  adequate  security  for  the  money 
loaned ;  and  if  such  fact  be  not  shown,  he  will  be  deemed  negligent  in 
not  requiring  the  wife  to  join  in  the  execution  of  the  mortgage,  and 
held  liable  for  the  resulting  loss,  i.  e.,  the  value  of  the  wife's  interest 
in  the  land.  lb. 

5.  Same. — FKnal  Report, — Representations. — Concealment. — Fratul, — A  guar- 
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diati  who,  in  making  Win  finul  Hettlement  report  on  resignation  of  Hlsi 
trust,  repre«ient8  tliat  an  uncollected  note,  taken  for  a  loan  of  his  wartl's 
money,  is  of  its  full  face  value,  concealing  the  fact  that  the  maker  bms- 
become  insolvent,  is  guilty  of  fraud.  Jb, 

6.  Same. — Taking  SoU  in  Indioidual  Name, — The  fact  that  a  guardian  has- 
taken  a  tiote  for  his  ward's  money  in  his  individual  name,  withoot 
any  designation  of  his  official  character,  may  be  considered,  with  other 
facto,  in  support  of  a  finding  of  fraud.  lb. 

7.  Same, — Special  Findiwj.  —  Absence  of  Epithets,  —  Practice.  —  Where  the- 
facts  specially  found  enable  the  court  to  pronounce  the  proper  jad^- 
ment,  the  absence  of  the  epithets  ''  fraud  "  and  ^*  negligence"  is  inima- 
terial.  fb. . 

HARMLESS  ERROR. 

See  Criminal  Law,  27 ;   Instructions  to  Jury,  6,  10 ;  Practice,  9,  lO.' 

HAWKERS  AND  PEDDLERS. 
See  City,  19  to  21; 

'  HEIRS. 

See  Decedents'  Estates  ;   Descent  ;  Will  ;  Witness,  5. 

HIGHWAY. 
See  Evidence,  10 ;  Gravel  Road  ;   Real  E^ate,  "6,  6 ;  Turnpike. 

HUSBAND  AND  WIFE. 

See  Descent;  Divorce;  Guardian  and  Ward,  4;   Married  Woman;. 
Real  Estate,  3,  4 ;  Sheriff's  Sale,  1  to  6. 

1.  Action  for  Perdonal  InjuiHes  to  Wife. — Parties. —  Pleading. — In  an  action  • 
to  recover  damages  for  personal  injuries  to  the  wife,  the  husband  is  a 
proper  but  not  a  necessary  party.  OAio,  etc.,  JS.  W.  Co.  v.  Cbsfty,  SJ' 

2.  Same. — While  the  husband  is  presumptivelv  entitled  to  maintain  a. 
separate  action  to  recover  for  medical  attendance,  loss  of  service  and. 
of  the  society  of  the  wife,  he  can  not  recover  for  these  in  an  action. 
in  which  the  wife  is  suing  for  injuries  to  her  person,  nor  can  such 
damages  be  recovered  by  them  jointly.  lb. 

3.  Same. — Meamre  of  Damages. — In  an  action  by  a  married  woman  to- 
recover  damages  for  personal  injuries,  she  is  entitled  to  nothing  for 
medical   attendance,  or  loss   of   time,  unless  special  circumstances 
rebutting  the  presumptive  right  of  the  husbana  to  recover  therefor 
are  averred  and  proved.  lb. 

4.  Same. — Instruction  to  Jury. — In  such  an  action,  an  instruction  "that 
in  order  to  justify  the  assessment  of  damages  for  future  or  permanent 
disability,  it  must  appear  that  continued  or  permanent  disability  is 
reasonably  certain  to  result  from  the  injury  complained  of,"  correctly 
states  the  law.  iL 

6.  Executory  Contmcts  of  Wife. — Real  Estate. — Under  sections  5117  and  5119, , 
R.  S.  1881,  a  married  woman  can  not  convey  or  mortgage  her  real 
estate,  nor  enter  into  any  executory  contract  to  do  so,  unless  her  hus- 
band joins  therein,  nor  can  she  enter  into  any  contract  of  suretyship; 
but,  except  as  thus  prohibited,  she  has  the  same  power  to  make  exec- 
utory contracts,  and  is  as  much  bound  thereby,  as  if  she  were  unmar- 
ried. McLead  v.  ^na  Life  Ins.  Cb.,  S94 

6.  tSame. — Mortgage. — Foreclosure. — Consideraiion, — Complaint. — Where  it 
does  not  appear  from  the  complaint  to  foreclose  a  mortgage  against  a 
husband  and  wife,  that  the  mortgaged  real  estate  is  the  separate  prop- 
erty of  the  wife,  or  that  she  is  the  surety  of  her  husbana,  such  com- 
plaint is  good  without  an  averment  that  she  received  the  considera- 
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tion,  or  a  part  of  it,  of  the  notes  and  mortgage,  either  in  person  or  in 
beneBt  to  lier  estate.  76. 

7.  Same.—Moriyage  of  Land  Held  by  EntireHes,—  Validity. — Suretyship. — A 
mortgage  executed  by  a  husband  and  wife  on  land  held  by  them  as 
tenants  by  the  entirety,  if  it  is  for  the  benefit  of  the  common  proj)erty, 
or  to  secure  the  individual  debt  of  the  wife,  is  valid  and  binding  on 
both.  It  is  only^  where  it  is  given  to  secure  the  husband's  debt^the 
wife  being  prohibited  from  entering  into  a  contract  of  suretyship  by 
section  6119 — that  it  is  void.  lb. 

S.  Tenanle  by  Entireties. — Mortgage.—  Whefi  Binding  Upon  Wife.-- A  mort- 
gage executed  by  a  husband  and  wife,  both  being  principals  therein, 
upon  land  owned  by  them  as  tenants  by  entireties,  as  security  for  a 
loan  of  money  which  is  used  to  pay  off  valid  liens  existing  on  the 
mortgaged  premises,  is  binding  upon  both  mortgagors. 

Fawkner  v.  Scottish  Am.  Mortgage  Cb.,  555 

9.  Same.  —  Contract  of  Wife.  —  Bersonal  Judgment.— Any  contract  which  a 
married  woman  may  lawfully  execute,  may  be  enforced  against  her 
i>y  the  personal  judgment  of  a  court  of  competent  jurisdiction.        lb. 

IDEM  SONANS. 
See  Evidence,  3. 

INDICTMENT. 
■€ee  Appeal,  3 ;  Criminal  Law,  14,  25  to  31,  42,  43. 

INFANT. 
See  Guardian  and  Ward. 

INFORMATION. 
See  Criminal  Law,  5,  39. 

INJUNCTION. 

See  Chattel  Mortgage,  2. 

1.  i'Vec  Qraoel  Bead. — Assessment.— Cui-ativt  Statute. — In  an  action  by  F.  to 
enjoin  the  collection  of  an  assessment  made  in  a  proceeding  for  the 
establishment  of  a  free  gravel  road,  the  Supreme  Court  held  that  the 
action  of  the  board  of  commissioners  in  such  establishment  and  all 
subsequent  proceedings  in  the  matter  were  void.  Subsequently,  a  valid 
curative  statute  was  enacted,  legalizing  all  such  proceedings  of  the 
l)oard,  and  all  assessments  made  under  the  same.  After  the  taking 
effect  of  this  statute,  J.,  who  was  not  a  party  to  F.'s  action,  attempted 
by  injunction  to  escape  the  payment  of  assessments  made  against  his 
land  in  such  proceeding. 

Sdd,  that  J.  is  bound  by  the  law  as  it  stood  when  he  commenced  his  ac- 
tion, and  that  he  is  not  entitled  to  the  relief  prayed. 

Johnson  V.  Boards  etc.,  15;  EUmgham  v.  Board,  etc.,  600 

2.  Attachment  in  Another  Slate. — Evasion  of  Eremption  Laws. — Injunction 
will  lie  to  restrain  a  resident  of  Indiana  from  prosecuting  an  attach- 
ment proceeding  against  another  resident,  in  the  courts  of  another 
State,  in  violation  of  section  21f(2,  H.  S.  1881,  which  makes  it  nn 
offence  to  send  a  claim  against  a  debtor  out  of  the  State  for  collection, 
in  order  to  evade  the  exemption  laws.  Wilson  v.  Joseph,  490 

3.  Contempt. — Jurisdiction  rf Special  Judge. — ^A  special  judge,  appointed  to 
hear  and  determine  a  particular  case,  has  jurisdiction  to  punish  a 
party  for  a  violation  of  a  restraining  order  previously  granted  by  the 
regular  judge.  Mowrer  v.  Stale,  5S9 

4.  Same. — Interference  with  Status  of  Personal  Property. —  When  no  ContempL — 
Where,  during  the  pendency  of  an  action  respecting  the  ownership 
and  custody  of  a  piano,  "the  defendant  and  all  other  persons''  are 
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enjoined  from  remoirlng  it  from  the  defendant's  boose,  where  it  is  sit* 
oate,  but  the  defendant,  before  the  action  is  determined,  and  withoat 
reporting  his  intention  to  the  court,  rents  his  house  and  moves  to 
another  State,  leaving  the  piano  in  the  house,  bnt  making  no  arranse- 
ment  for  its  storage,  the  plaintiff  may  remove  the  instrument  to  nis 
own  liouse  for  saf&>keeping  without  being  guilty  of  contempt.  Ib» 

INSTBUCTION8  TO  JUBY. 

8ee  City,  15, 16;  Cbimikal  Law,  11  to  13, 15  to  17;  Hdbbakd  ahb  Wdx^ 

4 ;  Nbqligence,  6. 

1.  Evidence, — Ond  Admissions. — An  instruction  that  oral  admiasions  of  a- 

£arty  should  be  received  with  great  caution,  because  a  witness  may  not 
ave  correctly  understood  them,  or  may  not  have  correctly  recollected 
and  repeated  them,  is  erroneous.  Zenor  v.  Johnson,  69 

2.  SaTne.^Consirueiion  of  WriUen  Contracts, — The  court  must  construe  all 
written  contracts,  and  not  leave  the  question  of  construction  to  the 
jury,  except  in  cases  where  parol  evidence  is  necessary  to  make  a  con- 
tract intelligible.  /&. 

3.  Same, — Mislake,  —It  is  only  a  mutual  mistake  of  fact,  and  not  a  mia- 
take  of  law,  that  will  avoid  a  contract,  and  it  is  error  to  instruct  the 
jury  in  general  terms  that  a  mistake  will  have  that  effect.  i6. 

4.  Practice. — In  determining  whether  an  instruction  is  erroneous,  it  will 
be  considered  in  connection  with  the  others  given.  AUdnson  v.  DaUe^,117 

5.  S<ime.— 'It  is  not  error  to  refuse  to  give  instructions  asked  by  a  partj 
when  the  subjects  embraced  in  them  are  covered  by  the  -  instructiona 
already  given.  lb. 

6.  Same. — Harmless  Error, — An  erroneous  instruction,  if  harmless,  is  not 
available  for  the  reversal  of  a  judgment.  lb* 

7.  JPraciice. — Instructions  Asked  Mtisi  be  Signed, — There  is  no  available 
error  in  the  refusal  of  the  court  to  give  instructions  asked,  where  the 
same  are  not  signed  by  the  party  or  his  counsel. 

Hutchinson  v.  Lerndx,  ISl 

8.  Making  Port  of  Record  Without  BUI  of  Exceptions, — Pradiee. — In  order 
that  instructions  may  be  a  part  of  the  record  without  a  bill  of  excep- 
tions, they  must  be  filed  as  required  by  section  533,  R.  S.  18&1,  and 
the  record  must  affirmatively  show  that  they  were  so  filed. 

Blount  V.  Bidt,  258 

9.  Refusal  to  Give  Instruction  Asked, — It  is  not  error  to  refuse  to  give. an 
instruction  asked,  where  those  given  by  the  court  sufficiently  cover 
the  subject  embraced  therein.  y<U*i  BcTiefii  Ast^n  v.  Grauman,  SSS 

10.  When  Erroneous  Instruction  not  Available  for  Reversal  of  JudgtnenL — A 
judgment  will  not  be  reversed  upon  an  erroneous  instruction,  when  it 
affirmatively  appears  from  answers  to  interrogatories  that  the  instruc- 
tion complained  of  was  not  influential  in  inducing  the  verdict 

WoUeiy  V.  ioutm/fe,  etc,  R,  W.  Cb.,  381 

11.  Will  be  Considered  as  a  Whole. — Reversal  </  Judgment. — If  the  instructions^ 
considered  as  a  whole,  put  the  case  fairly  before  the  jury,  the  judff- 
ment  will  not  be  reversed  because  one,  taken  alone,  may  not  be  suffi- 
ciently full.  Town  of  Rw^iUe  v.  AdamSj  475 

12.  Defective,  —  When  Deemed  Cured, — Where  an  instruction  states  the  law 
correctly,  as  far  as  it  goes,  but  is  incomplete,  it  may  be  completed  by 
another  which  supplies  the  defect.     Western  u,  Tel,  Co.  y.  BfUkirk,  Sjf^ 

INSURANCE. 
See  Life  In&vaaiicx. 
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INTERROGATORIES  TO  JURY. 
See  Instructions  to  J  try,  10. 

1.  Suhmisdon, —  Praciiee.  —  The  prayer  for  the  submiiwion  of  interroga- 
tories to  the  jury  is  not  a  proper  one  unless  the  couit  is  also  asked  to* 
instruct  the  jury  to  answer  them  in  the  event  that  they  return  a  gen- 
eral verdict.  LouisnUe,  etc.,  K  W.  Co,  v.  Worky,  S20' 

2.  Same, — Trial  CouH  May  Eevist,  or  Propound  ItUerrogaiorieB  cf  ite  Own. — 
It  is  proper  for  the  trial  court  to  revise  interrogatories  submitted  by 
the  parties  and  to  prepare  and  propound  for  itself  interrogatories  to 
the  jury.  lb. 

3.  Same, — Que&tiona  <^  Law  Improper. — An  interrogatory  which  asks  the 
jary  to  oecide.a  question  of  law  is  improper.  lb. 

4.  Same. —  Bailroad. — Animals. —  Fencing  Ih^ck. — An  interrogatory  read- 
ing. "  Could  the  defendant  have  lawfully  fenced  its  track  at  the  point  '^' 
where  animals  entered  upon  it,  is  a  question  of  law.  lb. 

5.  Answer  When  there  is  no  Evidenee. — If  there  is  no  evidence  upon  a  point, 
covered  by  a  special  interrogatory  propounded  to  the  jurv,  they  may 
so  answer.  LouisoiUty  eie,,  R.  W.  Co.  v.  i%ompeony  44^ 

6.  Same. — Motion  to  Moke  Speeifie. —  Venire  de  Novo. — The  truth  or  falsity 
of  answers  to  interrogatories  is  not  presented  by  a  motion  to  compel 
the  jury  to  make  them  more  specific,  nor  by  a  motion  for  a  oefitre  de- 
novo.  lb. 

INTERROGATORIES  TO  PARTY. 

See  Divorce,  1. 

INTOXICATING  LIQUOR. 

1.  Sale  to  Minor. — Due  Care. — To  relieve  one  from  the  penalty  provided, 
by  the  statute  for  selling  intoxitating  liquor  to  a  minor,  it  is  not 
enough  that  the  seller  believed  in  good  faith  from  appearances  that 
the  minor  was  of  legal  age,  but  it  must  also  be  shown  tnat  the  former 
used  due  care  to  ascertain  his  age.  Mulreed  v.  State,  62 

2.  Same, — Ai(?iciCTi«y  Q/'E'wden«. —For  evidence  held  sufficient  to  sustain 
a  conviction  for  selling  intoxicating  liquor  to  a  minor,  without  exer- 
cising proper  caution,  notwithstanding  the  latter  was  apparently  of 
legal  age,  see  opinion.  '/6. 

8.  &Ue  to  Habitual  Drunkard  After  Notice. — Evidence. — In  a  prosecution, 
under  section  2093,  R.  S.  1881,  for  selling  liquor  to  a  person  in  the 
habit  of  being  intoxicated  after  notice  given,  where  there  is  no  evi- 
dence showing  that  the  person  named  in  the  affiflavit  and  information- 
was  in  the  habit  of  being  intoxicated,  and  where  there  is  no  evidence 
that  the  defendant,  either  in  person  or  by  agent,  sold  such  liquor,  a 
conviction  can  not  be  sustained.  Miller  v.  State,  15S' 

JEOPARDY. 
See  Criminal  Law,  41,  42. 

JUIXiMENT. 

See  Appeal  ;  Change  op  Venue,  3 ;  Decedents*  Estates,  4,  8 ;  Drain- 
AGE,  8,  12,  13;  Evidence,  9;  Husband  and  Wife,  9;  Mortgage,  1,. 
2,  6  to  8;  Partition;  Practice,  3;  Railroad,  1, 17;  Real  Estate, 
1,  2;  Remedies,  1;  Replevin,  1;  Special  Finding;  Supreme 
Court,  6,  9, 10. 

Beview  of. — New  THal  as  of  Righl. — Pleading. — Copy  of  Judgment. — A  com- 
plaint to  review  a  judgment  for  error  in  setting  aside  an  order  gran^ 
ing  a  new  trial  as  of  right,  and  reinstating  the  original  judgment,, 
should  set  out  a  copy  of  such  original  judgment. 

Bradford  v.  School  Town  </  Marion,  280 
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JUDICIAL  KNOWLEDGE. 
8ee  Fees  and  Salaries,  1 ;  Statute,  II ;  Taxes,  2. 

JUDICIAL  8ALR 

•See  Dbozdehtb*  Estates,  3  to  5,  9,  10;  DBscEirr,  3;  Pbihcipai.  JtVT> 
Subett,  3 ;  Bailboad,  16, 17 ;  Shebitt's  Saul 

JURISDICTION. 

See  Corporation,  1 ;  Decedents'  Estates,  7, 8 ;  Drainage,  2, 5 ;  Gra vzx 
BoAD,  3 ;  Injunction,  2,  3 ;  Statute,  2 ;  Supreme  Court,  7. 

£ailroad. — Negligence, —  Eaeaping  Fire.  —  Injury  to  Real  Eslalt.  —  An  action 
against  a  railroad  company  to  recover  for  an  injniy  to  fences  and  grow- 
ing pastore,  caused  by  fire  from  a  locomotive,  is  an  action  for  an  injaiy 
to  real  estate  within  section  307,  R.  8.  1881,  and  is  properly  brou^t 
in  the  county  where  the  real  estate  is  situate,  notwithstanding  the 
defendant  has  no  agent  or  office  for  the  transaction  of  business  in 
such  county,  and  the  joining  of  a  claim  for  damage  to  personal  prop- 
erty will  not  oust  the  jurisdiction.     Indiana^  etc,  R,  W.  Co,  v.  FoBter,  4^ 

JURY. 

jSee  Attorney  and  Client,  1 ;  Criminal  Law,  6, 16,  37;  EviDENCBy  4; 
Instructions  to  Jury;  Interrogatories  to  Jury;  Prikcipai. 
AND  Surety,  1. 

JUSTICE  OF  PEACE. 

See  Evidence,  5 ;  Office  and  Officer,  4  to  6. 

LEASR 
See  Miner's  Lien. 

LIBEL. 
See  Slander. 

LICENSE. 
See  City,  19  to  21 ;  Railroad,  8. 

LIEN. 

:See  Chattel  Mortgage  ;  Church  Property  ;  Conveyance  ;  Deed,  1 ; 
Drainage;  Gravel  Road,  4;  Injunction,  1;  Miner's  Lien; 
Mortgage;  Pledge  ;  Quieting  Title,  3 ;  Sheriff's  Sale,  3, 4^  7  to 
9;  Street;  Taxes. 

^        LIFE  INSURANCE. 

1 .  BeTieJU  AsBOciaiion, — Notice  and  Proof  cf  Death, — Fleading. — Where  a  com- 
plaint  to  recover  a  death  benefit  does  not  explicitly  aver  notice  and 
proof  of  the  kind  required  by  the  certificate,  but  the  facts  pleaded 
are  such  that  the  inierence  necessarily  arises  that  such  notice  and 
proof  were  furnished,  the  complaint  is  not  bad. 

Na^l  Benefit  As^n  v.  Orauman,  988 

2.  SatM. — Limitation  of  Risk  to  Death  Caused  by  Injury, — CompktinL — Where 
the  risk  is  limited  to  a  case  of  death  proximately  caused  by  physical 
injuries  of  which  there  shall  be  some  visible  external  sign,  the  com- 
plaint must  make  such  a  case;  but  the  fact  that  the  injury  produced 
apoplexy  does  not  render  it  any  less  the  cause  of  death.  lb. 

3.  Same. — Statements  in  Application, —  Warranties, — Burden  of  Proof.— The 
burden  is  on  the  insurer  to  prove  the  untruth  of  the  statements  made 
by  the  deceased  in  his  application.  lb. 

LIMITATION  OF  ACTIONS. 
Bee  Contract,  1 ;  Decedents'  Estates,  2,  5 ;  Sheriff's  Sale,  9  to  11. 
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MARION  SUPERIOR  CX)URT. 
See  Supreme  Codrt,  8. 

MARRIAGE  SETTLEMENT. 
See  Divorce,  3. 

MARRIED  WOMAN. 
See  Husband  and  Wife  ;  Real  Estate,  3,  4 ;  Sheriff's  Sale,  1  to  6. 

Ckxniro/U  of  Suretyship. — Husband  and  Wife. — Purehase  by,  of  Undivided  Interest 
in  Ileal  E&UUe. — Mortgage. — Promiaaory  Note. — With  full  knowledge  of 
her  financial  resources,  E.  sold  to  a  married  woman  a  certain  undi- 
vided part  of  real  estate,  receiving  payment  therefor  in  cash.  At  the 
same  time  he  sold  to  her  husband  the  remainder  of  such  real  estate, 
payment  to  be  made  in  installments,  and  executed  a  conveyance  of  the 
whole  to  the  wife.  The  husband  executed  notes  for  the  interest  pur- 
chased by  him,  and,  at  £.'s  request,  his  wife  signed  them  as  surety. 
To  secure  the  payment  of  the  notes  a  mortgage  was  executed  on  the 
entire  property  by  both  husband  and  wife. 

Heldy  that  under  section  5119,  R.  S.  1881,  both  the  notes  and  the  mortgage 
are  void  as  to  the  wife,  and  that  her  interest  in  the  real  estate  can  not 
be  affected  thereby,  but  it  is  otherwise  as  to  the  husband's  interest. 

J01M8  V.  Ewing.  SIS 
MASTER  AND  SERVANT. 

See  Railroad,  3. 

MEASURE  OF  DAMAGEa 

See  Attorney  and  Client;  Guardian  and  Ward,  4;  Husband  and 
Wife,  3,  4;  Promissory  Note,  6;  Railroad,  17. 

MECHANICS  LIEN. 

See.SHERIFF^S^SALE,  3. 

MERGER. 
See  Guaranty,  5. 

MINER^S  LIEN. 

KJocd  Minet. — Interea  to  Which  Lien  Attaches. — Lessor  and  Letsee, — Statute  Con- 
strued.— The  lien  which  section  5471,  R  S.  1881,  imposes  in  favor  of 
persons  employed  in  and  about  coal  mines,  applies  only  to  such  inter- 
est or  estate  as  the  person  operating  the  mine  has  therein.  It  does 
not  bind  the  property  of  a  lessor.  Hopkins  v.  HudsoTij  191 

MINOR. 
£oe  Criminal  Law,  24 ;  Guardian  and  Ward  ;  Intoxicating  LiquoR,  1, 2. 

MISTAKR 
See  Criminal  Law,  5 ;  Instructions  to  Jury,  3. 

MORTGAGE. 

i^  Chattel  Mortqaoe  ;  Guardian  and  Ward  ;  Husband  and  Wife, 

5  to  9 ;  Married  Woman  ;  Pledge. 

1.  Foredosure. — PsrsonalJudgment. — Promissory  Note. — OomplainL — Exhibit. 
— Where  a  complaint  to  foreclose  a  mortgage,  and  for  personal  judg- 
ment on  the  note  secured  by  it,  does  not  set  out  or  exhibit  the  note  or 
a  copy,  it  is  bad  on  demurrer.  Boehe  v.  Moffitt^  58 

2.  Same. — Practice. — Where  the  complaint  demands  judgment  for  a  speci- 
fied sum,  and  the  plaintiflT  takes  a  personal  judgment  on  the  note 

Vol.  107.— 40 
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secured  by  the  mortgage,  he  can  not  claim  on  appeal  that  his  demao^f! 
was  for  a  foreclosure  merely.  Ib^ 

3.  Condderation, — The  promiseof  one  to  pay  a  debt  for  which  he  is  already^ 
liable  as  surety  is  not  a  sufficient  consideration  to  support  a  mort- 
gage. Harris  ▼.  Oanadyj  liiS" 

4.  Samt, — Bdease  of  Oroundless  Claim, — Where  a  claim  is  without  founda- 
tion, a  release  will  not  constitute  a  valid  consideration  for  a  morlgage. 

6.   PromUsory  Note. — Action  to  Procure  Swrender  and  Oaneeliation. — Oteck, — 
Failure  of  Bardc, — lAabUilyfor  Logs. — B.  employed  C.  &  N.  to  n^otiate 
a  loan  tor  him.    They  applied  to  D.  &  Co.,  who  procured  the  money 
from  their  principal,  the  Security  Company,  and  deposited  it  in  bank. 
Shortly  thereafter,  B.  executed  his  note  and  mortgage  for  the  amounU 
and  delivered  them  to  D.  &  Co.,  who  left  a  check  on  the  bank  with 
N.  to  be  delivered  to  B.  when  he  had  obtained  the  release  of  prior 
encumbrances  on  his  land,  which  the  latter  agreed  to  obtain  at  a  cer- 
tain date.     B.  did  not  carry  out  his  agreement  at  the  time  fixed,  nor 
subsequently,  and  ten  days  later,  while  the  check  was  still  in  the 
hands  of  N.,  the  bank  failed. 
Heldj  that  B.  is  not  liable  for  the  loss,  and  that  he  may  maintain  an  ac- 
tion against  the  Security  Company  for  the  surrender  and  cancellation 
of  the  note  and  mortgage.  Security  Co,  v.  Ball,  J6S 

6.  Foi'eclosure. — Parties. — Titles. — Where  one  is  made  a  party  defendant 
to  a  suit  to  foreclose  a  mortgage,  it  is  necessary  for  him  to  set  up  his- 
interest,  as  the  purpose  of  the  statute  upon  the  subject  of  parties 
defendants  is  to  settle  all  conflicting  titles  and  to  determine  the  whole 
controversy  in  one  suit.  Bundy  v.  Cunningham,  360" 

7.  Judgment.  — Foreclosure. — Adjudication  of  Titles. — Conclusiveness,  — A  de- 
cree, in  a  suit  to  foreclose  a  mortgage,  adjudicating  the  titles  involved, 
is  conclusive  upon  the  parties.  /6. 

8.  Foreclosure,  —  Parties. —  Oumer  of  Equity  <f  Redemption. — An  owner  or 
holder  of  the  equity  of  redemption  from  the  mortgagor  or  a  mesne 
purchaser,  is  as  necessary  a  deiendant  to  a  suit  to  foreclose  as  a  mort- 
gagor still  owning  the  land,  and  if  not  made  a  party  the  decree  la 
void  as  to  him.  Dougherty  v.  Deardorf,  5S7 

9.  Promissory  Notes. — Assignment  of  Pdrt  of  Series, — Priority  of  Lien, — The 
assignment  of  one  or  more  of  a  series  of  notes  executed  by  the  same 
person,  and  secured  by  mortgage,  operates  as  an  assignment,  pro  (atUo, 
of  the  mortgage.  The  notes  so  assigned  stand  as  so  manv  successive 
mortgages,  and  the  holders  have  priority  of  lien  in  the  order  in  which 
their  respective  demands  become  due. 

Parkhurst  v.  Wateiiown,  etc,,  Co,,  594 

10.  Same. — Retention  of  Part  of  Series  of  Notes  by  Mortgagee, — Rights  of  Assign- 
ees Holding  Other  Notes, — The  assignees  of  a  part  of  a  series  of  notes 
secured  by  mortgage  are  entitled  to  payment  out  of  the  mortgage  fund, 
in  preference  to  the  notes  retained  by  the  mortgagee,  although  the 
latter  mature  first;  but  this  rule  does  not  affect  the  rights  of  the 
assignees  as  between  themselves,  and  where  they  take  their  assignments 
at  the  same  time,  their  notes  will  have  preference  according  to  the  date- 
of  their  maturity.  Ib» 

MOTION  TO  QUASH. 

See  Appeal,  3 ;  Criminal  Law,  39,  43. 

MUNICIPAL  CORPORATION. 
See  City  ;  Negligence,  8  to  10. 

MURDER. 
See  Criminal  Law,  9  to  13. 
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MUTUAL  BENEFIT  ASSOCIATION. 
See  Life  Insurance. 

NEGLIGENCE. 

See  GiTT,  1  to  10;  Criminal  Law,  34;  Guardian  and  Ward,  3,  4;  Ju- 
risdiction ;  Railroad,  9  to  15 ;  Witness,  4. 

1.  Haibroad, — Complaint  for  Injury  at  Craning. —  Wilfulnens, —  Contributory 
yegligenee. — A  complaint  against  a  railroad  company  to  recover  dam- 
ages for  an  injury  received  at  a  crossing,  and  alleged  to  bare  been 
"caused  by  the  reckless,  negligent  and  wilful  conduct  of  the  dt^fend- 
ant's  employees"  in  propelling  a  locomotive  backwards  over  the  cross- 
ing, the  track  being  hidden  from  view  by  intervening  building,  at  a 
dangerous  rate  of  speed,  without  giving  warning  by  bell  or  whistle,  is 
not  good  as  charging  a  wilful  injury,  and,  there  being  no  averment 
negativing  contributory  negligence,  it  is  bad  on  demurrer. 

Louigviliej  etc.,  JR.  W,  Co,  v.  BryaUf  51 

2.  ContribtUffry  NegligeTiee, —  Witness. — To  entitle  one  to  recover  for  an 
injury  to  which  his  own  negligence  may  have  contributed,  the  injuri- 
ous act  must  have  been  purposely  and  intentionally  committed,  with  a 
design  to  produce  injury;  or  it  must  have  been  committed  under  such 
circumstances  as- that  its  natural  and  probable  consequence  would  be 
to  produce  injury  to  others.  Belt  R.  22.,  e/c,  Co,  v.  Manny  89 

3.  Railroad.^ Freight  Train  Paaaenaers. — Affgumption  of  Ri»k8.^Care  Required 
of  Company, — Presumption,— \\  hen  a  person  becomes  a  passenger  on  a 
freight  train,  he  assumes  the  risks  necessarily  and  reasonably  incident 
to  being  carried  by  that  method ;  but  it  is  the  duty  of  the  railway 
company  to  exercise  the  highest  degree  of  care  for  the  safety  of  such 
passengers,  consistent  with  tlie  usual  and  practical  operation  of  freight 
trains,  and  the  same  presumptions  arise  in  favor  of  a  passenger  who 
is  injured  while  submitting  to  the  regulations  of  the  company  as  in 
the  case  of  a  passenger  on  any  other  train. 

Woolei-y  V.  LouigvUUf  etc,,  R,  W,  Co,,  S81 

4.  Same, — Jumping  from  Train  to  Escape  Apprehended  Danger. — Contributory 
Negligence.  —  If  one,  induced  by  groundless  fear,  leaps  from  a  car 
while  the  train  is  in  rapid  motion  and  is  killed,  when  there  is  no 
reasonable  cause  to  apprehend  danger  to  life  or  limb,  then,  even 
though  the  railroad  company  i^  guilty  of  negligence  in  loading  a 
lumber  car,  which,  by  reascm  of  the  lumber  failing  off  and  striking 
the  car  occupied  by  the  passenger,  causes  the  latter  s  alarm,  there  can 
be  no  recovery.  76. 

6.  Sams. —  When  there  May  he  a  Recovery.— Ji  is  only  where,  by  the  negli- 
gence or  misconduct  of  another,  one  is  put  to  the  choice  of  adopting 
the  alternative  of  an  attempt  to  escape,  or  of  remaining  under  an 
apparently  well  grounded  apprehension  of  serious  personal  injury, 
that  there  can  be  a  recovery  lor  an  injury  received  in  pursuing  the 
former  course.  lb. 

6.  Some, —  Ingtruetion. —  DtUy  of  Court— Jt  is  the  duty  of  the  court  to 
instruct  the  jury  as  to  wliat  facts,  within  the  issues  in  the  case,  if 
established  by  proof,  will  or  m  'y,  under  the  circumstances,  constitute 
contributory  negligence,  leaving  to  tiie  jury  the  duty  of  discovering 
whether  such  facts  and  circumstances  are  proved.  76. 

7.  Complaint. — A  complaint  to  recover  damages  for  the  denth  of  a  person 
must  show  that  the  death  resulted  from  the  negligent  acts  charged. 

LouisritU,  etc.,  R.  W,  Co,  v.  Thompson,  44S 

8.  Tnwns  and  Cities.  —  Permitting  Objects  Gdculuted  to  Friohten  Horses  to 
Remain  on  Street. — Towns  and  cities,  in  the  absence  of  contributory 
negligence,  are  liable  for  injuries  resulting  from  the  fright  of  horses, 
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of  ordinary  gentleness,  at  objects  naturally  calculated  to  fri^bten 
them,  and  which  the  corporation  has  negligently  placed,  or  permits 
ted  to  be  placed,  and  to  remain  upon  the  street. 

Town  cf  RtuhviUe  y.  Adams,  47S 

9.  Same,  —  Complaint.  —  Demurrer.  —  Motion  to  Make  Speeifie.  —  Praotiee. — 
Where  the  averments  in  the  complaint  in  regara  to  n^ligence  are 
not  sufficiently  suecific,  the  objection  must  be  reached  by  motion  to 
make  more  specihc,  and  not  by  demurrer  for  want  of  facts.  lb. 

10.  Same. — A  general  averment  that  the  injury  complained  of  was  not 
caused  by  any  negligence  on  the  part  of  the  plaintifT,  but  was  caused 
wholly  by  the  negligence  of  the  defendant,  a  town,  in  permitting  a 
person  to  carry  on  the  business  of  making  candy  on  the  street,  makes 
the  complaint  good  as  against  a  demurrer  for  want  of  facts.  7*6. 

NEW  TRIAL. 

See  Argument  of  CouNSEii ;  Criminal  Law,  4,  37 ;  Judgment  ;  Prac- 
tice, 7,  8 ;  Supreme  Court,  9. 

1.  As  of  Right. —  Waiver  of  Objection  to. — Time  q^  Granting, — Where,  in  an 
action  for  the  recovery  of  real  estate,  a  new  trial  is  granted  as  a  matter 
of  right  prior  to  the  rendition  of  judgment,  without  excei>tion  or 
objection,  and  the  parties  proceed  to  try  the  ease  a  second  time,  the 
objection,  which  might  have  been  made  to  theffranting  of  a  new  trial 
before  judgment,  is  waived.  JiuteAitwon  v.  Lemeke^  ISl 

2.  Newly  Dieeovered  Ecidenee, — Lost  Document — Pro€f<^  Oonlent»  by  IhroL — 
A  new  trial  will  not  be  granted  a  party  on  the  ground  of  newly 
•discovered  evidence,  consisting  of  a  lost  document  which  he  knew  at 
the  time  of  the  trial  to  be  in  existence,  and  the  contents  of  which, 
upon  proof  of  loss,  he  could  have  proved  by  parol. 

Chapman  v.  Moore,  SS3 

Z,  As  of  liight, —  When  Not  Proper. — Different  Cauaes  (^Action, — Where  a 
litigation  proceeds  to  judgment  on  any  substantive  cause  of  action,  in 
which  a  new  trial  as  of  right  is  not  allowable,  then,  even  though 
it  embraces  other  causes  in  which  a  new  trial  as  of  nght  is  allowable,  a 
new  trial  as  of  right  is  not  proper.  Bradford  y.  School  Town  of  Marion,S80 

4.  Neidy  Discovered  Evidence. — Cumulative  Evidence, — Newly  discovered  evi- 
dence, which  is  merely  cumulative  to  that  adduced  at  the  trial,  will 
not -authorize  a  new  trial.  DeHart  v.  Aper^  4S0 

h.  Same.— Confiding  Evidence  in  Support  (/. — Supreme  CourL — Practioe. — 
Where  the  evidence  offered  in  support  of  a  motion  for  a  new  trial  is 
conflicting,  the  decision  of  the  trial  court  will  not  be  reviewed  on 
appeal.  ,       lb, 

H,  Motion,— Must  be  Sufficient  as  to  ail  who  Unite. — If  a  motion  for  a  new 
trial  is  not  well  made  as  to  all  wiho  unite  in  it,  there  is  no  error  in 
overruling  it.  Wolfe  v.  Kable,  665 

NOTARY  PUBLIC. 

See  Drainage,  7. 

NOTICE. 

fiee  City,  2,  8,  8 ;  Criminal  Law,  3d ;  Drainage,  3,  5 ;  Fees  and  Sala- 
ries, 1 ;  Intoxicating  Liquor,  3 ;  Life  Insurance,  1 ;  pROMiaBORT 
Note,  3;  Railroad,  7,  20;  Township  Trustee,  1. 

Appearanee, — TToiwr. — Where  there  is  an  appearance  without  objection, 
or  where  there  is  any  act  indicating  consent,  want  of  notice  will  be 
deemed  waived.  Cleveland  v.  Obmchain,  S91 

NUISANCE. 

See  Criminal  Law,  29  to  35. 
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OFFICE  AND  OFFICER. 
See  Bond  ;  Extradition,  2  to  4 ;  Fees  and  Salabibb. 

1.  CertifioaU, — Official  i^nature, — No  certificate,  whether  in  a  jadicial  or 
other  legal  proceediofCi  is  complete  without  the  signature  of  the  officer 
required  by  law  to  make  the  attestation.    JUarahall  v.  SUUe,  ex  reL,  17S 

2.  Certificate. — ReciUU  (^  Facts  Not  of  Record, — A  public  officer  may  certify 
as  to  matters  contained  in  the  records  of  his  office,  but  he  can  not 
recite  facts  not  appearing  of  record.  Daggdl  v.  BanewUz^  27& 

8.  CkmUat  Between  Claimants  of  Office—Quo  Warranto  by  State.— The  fact 
that  a  contest  proceeding  between  the  persons  claiming  a  public  office 
is  pending,  does  not  affect  the  right  of  the  State  to  proceed  oy  informa- 
tion against  the  incumbent.  Voyel  y.  StatCy  exreL,  S?4 

4.  Same. — Justice  of  Peace. — The  office  of  justice  of  the  peace  is  a  judicial 
office  under  the  Constitution  and  statutes  of  this  State.  /6. 

5.  Same. — Judicial  Office. — Constitutional  Ineligibility. — Extent  of, — A  i  nd icial 
officer  may  be  elected  to  an  office  not  judicial,  the  term  of  which  will 
begin  after  the  expiration  of  the  judicial  term,  the  disability  imposed 
by  the  Constitution  merely  having  reference  to*  the  taking  and  hold- 
ing of  the  office.  16, 

6.  Same. — Term  of  Office. — Computation  of  Time. — Township  Trustee. — Where 
an  officer's  commission  fixes  his  term  at  four  years  from  a  certain  day, 
that  day  will  be  counted  as  a  part  of  the  term ;  but  where  it  is  provided 
by  the  law  that  the  inspectors'  certificate  of  election  shall  entitle  the 
holder  to  qualify  and  enter  upon  the  discharge  of  the  duties  of  the 
office  of  township  trustee  at  the  expiration  of  ten  days  from  the  day 
of  election,  the  day  of  the  election  is  to  be  excluded  in  computing  the 
time.  /6. 

7.  Same, — Judicial  and  Other  Office  Ending  and  Beginning  on  Smne  Day. — 
Where  the  term  of  a  justice  of  the  peace  did  not  expire  until  mid- 
night of  the  16th  day  of  the  month,  he  is  ineligible  to  hold  the  office 
of  township  trustee  where  the  term  of  such  office  began  on  the  same 
day.  lb. 

8.  Same. —  Votes  Oasi  fw  Ineligible  Can  Not  be  Counted  Against  Eligible  Can- 
didate.— The  votes  cast  for  an  ineligible  candidate  can  not  be  counted 
against  a  candidate  who  is  eligible,  and  the  latter,  if  he  has  received 
the  next  highest  number  of  votes,  is  entitled  to  the  office.  lb. 

PARTIES. 
See  Decedents'  Estates,  3,  4,  9, 10;  Husband  and  Wife,  1,  2;  Mobt- 

OAQE,  6  to  8. 

PARTITION. 
See  Descent,  3 ;  Witness,  5. 

1.  Primary  Object  of  Suit  for. — Title. — Conclusiveness  of  Judgment. — While 
the  primarv  object  of  a  suit  for  partition  is  to  sever  the  unity  of  pos- 
session ana  allot  the  respective  shares  of  the  parties,  and  not  to  cre- 
ate or  vest  new  or  settle  conflicting  titles,  yet,  if  any  ouestion'  as  to 
existing  titles  is  properly  made  by  the  pleadings,  and  juugment  is  ren- 
dered thereon,  the  aajudication  is  conclusive  as  between  the  parties, 
but  it  will  not  affect  after-acquired  titles.  Thorp  v.  Hanes,  3J4 

2.  Same. — Childless  Second  Wife. — Allotment  of  Interest  to. — Descent.  —  Ech 
Adjudicata. — Where  a  widow,  a  childless  second  wife,  alleged  in  her 

•  petition  for  partition  that  she  was  the  owner  in  fee  simple  of  one- 
third  of  her  deceased  husband's  real  estate,  and  the  judgment  assumed 
to  set  apart  to  her  such  interest,  such  judgment  will  not  bar  the  hus- 
band's children  by  a  former  marriage  from  setting  up,  as  against  a  re- 
mote grantee  of  the  widow,  the  title  acquired  by  them  at  her  death.  Jb. 


630  INDEX. 

3.  Question  of  Ti^e.— Ordinarily,  an  action  for  partition  does  not  present 
the  question  of  title  for  adjudication,  but  the  /pleadings  may  be  »o 
framed  as  to  present  that  question.  Spencer  y.  AlcGonagle,  4^0 

4.  Same. —  Pleading  —  Theory. —  Specific  Fads  QontroL  General  Averments. — 
Where  a  plaintiff  undertakes  to  set  forth  the  facts  which  constitute 
his  title,  he  will  fail  unless  they  are  sufficient  to  give  title  on  the  the- 
ory on  which  the  pleading  proceeds,  as  the  specific  facts  will  control, 
and  not  the  general  averments.  lb. 

PATENT. 
See  School  Land. 

PENALTIES. 
See  Telegraph  Compaitx". 

PERSONAL  PROPERTY. 

See  Chattel  Mortgage;   Conversion;  Injunction,  4;  Jurisdictiok  ; 

Pledge;  Replevin. 

PERSONAL  SERVICES. 
See  Attorney  and  Client. 

PLEADING. 

See  Action;  Assignment  for  Beneiit  of  Creditors,  1 ;  City,  1,  2, 14, 
17;  CoNTRAcrr,  3;  Conversion,  2 ;  County  Commissioners  ;  Crimi- 
nal Law;  Decedents'  Estates,  2;  Drainage;  Equity;  Husband 
AND  Wife,  1,  6;  Judgment;  Life  Insurance;  Mortgage,  1,  2; 
Negligence,  1,7,  9, 10;  Partition,  1,  3,  4;  Practice;  Promissory 
Note,  2;  Quieting  Title;  Remedies,  1 ;  Set-Off;  Sheriff's  Sale, 
4,  5 ;  Supreme  Court  ;  Taxes,  8 ;  Telegraph  Company,  1 ;  Town- 
ship Trustee,  2;  Turnpike,  1. 

1.  Single  Anstwer  to  Several  Paragraphs  of  Complaint. — Pmctice. — Where  a 
single  answer  is  filed  to  two  paragraphs  of  complaint,  it  is  not  good 
on  demurrer  unless  it  is  sufficient  as  to  both. 

Falmouth,  etc.,  T.  P.  Co.  v.  Shawhan,  47 

2.  Practice. —  Vsrdict  on  Complaint  Containing  Bad  Paragraph. — Supreme  OourL 
— Where  a  verdict  is  based  upon  an  entire  complaint,  which  contains 
two  or  more  paragraphs,  if  either  paragraph  is  bud  the  Judgment  will 
be  reversed.  Belt  B.  B.,  etc.,  Co,  v.  Maiinf  89 

8.  Same. — Sufficiency  of  Complaint. — Evidence. — In  determining  the  suffi- 
ciency of  the  complaint,  neither  the  evidence  nor  the  result  reached 
can  be  considered.  lb. 

4.  &m«.— Sections  338,  376  and  658,  R.  S.  1881,  can  not  be  resorted  to  in 
aid  of  a  complaint  which  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  lb. 

5.  Construction. — A  pleading  must  proceed  upon  some  single,  definite 
theory,  which  must  be  determined  from  the  general  scope  and  char- 
acter of  the  pleading.  First  NaVl  Bank  v.  Boot,  ££4 

6.  Construction, —  Written  Instruments, — Accounts.— Exhibits, —  Uneerlain  Aver- 
ments.— In  construing  pleadings,  written  instruments  and  accounts 
filed  therewith  as  required  by  section  362,  R.  S.  1881,  may  be  looked 
to  in  aid  of  uncertain  averments,  and  in  many  instances  they  are 
controlling.  Bhtmt  v.  Bick,  SS8 

7.  Beply, — Demurrer. — Certainty. — Where  a  demurrer  to  a  reply  is  suffi- 
cient to  indicate  with  reasonable  certainty  what  paragraph  of  the 
answer  the  reply  fails  lo  avoid,  it  presents  the  question  of  the  sufficiency 
of  the  reply.  Buscher  v.  Kntqjp,  340 
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*8.  Exhibit. —  WriUen,  iTutruanent.— Defect  Cured  by  Hndino.-—PraetU!e.--- 
Under  section  362,  B.  S.  1 881,  a  complaint  is  defective  for  want  of  ilie 
original,  or  a  copy,  of  the  written  instrument  on  which  it  is  founded ; 
but,  in  the  absence  of  a  demurrer,  the  defect  will  be  cured  bj  the  find- 
ing of  the  court.  Ovoen  School  Tp.  v.  Hay,  851 

i).  Same. — Sufficiency  of  GomplairU  as  to  Fhrt  of  Demand. — Demurrer. ---yfYtere 
a  complaint  is  sufficient  as  to  a  part  of  the  demand,  it  will  withstand 
a  demurrer  which  questions  it  as  a  whole.  lb. 

1 0.  Same, — Common  Schools.  —  Teacher. — Contract. — Motion  in  ArretL — Assign- 
ment of  En'or. — A  complaint  to  recover  on  a  contract  for  teaching  in 
the  public  schools,  which  avers  that  the  plaintiff  *'  performed  all  and 
singular  her  duties  according  to  eaid  contract,"  is  not  bad  on  a  motion 
in  arrest  of  judgment  nor  on  an  assignment  of  error  in  the  Supreme 
Court,  because  it  fails  to  allege  specifically  performance  of  a  duty  im- 
posed by  law.  lb, 

1\.  Written  Instrument.— Exhibit. — It  is  only  where  a  pleading  is  founded 
on  a  written  instrument  that  the  original  or  a  copy  must  be  filed  with 
the  pleading.  Watts  v.  Fletcher,  391 

12.  Answer. — Demun'er. — An  answer  must  respond  to  the  entire  complaint, 
or  to  so  much  as  it  purports  to  answer,  or  it  will  be  bad  on  demurrer 
for  the  want  of  facts.  McLead  v.  jEtna  Life  Ins.  Co.,  394 

13.  Amendment  After  Finding. —  When  not  Available  for  Reversal. — Where  it 
does 'not  appear  that  the  defendant  was  prejudiced  by  the  amend- 
ment of  the  complaint  after  the  finding  was  announced,  the  judgment 
will  not  be  reversed.  Judd  v.  SmaUj  398 

1 4.  Qeneral  Denial. — Evidence. — An  answer  in  general  denial  puts  the  plain- 
tiff to  proof  of  all  the  material  allegations  of  his  complaint. 

CUy  of  Lafayette  v.  Wortman,  404 

15.  Answer  in  Abatement. — Demurrer. — Reaching  Back. — A  demurrer  to  an 
answer  in  abatement  does  not  reach  back  to  the  complaint. 

Indiana^  etc.,  R  W,  Co.  v.  Foster,  4^0 

26.  Scope  and  Tenor. — The  character  of  a  pleading  must  be  determined 
from  its  general  scope  and  tenor. 

Louisville,  etc.,  R.  W.  Co.  v.  Thompson,  44^ 

17.  Cttff^plaint. — Svfficiencjf  cf. — ^^A  complaint,  showing  a  cause  of  action,  will 
repel  a  demurrer  although  it  may  not  entitle  the  plaintiff  to  all  the 
relief  prayed.  BloomfieUl  R.  R.  Co.  v.  Van  Slike,  4^0 

18.  Practice. — Complaint.  —  DemuiTer. — A  demurrer  which  is  addressed  to 
a  complaint  consisting  of  more  than  one  paragraph,  as  an  entirety, 
will  be  overruled  if  one  paragraph  be  good.  Redetsheimer  v.  Miller,  4^5 

19.  Same. — Misjoinder  of  PoLrties  Not  Cause  for  Demurrer. — Misjoinder  of  par- 
ties is  not  a  cause  for  demurrer.  /6. 

-20.  Striking  Out. — Record. — Bill  of  Exceptions. — Supreme  Court. — Where  a 
pleading  has  been  rejected,  or  a  part  stricken  out,  the  pleading  or  the 
part  stricken  out  will  not  thereafter  constitute  a  part  of  the  record  on 
appeal  to  the  Supreme  Court,  unless  embodied  in  a  bill  of  exceptions, 
or  made  so  by  an  order  of  the  trial  court.     Carrothers  v.  Carrothers,  530 

21.  Opening  Issues  for  Additional  Pleadings. — Discretion  of  Tried  Court. — ^The 
opening  of  the  issues  for  the  purpose  of  filing  additional  pleadings 
is  to  a  great  extent  discretionary  with  the  trial  court,  and  an  abuse  of 
discretion  must  be  shown  to  justify  a  reversal  of  the  Judgment. 

Bever  v.  North,  544 
PLEDGE. 

1 .  Contract. — Collateral  Security. —  Withdrawal  on  Reduction  of  DebL — Trans- 
fer of  Collaterals. — Where  bonds  and  stocks  are  pledged  as  collateral 
security,  under  a  contract  stipulating  that  in  the  event  of  the  reduc- 
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tioii  of  the  indebtedness,  the  pledgeor  should  be  entitled  to  select  aTi(£ 
withdraw  from  the  securities  so  pledged  an  amount  e<jual  to  the  reduc- 
tion, one  to  whom  the  pledgor  has  sold  and  transferred  a  part  of  sunik 
securities  can  maintain  his  right  to  them,  as  against  the  pledgeey. 
where  it  is  shown  that  prior  to  such  transfer  the  pledgeor  had  paid,  or 
caused  to  be  paid,  on  such  indebtedness,  a  sum  in  excess  of  the  value- 
of  the  securities  so  transferred.  firti  Natl  Bank  v.  Root^  J^4^ 

2.  *iNani«. — (Jonsidei'otion. — In  such  case,  the  pledgeor  can  sell  and  transfer, 
either  with  or  without  consideration,  the  securities  which  he  had  the 
right  unaer  the  contract  to  withdraw.  /6. 

3.  'Same,-^What  vnU  OondittUe  Beduetions  of  Indebledneas.  —  In  sucb  case, 

reductions  of  the  indebtedness,  efTected  in  part  by  means  of  sales  of 
property  mortgaged  to  secure  the  indebtedness,  rents  of  real  estate  the 
possession  of  which  had  been  yoluntarily  delivered  to  the  pledgee, 
sales  of  property  on  execution,  etc.,  are  reductions  within  the  mean> 
ing  of  the  contract.  /6_ 

POWER  OF  ATTORNEY. 
See  Railroad,  5. 

PRACTICE. 

See  Appeal;  Bill  ot  Exceptions;  Change  op  Venue;  Cmr,  15  to  17;. 
Continuance;  County  Commissionebs;  Criminal  Law;  Dece- 
dents* Estates,  3,  7;  Divorce,  1,  2;  Drainage;  Evidence; 
Guardian  and  Ward,  7 ;  Instructions  to  Jury  ;  Interrogatories^- 
TO  Jury;  Judgment;  Negligence,  9;  New  Trial;  Notice;  Plead- 
ing; Remedies;  Special  Finding;  Supreme  Court  ;  Witness,  1,  2. 

1.  Objection  to  Emdence  Must  he  Specific, — Supreme  Court.  —A  general  objec- 
tion that  evidence  is  incompetent  and  immaterial,  is  not  sufficient  tu- 
present  anj  question  on  appeal.  Chapman  v.  Moore,  S^SJ 

2.  Exclusion  of  Evidence. — Misconduct  of  Counsel  in  Argument. — Affidavit — 
Bill  of  Exceptions. — Rulings  of  the  trial  court  in  excluding  evidence, 
or  in  refusing  to  check  the  misconduct  of  counsel  in  argument,  can. 
not  be  brought  into  the  record  by  affidavit.     The  proper  mode  is  by  a 
bill  of  exceptions.  Buseher  v.  SeuUy,  :^4(^ 

3.  Trial  Without  Issue. — Judgment  by  Confession.  —  Where,  without  objec- 
tion, a  party  alleging  affirmative  matter  in  bis  pleading  goes  to  trial 
without  requiring  an  issue  to  be  formed  upon  such  pleading,  he  can 
not  afterwards  ask  judgment  in  his  favor  as  by  confession. 

June  V.  BaynCf  SOT 

4.  Dismissal  of  Action. — A  plaintiff  may  dismiss  his  action  at  any  time 
before  the  jury  retire,  LouisvUle,  etc,  R.  W.  Co.  v.  WorUy,  S^ 

6.  Same. — Objections  Musi  be  Specific  to  be  Available. — Objections,  in  order 
to  be  available,  must  be  specifically  made  in  the  trial  court.  Mere- 
general  objections  are  not  available  on  appeal.    -  lb. 

6.  Admission  of  Evidence. — Objections  to. — Objections  to  the  admission  of 
evidence  must  be  specifically  stated  to  be  available  on  appeal. 

BuTidy  V.  Cunningham,  360 

7.  New  Trial.  —  Excessive  Damages.  —  A  (]^uestion  as  to  excessive  damages 
must  be  presented  by  an  assignment  m  the  motion  for  a  new  trial. 

Ringle  v.  First  Nal'l  Bank,  4^,i 

8.  Exclusion  of  Evidence.  —  Question  as  to,  How  Presented.  —  To  present  a 
question  upon  the  exclusion  of  evidence,  the  particular  evidence 
excluded  must  be  specified  with  reasonable  certainty  in  the  motion 
for  a  new  trial.  Louisville^  etc.,  R.  W.  Co.  v.  Thompmn,  U^ 

9.  Savnc-^HaamJUss  Error. — It  is  only  a  material  error  which  will  author- 
ise the  reversal  of  a  judgment.  /6. 
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1 0.  Admmion  of  Evidence.  —  Harmleas  Error,  —  The  erroneous  admission  of 
immaterial  and  harmless  evidence  will  not  authorize  the  reversal  of 
the  judgment.  Lahi  Erie,  ete.,  R,  W,  Co,  v.  Gnffin,  4^4 

PRESUMPTION. 

See  Abatement  ;  Cmr,  14 ;  Contract,  3 ;  Corporation,  1 ;  Criminal 
Law,  8,  35 ;  Evidence,  3 ;  Extradition,  2 ;  Negijoencb,  3 ;  Bail- 
road,  1, 10  to  12;  Special  Findinq,  2,  5,  6;  Witness,  5. 

PRINCIPAL  AND  AGENT. 
See  Guaranty  ;  Railroad,  3 ;  Telegraph  Company,  2. 

PRINCIPAL  AND  SURETY. 
See  Bond  ;  Guaranty  ;  Husband  and  Wife,  5  to  7 ;  Married  Woman. 

1.  Contribution, — Claim  for  Agaii^  Decedent* 8  Estate  Triable  by  Jwy. — A 
claim  for  contribution  by  a  surety  against  the  estate  of  a  deceased 
co-surety  is  triable  by  jury.  Sanders  v.  Weelbui-gj  266 

2.  Same,  —  Security  Held  by  One  Surety  Enures  to  Benefit  of  AU.  —  Tittgt.  — 
Where  one  surety  obtains  a  security,  it  enures  at  once  to  the  benefit 
alike  of  himself  and  his  co-surety.  He  occupies  the  position  of  a 
trustee  for  his  co-surety,  and  can  not  deal  with  the  fund  to  the  preju- 
dice of  the  latter.  lb, 

3.  Same. — Purchase  at  Judicial  Sale  by  One  Surety  of  PrineipaPs  Property. — 
Rights  of  Co-Surety, — Where  one  surety,  having  paid  a  judgment  for 
which  he  and  his  co-surety  are  liable,  sues  out  execution  thereon  and 
procures  the  sale  of  the  principal's  property,  which  he  purchases  at 
comparatively  nominal  prices,  and  then  sues  his  co-surety  for  con- 
tribution, the  latter  may  show,  in  bar  of  the  suit,  that  such  property 
of  the  principal,  at  its  fair  value,  was  sufficient  to  satisfy  the  judg- 
ment, lb, 

PROCESS. 

See  Corporation,  1. 

PROMISSORY  NOTE. 
See  Guardian  and  Ward,  6;  Married  Woman;  Mortgage;  Set-Ofp. 

1.  Congideraiion, — Parol  Evidence, — Advaiicement,— It  is  competent  to  show 
by  parol  the  consideration  of  a  promissory  note,  and  where  it  is  with- 
out consideration,  or  executed  iperely  as  evidence  of  an  advancement 
by  a  father  to  a  son,  it  can  not  be  enforced.  Btiseher  v.  Knappj  340 

2.  Same. — Pleading, —  Will. — Where  it  is  answered  that  the  note  sued  on 
was  executed  as  evidence  of  an  advancement,  a  reply  that  by  the 
terms  of  the  will  of  the  payee  such  note  was  not  intended  as  an 
advancement,  is  bad.  lb, 

8.  Assignment. — Defences, — Notice. — Deed. — Covenant  A  gainst  Encumbrances, 
— In  a  suit  by  the  assignee  of  a  non-commercial  note,  executed  in 
consideration  of  the  conveyance  of  real  estate  by  warranty  deed,  an 
answer  by  the  defendant  that  he  had  been  compelled  to  pay  an  encum- 
brance on  the  land,  and  asking  that  the  amount  might  be  allowed 
against  any  sum  due  on  the  note,  is  good,  without  negativing  notice 
on  his  part  of  the  encumbrance  when  he  took  his  deed,  or  charging 
the  plaintiff  with  notice  of  the  defence  when  the  note  was  assigned 
to  him.  Watts  v.  Fletcher,  891 

4.  Qmtribution. —  Where  one  of  two  joint  makers  pays  a  note,  he  may 
maintain  an  action  against  his  co-obligor  for  the  amount  which  the 
latter  ought  to  have  paid.  Judd  y.  Small,  398 

5.  Recital  that  it  is  Given  Subject  to  Contemporaneous  Contract, — Negotiability, 
— Showing  by  Assignee  in  Order  to  Recover, — Where  a  promissory  note 
recites  that  it  "  is  given  in  consideration  of  and  is  subject  to  one  cer- 
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tain  contract  existing  between  "  the  payee  and  maker,  of  even  date 
with  tiie  note,  it  is  not,  under  section  5506,  R.  S.  1881,  D^;otiable  as 
an  inland  bill  of  exchange,  nor  governed  by  the  law  merchant,  althoogh 
payable  at  a  bank  in  this  State,  and  an  assignee  of  such  note  befoi^e 
maturity  takes  it  subject  to  all  the  equities  between  the  maker  and 
payee,  and  he  can  not  recover  thereon  until  he  has  shown  that  the 
payee  had  performed  his  part  of  the  contract,  or,  being  ready  to  do 
so,  was  prevented  by  the  maker.  McComa»  v.  Haas,  612 

•6.  -«Sain«.  —  CorUracL  for  Purehaae  <4  ^fochines.  —  Meamtre  of  Dcanaga.  —  In 
such  case,  where  the  contract  recited  that  the  maker  of  the  note  had 
bought  of  the  payee  a  certain  number  of  hay-forks  at  a  stipulated 
price  each,  a  certain  part  to  be  paid  as  each  machine  was  ordered 
and  the  note  given  to  secure  the  balance,  the  measure  of  damages, 
in  an  action  on  the  note  and  contract,  is  the  difference  between  the 
•contract  price  and  the  market  price  at  the  time  the  machines  ought 
to  have  been  accepted.  lb. 

PKOSECUTING  ATTORNEY. 

See  Co&PoaATioN,  2 ;  Cbiiiinal  Law,  19 ;   E^tbadition,  3,  5 ;   Office 

AND  Officer,  3. 

QUIETING  TITLE. 

1.  Advene  Qaim, — Sufficiency  of  Gomplainl. — Under  section  1070,  R.  S.  1881, 
the  allegation  in  a  complaint  to  quiet  title  to  real  estate,  that  the 
defendant's  claim  of  title  is  adverse  to  the  plaintiff,  is  sufficient  with- 
out averring  that  it  is  untrue,  injurious  or  wrongful. 

Ratuch  V.  IVtuUeSj  ete.,  / 

^2.  Sfime, — Oi'088  Complaint. — A  cross  complaint  to  quiet  title,  alleging  that 
the  cross  complainant  is  the  owner  of  the  property  in  controversy, 
and  that  the  plaintiff's  claim  thereto  is  a  cloud  upon  his  title,  is  good. 

lb. 

^.  Same. — Street  Improvement  lAen. — Sale. — Merger. — Where,  in  a  suit  to 
quiet  title,  the  defendant  files  a  cross  complaint,  setting  up  a  sale  to 
him  of  the  property  by  the  proper  officer  in  satisfaction  of  an  assess- 
ment in  his  favor  for  a  street  improvement,  and  seeking  to  hold  a 
lien  upon  the  property,  but  not  alleging  that  the  proc^ings  were 
not  effectual  to  convey  title,  or  that  the  plaintiff  claimed  any  inter- 
est in  the  property,  does  not  state  a  cause  of  action.  Ih. 

4.  Same. — Deed.—ExhibU. — A  deed  under  which  one  claims  to  be  the 
owner  of  property  is  merely  evidence  of  title,  and  not  a  proper  exhibit* 
to  a  complaint  to  quiet  title.  I  b. 

QUO  WARRANTO. 
See  Corporation,  2 ;  Office  and  Officer,  3. 

RAILROAD. 
^e  Corporation,  1;  Interrogatories  to  Jurt,  4;  Jurisdiction;  Nbq- 

LIGENCB,  1  to  7. 

1.  Proceedings  to  Appropriate. — Collateral  Attack. — Bremmplion. — In  a*  col- 
lateral attack  upon  the  validity  of  proceedings  by  a  railroad  company 
to  appropriate  land  for  its  use,  by  a  person  who  was  a  party  thereto, 
every  reasonable  presumption  will  be  indulged  in  favor  of  the  regu- 
larity of  such  proceedings,  in  the  absence  of  any  showing  to  the  con- 
trary. Indiana,  etc.,  Co.  v.  LouiecUU^  etc.,  R.  W.  Co.^  SOI 

2.  Same. — Award  of  Damages. — Remedij  of  Aggrieved  Land-Owner. — Adian 
to  Recover  Real  Estate. — A  party  apfgrieved  by  an  award  of  damages  made 
by  the  appraisers  in  an  appropriation  proceeding  instituted  under  sec- 
tion 3907,  li.  S.  1881,  may  nave  the  award  reviewed  by  the  court  in 
mrhich  such  pn»ceedings  arc  had,  on  written  exceptions  filed  within 
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*ten  da.ys  after  the  filing  of  such  award.  This  is  the  only  remedy  pn>- 
vlded  by  the  statute,  and  if  it  be  not  pursued,  the  land-owner  can  not 
afterwards  maintain  an  action  to  recover  the  land  appropriated.    lb, 

^3.  Tnjured  Employee. — Power  of  Conductor  to  Employ  a  Surgeon. — Piincipal 
and  Agent. — A  railroad  conductor,  in  a  pressing  emergency,  may  employ 
u  surgeon  to  attend  a  brakeman  who  is  injured  while  on  duty,  ana,  in 
a  proper  case,  bind  the  company  for  the  professional  services  so  ren- 
dered; but  he  can  not  authorize  the  surgeon  to  employ,  at  the 
expense  of  the  company,  such  assistants  as  he  may  deem  necessary. 

Terre  Ilautej  etc.,  R.  R.  Co.  v.  Brown,  336 

A.  Surveying  Right  of  Way. — Trespass. — An  entry  upon  land  by  a  railroad 
company  for  the  purpose  of  making  a  survey  for  a  right  of  way  is  not 
an  actionable  wrong.  Burrow  v.  Teire  Haute^  etr.,  R.  R.  Co.,  432 

-5.  Satne. — Contract  for  Right  (/  Way. — Consideration. — Power  of  Attorney. — 
A  written  contract  which  releases  and  quitclaims  to  certain  persons, 
in  consideration  of  benefits  to  accrue,  a  right  of  way  for  railroad  pur- 
poses, in  trust  for  a  railroad  company,  is  not  a  power  of  attorney,  but 
it  invests  in  the  persons  named  an  immediate  right  to  the  real  estate 
described.  Ih. 

*6.  Same, — Description, — Right  of  Company  to  Select  Poirtieular  Location, — 
Where  the  contract  for  a  right  of  way  releases  a  strip  of  land  of  a  cer- 
tain width  through  a  certain  tract  of  land,  and  no  more  definitely, 
it  vests  in  the  railroad  company  the  right  to  select  the  particular  loca- 
tion, lb, 

"7.  Same. — Relinquishment  of  Damages.  —  Subsequent  Purchaser. — Notice. — 
Where  a  property  owner,  in  conveying  a  right  of  way  to  a  railroad 
company,  relinquishes  all  claims  for  damages  .by  reason  of  the  con- 
struction of  tlie  railroad  upon  the  land  conveyed,  it  is  final  as  to  all 
damages  that  can  arise  from  a  proper  construction  of  the  road,  and 
protects  the  company  from  liability  to  a  subsequent  purchaser  of  the 
land,  with  notice.  lb. 

S.  Same. — License. — Revocation. — A  license  founded  on  a  valuable  con- 
sideration is  not  revocable.  lb. 

9.  Negligence. — Fraudulent  Use  of  JRiss  Issued  to  Another. — Liability  of  Car- 
rier,— One  who  fraudulently  attempts  to  ride  on  a  non-transferable 
pass  issued  to  another  person,  is  not  a  passenger  to  whom  the  carrier 
owes  a  duty  to  carry  safely,  and  he  can  not  maintain  an  actiou  for 
injuries  caused  by  the  carrier's  negligence. 

*  LouisvUkf  etc.,  R.  W.  Co,  v.  Thompson,  442 

10.  Same. — Finding  Pasts  on  Person  of  Deceased  Traveller. — Presumption. — 
Burden  of  Proof. — Where  a  non-transferable  pass  issued  to  another 
person  is  found  in  the  pocket  of  one  who  is  killed  by  the  neffligence 
of  a  railroad  company,  but  there  is  no  other  evidence  that  the  oeceased 
had  procured  the  pass  fraudulently,  or  was  attempting  to  travel  on 
it,  the  burden  is  on  the  defendant,  in  an  action  for  damages,  to  over- 
come the  presumption  that  the  deceased  was  a  bona  fide  passenger.  1  b. 

11.  Same, — Confiiet  of  Presumptions. — Where  the  facts  of  a  case  are  consis- 
tent with  hoih  honesty  and  dishonesty,  the  courts  will  adopt  the  con- 
struction which  is  in  favor  of  honesty  and  good  faith.  lb. 

12.  Same. — Presumption  that  One  is  a  Lawful  Ptusenger, — Conduetoi^s  Cheek. — 
Where  one  is  carried  upon  a  passenger  train  for  many  hours,  and  the 
conductor  of  the  train  has  given  him  a  check,  which  is  found  upon 
his  person  after  he  has  been  killed  by  the  carrier's  negligence,  it  will 
be  presumed,  in  the  absence  of  countervailing  evidence,  that  he  was 
lawfully  upon  the  train  as  a  passenger.  lb. 

13.  Same. — Defective  Bridge. — Burden  of  P^oof. — Where  a  passenger,  right- 
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iuWj  on  a  tmio,  is  injured  br  the  breaking  down  of  m  bridge,  tiie 
lireHUinption  'm  that  the  carrier  was  guiltj  of  ncgiigeoce.  and  tke  ammt 
is  upon  it  to  prove  the  contrary.  JL. 

l-L  Same.-- Bridge  Weakened  6y  Flood.— Exieni  </  Omier^M  LioMi^.— Where 
a  bridge  is  weakened  by  a  sudden  and  unprecedented  flood,  and  tfaetv 
is  no  time  or  opportunity  for  inspecting  it,  the  railroad  companjr  is 
not  responsible  fur  an  injury  resulting  from  its  giving  war  beoeaih  a 
train  run  with  prcjper  care  and  skill.  Aiiier,  if  its  unsafe  condition 
may  reasonably  be  discovered  in  time  to  avoid  danger.  Ik, 

l'>.  Sfimf,. — Sufieienl  to  Prove  Subgtcuux  </  I^ue. — In  actions  against  cmrrierH 
to  recover  for  injuries  resulting  from  negligence,  it  is  sufficieot  to 
prove  the  substance  of  the  issue.  /6. 

16.  Judieial  Sale  of  Property  and  FranchUa. — LiabUUy  of  New  C*j^iP>r*ii\m  for 
DebU  cf  Predecessor. — Ordinarily,  where  a  new  railroad  cor|>urati<>n  r* 
organized  by  the  purchasers,  at  a  judicial  sale,  of  the  property,  rights* 
and  franchises  of  a  previously  existing  railroad  company,  it  does  not 
become  liable  at  law  for  the  payment  of  the  debts  of  its  predecessor. 

Lake  Erie,  etc,  R.  If.  Co.  v.  'VnJ&i,  ^Z^ 

17.  Same,  —  Um  of  Land  Appropriated  hy  Old  Company.  —  G/mpejunticm  ta 
Owner. —  Value  of  ImwI. — ConrhmireneM  ff  Judgment  in  Apprrfpnaiiom  I\t^ 
reedingH. — Where,  however,  a  new  railroad  corporation,  upon  succeed- 
ing to  the  property,  rights  and  franchises  of  its  predecessor,  elcH?ts  to 
adopt  an  appropriation  of  land,  made  by  the  old  company,  hy  enter- 
ing upon  and  using  and  occupying  the  same  for  the  pur^Mf^es  of  its 
road,  to  the  entire  exclusion  of  the  owner,  it  is  bound  to  make  com- 
l)ensation  to  the  owner,  and  where,  in  the  appropriation  proceedings^ 
the  value  of  the  land  has  been  determined  by  the  judgment  of  a  court 
of  com[>etent  jurisdiction,  the  new  corporation  is  concluded  by  the 
judgment  upon  the  question  of  value.  Tb. 

18.  Same, — Abandoning  Use  of  Appropriated  Land  will  not  Defeat  IhymeiU 
Tlierefor.— In  such  case,  where  suit  is  brought  against  the  new  corpo- 
ration by  the  owner  of  the  land  to  recover  its  adjudged  valne,  the 
defendant  can  not  escape  payment  by  abandoning  its  use  and  occu- 
pancy for  railroad  purposes,  and  by  ceasing  to  exclude  the  plaintiff 
from  its  use  and  enjoyment.  /6. 

19.  Ajipropriatum  cf  Land. — Receiver. — Right  of  Action. — Where  the  receiver 
.oi  an  insolvent  railroad  corporation  unlawfully  appropriates  land  to 

the  use  of  the  corporation,  and,  after  the  dischai>(e  of  the  receiver,  the 
corporation  resumes  control  of  the  railroad,  and  retains  possession  •£ 
ana  uses  the  land,  the  owner  can  maintain  an  action  to  recover  and 
for  damages.  Bloomfield  R.  R,  Co.  v.  Van  SliJbej  480 

20.  Sime. — Notice  by  Receiver  to  File  Claims  no  Bat: — Such  a  right  of  action 
can  not  be  barred  by  the  notice  of  the  receiver,  requiring  creditors  to 
present  their  claims  against  the  corporation.  IK 

REAL  ESTATE. 

See  Conveyance  ;  Decedents'  Estates,  2  to  6, 8  to  10 :  Deed  ;  Descent; 
Drainage  ;  Evidence,  2, 8  to  10 ;  Husband  and  Wife,  5  to  9 ;  JuRra- 
DICTION ;  Married  Woman  ;  Miner's  Lien  ;  Partition  ;  Promis- 
sory Note,  3;  Quieting  Title;  Railroad,  1,  2,  5  to  8, 17  to  20; 
Real  Estate,  Action  to  Recover;  School  Lands;  Sheriff's 
Sale;  Taxes;  Will;  Witness,  5. 

1.  Omntor  and  Grantee. — Covenant  of  Warranty. — Action  by  Utird  Permmfor 
PoHseanon. — Notice  to  Grantor  to  Defend, — Where  an  action  to  recover 
possession  of  land  is  brought  hy  one  claiming  to  be  the  owner,  and  the 
grantor  is  notified  of  the  action  by  his  grantee,  he  will  be  hound  by 
the  judgment  which  results.  Bever  v.  North,  544 
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2.  SatnA, — Eviction, — Appeal, — Where  ji  judgment  of  eviction  is  rendered 
against  the  grantee,  it  is  not  his  duty  to  appeal,  but  he  may  yield 
possession  and  sue  upon  the  covenants  in  his  deed.        #  Ih. 

3.  Same. —  Wife's  Interest  an  Estate,  and  not  Mere  Eneumbranee.  —  In  this 
State  the  wife's  interest  in  the  real  estate  of  her  husband  is  not  an 
encumbrance,  but  an  estate  in  the  land  itself.  lb. 

A.  Same. — Operation  of  Deed  can  not  be  Defeated  by  ParoL — In  an  action 
affainst  a  grantor  on  the  covenant  of  warranty,  an  answer  that  the 
pTaintiflT  contracted  for  the  land  subject  to  the  interest  of  the  wife  of 
a  previous  owner  in  one-third  thereof,  and  that  he  agreed  to  assume 
and  pay  off*  the  encumbrance  created  by  her  estate,  is  bad,  as  a  grantor 
ean  not,  by  parol,  defeat  the  operation  of  his  deed.  lb. 

5.  Deed.— Description. — Highway. — Boundary. — Where  land  is  described  as 
bounded  by  an  existing  road  or  street,  it  is  to  be  construed  as  refer- 
ring to  one  actually  opened  and  in  use  by  the  public. 

Cleveland  v.  Obenehain,  591 

6.  Same. — Where  a  road  has  been  opened  and  used  for  a  long  period  of 
time,  a  vendee,  who  buys  land  described  as  bounded  upon  it,  can  not 
be  affected  by  the  fact  that  it  was  not  laid  out  according  to  the 
original  order.  lb. 

RE.A.L  ESTATE,  ACTION  TO  RECOVER 

See  Descent,  4 ;  Railroad,  2, 19 ;  Real  Estate,  1,  2. 

1.  FlairUiff  Must  Succeed  on  Strength  of  His  Ovon  Title. — In  an  action  to  re- 
cover the  possession  of  real  estate,  the  plaintiff  must  recover,  if  at  all, 
on  the  strength  of  his  own  title.  Castor  v.  Jones,  S83 

2.  Same. —  WiU. — Title. —  Widou^s  Right  to  Possession. — A  testator  devised 
land  to  R.  to  have  and  hold  and  have  full  use  and  possession  of  during 
the  natural  life  of  the  testator  and  his  wife.  R.  was  to  have  all  the 
testator's  property  at  the  death  of  the  latter  and  his  wife.  He  was  to 
live  on  the  farm  with  the  testator  and  to  comply  with  the  will  "  during 
the  natural  lifetime  of  myself  and  said  wife. '  Immediately  following 
the  devise  to  R.  during  the  natural  life  of  the  testator  and  wife  was 
the  following  provision :  "  For  and  in  consideration  of  the  above 
said  R.  is  to  take  care  of  me  and  of  my  wife  during  our  natural  life- 
time, and  be  at  all  expense  every  way  in  doctoring  and  funeral  ex- 
penses."   The  testator's  wife  survives  him. 

Heldf  that  the  devise  to  R.  will  not  take  effect,  so  as  to  vest  in  him  a  fee 
simple  title,  until  the  death  of  the  widow. 

Heldy  also,  that  neither  R.,  nor  any  one  claiming  through  him,  can,  by  any 
right  given  in  the  will,  maintain  an  action  to  oust  the  widow  from 
the  land,  but  that  she  is  entitled  to  possession  during  her  life.       lb. 

RECEIPT. 
See  Contract,  1. 

RECEIVER. 
Bee  Railroad,  19,  20. 

RECORDING  WRIITEN  INSTRUMENT. 
See  Chattel  Mortgage  ;  Deed,  3. 

REDEMPTION. 
•       See  Sheriff's  Sale. 

REMEDIES. 

See  Action;  Chattel  Mortgage,  2;  City,  18;  CoNVBRfiiON;  Corpora- 
tion, 2 ;  Equity  ;  Husband  and  Wife,  2 ;  Railroad,  2 ;  Taxes,  7, 8. 

1.  Review  of  JudgmemL — Election  Between  Remedies. — A  party  cannot  pros- 
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ecute  an  appeal  and  a  salt  to  review,  but  must  elect  between  these 
remedies.  Buaeher  v.  Knapp^  S^IO 

2.  Sonne. — Pendency  of  Appeal. — H&w  Question  m  to  Pregented. — Praetiee, — A 
question  of  the  pendency  of  an  appeal  can  not  be  presented  by  a  mo- 
tion to  dismiss  the  complaint  to  review.  The  proper  method,  where- 
the  fact  that  an  appeal  has  been  prosecuted  is  not  apparent  on  the 
face  of  the  record,  is  by  answer.  Ib^ 

REPEAL  OF  STATUTE. 
See  Change  of  Venue,  1 ;  Dbainage,  10. 

REPLEVIN. 

1.  Judgment  for  Return  of  Property, — Bond, — Where,  in  replevin  proceed- 
ings,  the  plaintiff  is  awarded  a  return  of  the  property,  it  must  be  re- 
turned, without  demand,  in  as  good  condition  as  when  received  by^ 
the  defendant  under  the  bond,  and  within  a  reasonable  time  after  the- 
order  is  made.  Jwne  v.  Payne,  907 

2.  SojPM, — Appeal — Delay  in  Returning  Property, — Action  on  Bond, — Miti^ 
gaiion  of  Damages, — Where,  after  an  appeal  to  the  Supreme  Ck)ort  by 
the  defendant  to  replevin  proceedings,  against  whom  a  return  of  the- 
property  is  awarded,  there  is  an  implied  understanding  that  no  meas- 
ures to  enforce  the  penalty  of  the  bond  for  a  return  will  be  taken  until 
the  appeal  is  disposed  of,  and  no  such  steps  are  in  fact  taken  until  a. 
few  days  before  the  final  decision  in  the  case,  when  the  property  is  re- 
turned in  good  condition,  the  delay  is  not  unreasonable,  and  in  an 
action  on  the  bond  the  return  may  be  considered  by  the  jury  in  miti- 
gation of  damages.  Ib^ 

RES  ADJUDICATA. 

See  Change  of  Venue,  3;   Decedents'  Estates,  4,  8;  Drainaoe,  8; 
MoBTUAGE,  7;  Partition,  1,  2;  Railroad,  17. 

REVIEW  OF  JUDGMENT. 
See  Judgment  ;  Rescedies,  1,  2. 

REVOCATION. 
See  Divorce,  3 ;  Railroad,  8. 

SALE. 

See  City,  13  to  17, 19  to  21 ;  Conversion  ;  Intoxicating  Liquor  ;  Prdt- 
ciPAL  AND  Surety,  3 ;  Sheriff's  Sale  ;  Taxes,  6  to  8. 

SCHOOL  LANDS. 

1.  Grant  of  Section  Sixteen  to  Townships. — Seizin, — The  act  of  Congress  of 
April  19th,  1816,  granting  nection  number  sixteen  in  each  township* 
to  the  inhabitants  thereof  for  the  use  of  the  schools,  vested  an  imme- 
diate seizin.  Daggett  v.  Bonewiiz,  STS" 

2.  Same. — Patent. —  When  Not  Effective. — A  patent  to  land  previously  dis- 
posed of  by  the  government  is  without  effect.  76. 

3.  Same. — Acceptance  of  Grant. —  Withdrawal. — A  grant  of  lands  by  the  gov- 
ernment can  not  be  withdrawn  after  acceptance.  Ih, 

4.  Same. — SuhMituii.on  of  Other  Lands. — An  attempted  snbstitution  by  pub- 
lic officers  of  other  lands  for  those  in  section  sixteen  would  be  with- 
out effect,  except  where  the  lands  in  that  section  had  been  disposed  of 
by  the  government  previous  to  the  grant  for  ^hool  purposes.  /6. 

SCHOOLS. 

See  Pleading,  10;  School  Lands;  Township  Trustee. 

1.    Common  Srhools. — Report  Required  of  Teacher  at  End  of  Term. — OoniracL — 
Wages, — When  persons  contract  with  township  trustees  to  teach  poblio- 
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KC'Iiools,  the  stutnte  (section  4449,  B.  S.  1881),  which  requires  them  at 
the  expiration  of  their  terms  to  make  a  report  to  the  trustees  upon 
eertain  things,  enters  into  and  becomes  a  part  of  the  contract,  und 
until  such  report  is  made  they  are  entitled  to  receive  only  seventy- 
five  per  centum  of  their  agreed  wages.        Owen  School  Tp.  v.  Hayf  361 

2-  Same.  —  Complianee  with  Gondition.  —  Burden  of  Proof,  —  Where,  by  the 
terms  of  the  contract,  the  making  of  the  required  report  is  made  a 
condition  precedent  to  the  payment  of  any  wages,  the  burden  is  on 
the  teacher,  in  an  action  on  the  contract,  to  show  compliance  with 
the  condition,  or  a  waiver  by  the  trustee  of  so  much  as  relates  to  sev- 
enty-five per  centum,  to  entitle  him  to  a  judgment.  lb. 

SET-OFF. 

1 .  AeHon  on  Promistory  Note, — Hepiy  of  Account  as  Set-Off  to  Set-Off  Pleaded 
hy  D^endant. — One  who  has  a  note  and  an  account  against  another, 
may  sue  upon  the  note,  and  reply  the  account  as  a  set-off  against  an 
equal  amount  pleaded  as  a  set-off  by  the  defendant. 

Blount  V.  Rick,  £SS 

2.  Same. — Replied  Set-Off  Need  not  be  Held  when  Action  Commenced. — 
Where  a  set-off  has  been  pleaded  by  the  defendant,  the  plHintiff  may 
reply,  by  way  of  set-off  to  the  defendant's  plea,  any  claim  held  by 
him  at  the  time  such  plea  was  filed.  It  is  not  necessary  that  the 
claim  replied  should  be  held  by  the  plaintiff  at  the  time  his  action 

Nwas  commenced.  1 6. 

SEWER. 

See  City,  1  to  10. 

SHERIFFS  SALR 

1.  Fi/e's  Interest  in  Real  Estate.-- Ad  of  March  llth,  1875.—  Tenants  in  Cbwi- 
mon. — Where  a  sale  of  real  estate  is  made  upon  a  judgment  rendered 
against  a  husband  alone,  after  the  act  of  March  11th,  1875  (R.  S. 
1881,  section  2508),  took  effect,  whether  the  judgment  was  rendered 
on  a  contract  made  before  or  after  the  taking  effect  of  such  act,  the  in- 
choate one-third  interest  of  the  wife  become8  absolute,  as  of  the  date 
of  the  sale,  in  the  event  of  a  failure  to  redeem,  and  she  and  the 
purchaser  are  thereafter  tenants  in  common.        Bttser  v.  Shepard,  4^7 

2.  Same. — Sale  of  Husband! s  Property. — Redemption  by  Wife. — In  such  case 
the  wife  has  no  right  to  redeem  from  an  execution  sale  of  her  hus- 
band's two-thirds  interest  in  the  land,  as  such  right  exists  only  in 
favor  of  one  who  has  such  an  interest  that  the  riglit  to  redeem  is- 
necessary  for  its  protection.  '       lb. 

3.  Same. — Mechanic's  Lien  P-cnmuilif  Acquii'ed  Not  Affected  by  Act  of  1875. — 
Where  a  mechanic's  lien  hud  attached  prior  to  the  taking  effect  of 
the  act  of  March  11th,  1875,  and  the  foreclosure  and  sale  were  sub- 
sequent thereto,  such  act  does  not  apply,  and  the  wife  takes  no  rights 
thereunder.  lb. 

4.  S€ime. —  Whftt  Complaint  to  Redeem  Must  Show. — A  bill  to  redeem  must 
show  on  its  face  that  the  person  seeking  to  exercise  the  right  has  a 
subsisting  interest  in  the  land,  derived  from  the  person  whose  con- 
tract or  obligation  created  the  lien,  or  that  such  interest  in  some  way 
springs  out  of  the  general  eqnity  oif  redemption  of  such  person.      lb. 

6.  Same  —Insufficient  Complaint.— A  complaint  by  a  wife  who  seeks  to  redeem 
from  an  execution  sale,  which  merely  shows  that  at  the  time  of  the 
sale  her  husband  was  the  fee  simple  owner  of  the  real  estate,  and 
that  she  was  his  wife,  and  not  a  party  to  the  judgment,  does  not  state 
a  case  entitling  her  to  redeem  after  the  year  allowed  by  statute,      lb. 

6.  Same. — PurchoMr  Pendente  Lite. — One  who  acquires  an  interest  in  prop- 
erty while  it  is  the  subject  of  litigation,  is  as  conclusively  bound 
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by  the  result  of  a  pending  suit,  as  if  he  had  been  a  party  to  it  from 
the  oatset,  and  his  right  to  redeem  must  be  exercised  within  one  yeat 
from  the  date  of  the  sale.  lb, 

7.  Effect  of  Eeeeipi  bv  Purehaxer  of  Part  of  Redemption  Money. — Lien, — The 
purchaser  of  real  estate  at  sheriff's  sale  is  not  bound  to  receire  less 
than  the  whole  amount  of  the  redemption  money;  but  if  he  receives 
a  part,  he  thereby  surrenders  his  right  to  enforce  a  forfeiture  under 
the  statute,  and  converts  his  purchase  into  a  mere  lien  to  secure  the 
payment  of  the  balance  of  the  redemption  money. 

BingU  V.  Fird  Aa«7  Bank,  4^3 

8.  Same. — Suit  by  Parehtuer  to  Enforce  Lien. — Deed. — In  such  case  it  is  not 
necessary  to  the  purchaser's  cause  of  action  to  enforce  his  lien,  that 
he  should  take  a  deed  to  the  real  estate  from  the  sheriff,  as  such  deed 
would  not  strengthen  the  lien.  lb. 

9.  Same. — Statute  of  Limitations. — The  ten  years'  statute  of  limitation  does 
not  apply  to  a  suit  by  the  purchaser  at  a  sheriff  's  sale  to  enforce  his 
lien.  lb. 

10.  Defective  Description. — Siatvte  (f  LimiUUions. — Where  the  purchaser  at  a 
sheriff's  sale  takes  possession  of  the  land  actually  sold,  and  he  and 
his  grantees  remain  in  unyiterrupted  possession  for  ten  years,  the 
title  so  acquired  can  not  be  afterwards  disturbed,  even  if  the  descrip- 
tion was  so  defective  as  to  make  the  sale  void.      Sonders  y.  JeffrieSj  55:i 

11.  Same. — Action  for  Possession.  —  Where,  however,  the  purchaser  takes 
possession  of  land  entirely  different  from  that  sold  by  the  sheriff,  the 
ten  years'  statute  of  limitation  is  not  available  to  defeat  an  action  by 
the  owner  for  possession.  /a 

SHORT-HAND  REPORTER 
See  Bill  of  Exceptions,  2. 

SLANDER 

1.  Charge  of  Fornication  or  Adultery. — It  is  slander  to  falsely  charge  a 
woman  with  fornication  or  adultery,  whether  in  direct  terms  or  by 
the  use  of  words  which  impute  the  offence  and  are  so  understood  by 
the  hearers.  Buaeher  ▼.  Scully,  t/S 

2.  Same.  —  Variance. — A  variance  in  the  tense  of  the  libellous  words  as 
charged  in  the  complaint,  and  as  shown  by  the  evidence,  will  not 
preclude  a  recovery.  Ib» 

SPECIAL  FINDING. 

See  Guardian  and  Ward,  7. 

1.  Pactiee. — General  Verdict. — Judgment  Non  Obstante. — A  judgment  not- 
withstanding the  ^neral  verdict  will  not  be  rendered  on  a  special 
finding  of  facts  which  is  vague  and  indefinite,  and  not  so  inconsistent 
with  the  general  verdict  as  to  control  it.  Sanders  v.  WeeUmrgf  S66 

2.  Samc^Presumptions. — All  reasonable  presumptions  will  be  indulged 
in  favor  of  the  general  verdict,  while  nothing  will  be  presumed  in 
aid  of  the  special  findings.  lb. 

3.  Practice. —  When  Error  in  Conclusion  of  Law  not  Available. — If  the  ulti- 
mate judgment  is  right  and  is  sustained  by  the  special  finding  of  facts, 
an  error  m  one  of  the  conclusions  of  law  will  not  justify  a  reversal. 

Slauter  v.  FawrUe,  iS91 

4.  When  will  Control  Oeneral  Verdict. — It  is  only  where  the  special  find- 
ings of  facts,  when  construed  together,  are  irreconcilably  inconsistent 
with  the  general  verdict,  that  the  former  will  control. 

Bedelsheimer  y.  Miller,  4S5 

5.  Same. — P-etwmpiions. — All  reasonable  presumptions  will  be  indulged 
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in  favor  of  the  general  verdict,  but  nothing  will  be  presumed  in  aid 
of  the  s(>ecial  findin}2;8.  lb, 

6.  When  will  OoiUrol  General  VerdicL— It  is  only  where  the  special  findings 
of  facts  are  irreconcilably  inconsistent  with  the  general  verdict,  with 
all  reasonable  presumptions  in  its  favor,  that  the  former  will  control 
the  latter.  McComaa  v.  HaaSf  512 

SPECIAL  JUDGE. 

See  Injunction,  3. 

STABE  DECISIS. 
See  Fees  and  Salaries,  2. 

STATUTE. 

.See  Appeal,  1,  3 ;  Bill  op  Exceptions;  Bond;  Change  of  Venue; 
City,  12,  13,  15,  18  to  20;  Continuance;  Conveyance,  2;  Corpo- 
ration, 1 ;  Criminal  Law,  20,  21,  29, 30 ;  Decedents'  Estates,  3, 4, 
6,  8 ;  Descent,  2,  4 ;  Drainage  ;  Fe^  and  Salaries  ;  Gravel 
Road,  4 ;  Husband  and  Wife,  6,  7 ;  Injunction,  2 ;  Instructions 
to  Jury,  8;  Intoxicating  Liquor,  3;  Jurisdiction;  Married 
Woman  ;  Pleading,  4, 6, 8  ;  Promissory  Note,  5  ;  Quieting  Title, 
1 ;  Railroad,  2 ;  Schools,  1 ;  Sheriff's  Sale,  1  to  3 ;  Statute  of 
Frauds  ;  Taxes  ;  Turnpike,  1 ;  Witness,  4,  6. 

1-  Conatiiutional  Law. — Retro8f)eciive  LegislcUion. — CuixUive  StaiiUes. — There 
is  no  inhibition  in  the  State  Constitution  against  the  passage  of  retro- 
spective statutes,  and  such  legislation,  of  a  curative  character,  which 
is  in  accord  with  justice,  equity  and  sound  public  policy,  and  which 
does  not  materially  interfere  with  or  overthrow  vested  rights,  imposes 
no  new  burdens,  and  does  not  infringe  upon  the  judicial  department 
of  the  government,  will  be  upheld.  Johnsoit  v.  Boardy  etc,  15 

EUingham  v.  Board,  etc.,  OuO 

2.  Same. — Juriadiciion. — Such  statutes  will  not  be  sustained  where  they 
purport  to  legalize  proceedings  had  without  jurisdiction  over  the  sub- 
ject-matter or  the  person,  and  where  there  was  an  entire  lack  of 
power  on  the  part  of  the  court,  body,  or  officer,  whose  proceedings  nre 
sought  to  be  legalized.  lb, 

S.  Same. — Legislative  Discretion, — General  Rule, — W^here  the  thin^  omitted 
or  irregularly  done  in  the  proceedings  sought  to  be  lognlized  by  a 
curative  statute,  is  something,  the  necessity  for  which  the  Legislature 
might  have  dispensed  with  or  made  immaterial  by  a  prior  statute,  it 
is  competent  to  dispense  with  it  or  declare  it  immaterial  by  subsequent 
legislation.  76. 

4.  Same. — Special  Legislation.  —  Except  where  the  case  falls  within  the 
cases  enumerated  in  section  23,  article  4,  of  the  Constitution,  tlie 
Legislature  is  the  sole  judge  as  to  whether  or  not  a  general  law  can 
be  made  applicable,  and  when  in  such  cases  the  legisl  ilive  judgment 
is  expressed  that  special  legislation  is  required,  and  a  special  cura- 
tive or  retrospective  statute  is,  under  such  circumstances,  enacted,  't 
will  be  uphela.  lb. 

5.  Same. — County  Commissioners. — Free  Gravel  Road. — Act  Tjcgalizing  Estab- 
lishment of. — An  act  of  the  Legislature,  legalizing  the  action  of  a  board 
of  commissioners  in  the  establishment  of  a  free  gravel  road,  is  in  no 
sense  a  special  law  "for  laying  out,  opening,  and  working  tm,  high- 
ways," within  the  meaning  of  section  22,  article  4,  of  the  Constitu- 
tion, lb, 

6.  Same. — Legalizing  Act  of  April  llth,  1885^  Const Utifional— The  act  of 
April  11th,  1885,  legalizing  the  action  of  the  board  of  commissioners 

Vol.  107.— 41 
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of  Wells  county,  in  relation  to  the  construction  of  the  Blufilon  and 
Kockford  gravel  road,  etc.  (Acts  1885,  p.  178)|  is  not  an  infringement 
by  the  leffislative  upon  the  judicial  department  of  the  State  govera- 
ment,  andis  conaiitutional  and  valid.  76. 

7.  Gonati'uction, — LegiaUuive  IrUarUion. — In  construing  a  statute  the  prob- 
able intention  of  the  Legislature  must  be  kept  constantly  in  view. 

Stout  V.  Board,  etc,  SiS 

8.  Same, —  When  Intention  Governs  Letter, — ^The  legislative  intention,  a» 
collected  from  an  examination  of  a  statute,  will  prevail  over  the 
literal  import  of  particular  terms,  and  the  strict  letter  of  the  statute, 
when  an  adherence  to  the  letter  would  lead  to  injustice,  absurdity, 
or  contradictory  provisions.  ib. 

9.  Same. —  Uncertainty, — Legidalive  History. — Where  a  statute  is  of  uncer- 
tain meaning,  by  reason  of  obscurity  in  its  phraseology,  a  recurrence 
to  the  circumstances  under  which  it  was  passed  may  be  had  to  ascer- 
tain the  probable  intention  of  the  Legislature  in  enacting  it,  and  ta 
that  end  the  legislative  history  of  the  statute  may  be  inquired  into. 

Jo, 

10.  Same. — Contemporaneous  IjeffMlalion. — In  case  of  doubt  or  uncertainty, 
acts  in  pari  matei'iaf  passed  either  before  or  after  and  whether  in  force 
or  not)  and  contemporaneous  legislation,  not  precisely  in  pari  maierioj 
may  be  referred  to  in  order  to  discern  the  intent  of  the  Legislature 
in  the  use  of  particular  terras,  or  in  the  enactment  of  particular  pro- 
visions, lb. 

11.  Sajne, — History  of  Country. — Judicial  Notice. — The  history  of  a  country, 
its  topography  and  general  condition  are  elements  which  enter  into 
the  construction  of  the  laws  made  to  govern  it,  and  are  matters  of 
which  the  courts  will  take  judicial  notice.  Ib, 

STATUTE  CX)NSTRUED. 
See  GsiMiNAii  Law,  21 ;  Fees  and  Salaries  ;  Miner's  Lien  ;  Statute. 

STATUTE  OF  FRAUDS. 

See  City,  13. 

Not  AvaHahle  to  Third  Person. — A  third  person  can  not  make  the  statute 
of  frauds  available  to  overthrow  a  transaction  between  other  persons. 

Burrow  v.  Terre  HautCy  etc.,  R.  B.  Cb.,  4^^ 

STATUTE  OF  LIMITATIONS. 

See  Contract,  1 ;  Decedents'  Estates,  2,  5 ;  Sheriff's  Sals,  9  to  11 ; 

Turnpike,  1. 

STAY  OF  PROCEEDINGS. 
See  Appeal,  2. 

STREET. 

See  City,  18;  Negligence,  8  to  10;  Quieting  Title,  3. 

Church  Property, — Liability  for  Street  Improvement, — Church  property  is  sub- 
ject to  assessment  for  the  improvement  of  a  street  on  which  it  is  situ- 
ate. Bausch  V.  Trustees,  elc^  I 

SUMMONS. 

See  Corporation,  1. 

SUPREME  COURT. 

See  Appeal  ;  Argument  of  Counsel  ;  Bill  of  Exceptions  ;  CRnciNAL 
Law,  4,  7,  23 ;  Divorce,  2 ;  New  Trial,  5 ;  Pleading,  2,  3, 10, 13, 
20,  21 ;  Practice,  1,  2,  5  to  10;  Replevin,  2. 

1.   Rehearing. —  Practice. —  The  Supreme  Court  will  not  grant  a  rehear- 
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ang  un  questions  not  orged  in  argument  before  the  decision  in  the  cause, 
and,  in  this  case,  such  questions  will  not  be  considered  after  a  rehear- 
ing has  been  granted  on  other  grounds.    Waaaon  v.  First  NatH  Bank,  206 

2.  Findings  in  Suiia  in  E^Uy  Ocmsidered  as  t»  Other  Oases. — The  Supreme 
Court,  under  the  existing  divil  code,  is  bound  to  give  the  same  respect 
to  the  finding  of  the  trial  court  in  a  suit  in  equity  that  is  given  to 
the  verdict  of  a  jury  or  the  finding  of  a  court  in  an  action  at  law. 

Lake  Erie,  etc,  B.  W.  Oo.  v.  Qrifin,  4^4 

^.  What  Errors  Not  Available. — IVa/Uice. — Questions  not  presented  to  the 
trial  court  can  not  be  made  available  on  appeal.  Moore  v.  Harlandf  4'^4 

4.  Sufficiency  of  Evidenee. — Where  there  is  evidence  sustaining  the  find- 
ing of  the  court,  it  will  not  be  disturbed.  lb. 

-5.  Judgment  Besting  on  Good  Paragraphs. — Where  the  record  on  appeal 
affirmatively  shows  that  the  judgment  rests  on  two  ^ood  paragraphs 
of  complaint,  it  is  immaterial  whether  a  third  is,  or  is  not,  suflicient. 

Blooinfield  B.  B.  Co.  v.  Van  Slike,  4^0 

•6.  Praetice.^'Agreemeni  as  to  Question  Presented. — Where  parties,  by  an 
agreement  entered  of  record,  definitely  submit  a  single  question  to  the 
trial  court,  they  can  not  on  appeal  present  any  other.  lb. 

7.  Questions  of  Jurisdiction  Over  Subject- Matter. —  When  Maybe  Baised, — The 
rule  that  the  question  of  jurisdiction  over  the  subject-matter  of  the 
action  can  be  raised  at  any  time,  does  not  apply  to  a  case  in  which  the 
record  is  fully  made  up  for  a  final  adjudication,  upon  other  questions, 
in  an  appellate  court.     Patterson  v.  SeoUish  American  Mortgage  Co.,  4^7 

.8.  Same. — Appeal  from  Marion  Superior  Court. — Assignment  of  Error. — Upon 
an  appeal  to  the  ^iupreme  Court  from  the  superior  court  of  Marion 
county,  the  only  error  which  can  be  assigned  is,  that  the  superior  court 
at  general  term  erred  in  affirming  or  reversing  the  judgment  rendered 
at  special  term.  lb. 

.^t.  Same. — PUading. —  Judgment. — New  Trial. — Errors  in  rulings  upon  the 
pleadings  and  upon  the  judgment  are  not  causes  for  a  new  trial,  but, 
to  be  available  on  appeal,  must  be  separately  assigned.  lb. 

30.  Judgment. — Objections  to  Must  be  Made  in  Trial  Court. — Objections  to  the 
form  or  substance  of  a  judgment  or  order  can  not  be  made  in  the 
Supreme  Court  for  the  first  time;  and  if  not  made  in  the  trial  court, 
or  unless  some  motion  to  modify  or  amend  be  there  interposed,  they 
are  not  available  for  reversal,  however  erroneous  the  Judgment  or 
order  may  appear  to  be.  Carrothers  v.  Curothers.  5S0 

SURETY. 

£ee  Bond;  Guaranty ;  Husband  and  Wife,  5  to  7;  Married  Woman; 

Principal  and  Surety. 

SURVEY. 
See  Evidence,  8 ;  Railroad,  4 

TAXES. 

1.  Dedueliam  cf  IM>ts  from  Moneyed  OapitaL — National  Bank  Stock. — Dis- 
criminaiion. — Where  the  tax  law  of  a  State  allows  taxpayers  to  deduct 
their  debts  from  the  assessed  value  of  a  class  of  credits  which  consti- 
tute a  material  portion  of  the  moneyed  capital  of  the  State  in  the 
hands  of  its  citizens,  but  denies  to  the  owners  of  national  bank  stock 
the  right  to  deduct  their  debts  from  the  assessed  value  of  such  stock, 
it  is  such  a  discrimination,  in  view  of  the  provisions  of  section  5219, 
R.  S.  United  States,  relating  to  national  banks,  as  renders  the  State 
law  to  that  extent  inoperative.  Wasson  v.  First  Nai*t  Bank,  SOS 


inoperative.  Wasson  v.  First  NaiH  Bank, 

Same.— Tax  Law  of  1881. — Provision  as  to  Deduction  of  Debts. — MaterkU 
DiseriminaUon. — Jiuiieial  Notice. — Under  the  tax  law  of  1881,  a  taxpayer 
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may  dedact  his  bona  fide  debts  from  all  his  moneyed  capital  aad  cred- 
its, except  money  on  hand  or  on  deposit,  money  loaned,  bonds,  and 
shares  of  stock  in  corporations,  and  the  courts  will  take  judicial  notice- 
of  the  fact  that  the  moneyed  capital  from  which  the  taxpayer  may  so 
deduct  his  debts  is  a  material  portion  of  the  whole  moneyed  capital 
of  the  State.  lb. 

3.  Sajne.  —  JMt8  May  be  Deducted  from  Assemed  Value  of  National  Bank- 
Stock, — In  the  assessment  and  taxation  of  shares  of  national  bank 
stock,  the  owners  thereof,  if  they  have  no  other  moneyed  capital  or 
credits  from  which  to  deduct  their  bona  fide  debts,  are  entitled  to 
deduct  them  from  the  assessed  value  of  such  shares  of  stock,  not- 
withstanding the  provisions  of  the  tax  law  of  1881.  76. 

4.  Same. — ^^ Money  at  InierestJ* — ^^ Money  Loaned^ — The  phrase  "  money  at- 
interest,"  as  used  in  the  tax  law  of  1881,,  is  the  equivalent  of  **  money 
loaned."  lb, 

5.  Same. — Schedule  Controls  in  Case  of  Confiict. — The  schedule  provided  by 
the  tax  law  controls  in  case  of  conflict  with  any  other  portion  of  that 
law.  /ft. 

6.  Refunding  by  County. — Purchaser  at  Sale. — Reduction  of  Lien  at  Suit  of 
Owner. — tSections  5813  and  5814,  R.  S.  1881,  which  provide  for  the 
refunding  of  taxes  by  the  county  to  the  owner  of  land,  where  the  same 
have  been  paid  in  pursuance  of  a  wrongful  assessment,  furnish  no 
remedy  to  a  purchaser  at  a  tax  sale  whose  lien  is  reduced  at  the  suit 
of  the  land-owner.  Hilgenberg  v.  Board,  etc,  4^4 

7.  Same. — Remedy  of  Purchaser. — The  purchaser  at  a  tax  sale,  to  make 
a  case  under  section  6487,  R.  S.  1881,  for  the  refunding  of  tnxes  paid 
by  him,  must  show  either  that  the  land  was  not  subject  to  taxation,, 
or  that  the  taxes  had  been  paid  before  the  sstle.  lb. 

8.  Same. — Complaint. — The  remedy  of  the  purchaser  at  a  tax  sale  is  wholly 
statutory,  and  unless  he  can  bring  his  complaint  within  some  pro- 
vision of  the  statute  it  will  be  bad.  76.. 

TELEORAPH  C50MPANY. 

1.  Statutory  Penalty. — Complaint. — Matter  of  Defenoe. — A  complaint  against 
a  telegraph  company,  to  recover  the  statutory  penalty  for  failing  to- 
transmit  a  message,  need  not  aver  that  the  perscm  to  whom  the  mes- 
sage was  directed  lived  within  one  mile  of  the  receiving  station  or* 
within  the  town  or  city  in  which  such  .station  is  situate,  as  this  is- 
matter  of  defence.  Western  U.  TeL  Co.  v.  Buskirk,  549 

2.  Same, — Receiving  Message  from  Agent. — Authority  to  Sign  Sender's  Name. 
— EstoppeL — Where  a  telegraph  company  receives  a  message  and  the- 
money  for  its  transmission  from  a  person  other  than  the  sender,  with- 
out objection,  it  can  not,  in  an  action  by  the  latter  to  recover  the 
penalty  for  failure  to  transmit,  question  the  authority  of  such  per- 
son to  sign  the  sender's  name.  76.. 

TENANTS  BY  ENTIRETIES. 
See  Decedents'  Estates,  4 ;  Husband  and  Wife,  7,  8. 

TENDER. 
See  City,  18. 

TIME. 
See  Gravel  Road,  2 ;  Office  and  OmcEx,  6,  7. 

TITLE. 

See  Evidence, 2,  9;  Mortgage,  7;  Partition;  Quieting  Title;  Real 
Estate  ;  Real  Estate,  Action  to  Recover. 
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TORT. 
See  Conversion  ;  Neoliqence  ;  Slander. 

TOWN. 
See  City  ;  Neouoence,  8  to  10 ;  Street. 

TOWNSHIP. 
See  Elections. 

TOWNSHIP  TRUSTEE. 
See  Office  and  Officer,  6. 

1.  School  Township. — CorUracU  of  Trustee.  —  Notice.  —  In  dealing  with  the 
trustee  of  a  school  township,  all  persons  are  bound  to  take  notice  of 
his  official  and  fiduciary  character,  and  to  know  that  he  can  only  bind 
his  township  by  contracts  which  are  shown  to  be  authorized  by  law. 

BloomingUm  School  Tp.  v.  National  School  Fuimishing  Co.j  4^ 

2.  Same. — School  Supplies. — Complaint  on  Contixictfor. — Necessary  AvermeTUs. 
— A  complaint  against  a  school  township,  on  a  contract  for  school 
supplies,  to  be  good  must  allege  that  such  supplies  are  necessary  and 

-  suitable  for  the  use  of  the  public  schools  of  the  township,  and  that 
they  have  been  delivered  to  and  accepted  by  such  township.  lb. 

'  TRESPASS. 
See  Rah^road,  4. 

TRIAL. 

See  Criminal  Law,  4, 28 ;  Drainage,  11, 12;  New  Trial;  PBAcnoB,3; 

Principal  and  Surety,  1. 

TRUST  AND  TRUSTEE. 
See  Principal  and  Surety,  2. 

TURNPIKE. 
See  Corporation,  2 ;  Gravel  Road. 

1.  Written  Gonirad. — Assessments  on  Stock. — Statute  (f  Limilations. — PUad- 
ing. — Where  one  signs  the  articles  of  association  of  a  turnpike  com- 
pany, formed  under  section  3624,  ct  seq.y  agreeing  therein  to  take  and 
pay  for  a  certain  amount  of  stock,  it  is  a  written  contract,  the  statute 
entering  into  and  becoming  a  part  of  it,  and  an  answer  of  the  six 
years'  statute  of  limitation,  to  a  complaint  to  recover  an  assessment 
on  the  stock,  is  bad.  Falmouth,  etc.,  T.  P.  <Jo.  v.  /SAairAan,  47 

2.  Same. — May  Use  Line  Abandoned  by  Another  Company.  —  Bepairs. — A 
turnpike  company,  organized  to  construct  a  road,  maj  take  the  line 
abandoned  by  another  company,  and  to  keep  its  road  m  repair  it  mav 
call  in  stock  subscriptions.  76. 

VARIANCE. 
See  Criminal  Law,  38,  39 ;  Slander,  2. 

VENDOR  AND  PURCHASER. 

See  Conveyance  ;  Decedents*  Estates,  2,  5,  9, 10 ;  Deed  ;  Descent,  3 ; 
Evidence,  2,  9 ;  Married  Woman  ;  Railroad,  7 ;  Real  Estate  ; 
Sheriff's  Sale. 

VENIRE  DE  NOVO. 

See  Interrogatories  to  Jury,  6. 

VENUE. 
See  Change  of  Venue. 


646  INDEX. 

VERDICT. 

See  Special  Finding. 

VEXATIOUS  ACTION. 
See  Abatement. 

VOLUNTARY  ASSIGNMENT. 
See  AasioNMENT  fob  Benefit  of  Creditobs. 

WAIVER. 

See  Notice. 

WARRANTY. 
See  CoNVETANCE ;  Life  Insurance  ;  Real  Estate,  1  to  4. 

WAYS. 

See  Evidence,  10 ;  Gravel  Road  ;  Real  Estate,  5,  6 ;  Street  :  Turn- 
pike. 

WIDOW. 

See  Decedents'  Estates,  3, 4, 6, 8  to  10;  Descent  ;  Partition,  2;  Real 
Estate,  Action  to  Recover,  2 ;  Will  ;  Witness,  4. 

WILL. 

See  Decedents'  Estates,  6 ;  Promissory  Note,  2;  Real  Estate,  Actton 

to  Recover. 

Devise  to  Wife  During  Widowhood^  and  then  to  Hein  cf  Testator. — Where  a 
testator  devises  real  estate  to  his  wife  so  long  as  she  remains  his 
widow,  after  which  it  is  to  be  equallj  divided  among  his  heirs,  the 
widow's  estate  ceases  at  her  marriage,  and  she  can  not  claim  as  an 
heir  on  its  termination.  Wood  y,  Beadey,  S7 

WITNESS. 

See  Criminal  Law,  32,  36. 

1.  Expert  TestiTnony,  Competency  of, — Practice. — It  is  for  the  trial  conrt  to 
determine  whether  or  not  a  witness  is  qualified  to  testify  as  an  expert, 
and  the  question  of  his  competency  is  so  exclusively  for  the  conrt  that 
its  action  will  not  be  reviewed,  except  where  there  is  no  evidence 
tending  to  prove  the  qualification  of  the  witness,  or  there  is  a  palpa- 
ble abuse  of  discretion.  City  of  Fort  Wayne  v.  Coombs,  7S 

2.  Same. — I^eliminary  Cross- Examination  of  Expert — If  the  evidence  aatis- 
fies  the  trial  court  of  the  qnalification  of  the  witness,  it  is  not  bound 
to  permit  a  preliminary  cross-examination  on  the  question  of  compe- 
tency, though  it  has  a  right  to  do  so,  which  right  sliould  be  liberally 
exercised.  iL 

8.  Same. — Qualifioation  of  Expert. — The  study  of  a  profession  or  basinessy 
without  practical  experience,  will  qualify  a  witness  as  an  expert    J6. 

4.  Same. —  Widow. — Competency  ojt  Witness. — A  widow  is  a  competent  wit- 
ness for  the  plaintiff  in  an  action  by  the  administrator  of  her  husband 
against  a  railroad  company  to  recover  damages  for  negligently  caus- 
ing his  death.  Sections  498  and  499,  R.  S.  1881,  do  not  apply  to  such 
actions.  Louisville,  efe.,  B.  W.  Co.  v.  Tkof^Mon,  44^ 

5.  Heirs. — Declarations  of  Ancestor.  —  Conveyanot.  —  Gift.  —  Advanoanent — 
iVcsumpfton. — In  a  suit  for  the  partition  of  real  estate  of  which  the 
ancestor  died  seised,  an  heir,  who  is  a  party  to  the  suit,  is  not  a  com- 
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petent  witness  to  prove  declarations  of  tlie  ancestor  at  the  time  of 
making  certain  conveyances  to  hi^  children,  in  order  to  show  that 
the  conveyances  were  gifts,  and  not  advancements  as  the  law  pre- 
sumes.   SecUon  499,  B.  S.  1881.  TToZ/e  v.  KabUy  566 

WORDS  AND  PHRASES. 
See  Bond ;  City,  19  to  21 ;  Eyedenox,  3;  TaxSb,  4. 

WRITTEN  INSTRUMENT. 

Bee  Appeal,  1 ;  Gett,  15 :  Ck>27TBAGT,  3 ;  Ikstbugtionb  to  Jubt,  2; 

PUEADINQ,  6,  8, 11. 
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